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CASES 

AUGUED  AND  DETERMINED  1824. 

IN  THK 

Court  of  KING'S  BENCH, 

Trinity  Term^ 

in  tbe  Fifth  Yedr  of  the  Reign  of  Georoe  IV. 


Thompson  against  Maceroni.  FMiy, 

^^  June  I8th. 

nrH£  defendant  had  been  held  to  bail,  upon  an  affi-  Where  goods 

M.  ,  .of  the  vdue  of 

davit  of  debt  for  goods  sold  and  delivered.     Bail  i44/.  were 
above  were  put  in  and  justified.     After  issue  was  joined,  and  remained 
a  special  count  for  not  delivering  a  bill  of  exchange  was  gj)^  ^^ttwyen-. 
added.     At  the  trial  evidence  was  given  of  an  order  for  ^^^^^ 
tbe  eoodsy  and  of  their  having  been  made  pursuant  to  the  ^o*^  "^^^ 

*^  o  •  yj^  emption 

order;  and  that  the  goods  remained  in  the  plainuff'spos-  oraimallpart 


D,  at  the  request  of  the  defendant,  and  were  of  the  took  away: 

•  Held,  that 

value  of  1442.;  tiiat  the  defendant  took  away  a  small  there  was  no 
part,  of  the  value  of  2/.  lOs.    No  bill  was  given,  and  the  the  residue  of 
phuntiir,  at  the  trial,  obtained  a  verdict  for  144^.,  on  tbe  SX^tute*^ 
ooont  for  not  delivering  the  bill.     A  rule  nisi  had  been  ^l^i^ 
obtained  by  Scarlett  for  entering  an  exoneretur  on  the 
Vol.  III.  B  baU- 


CASES  IN  TRINITY  TERM 


1824. 

Thomi-son 

against 
Mac^kohi. 


bail-piece,  on  the  ground  that  the  plaintiff  had  recovered 
on  the  special  count  for  not  delivering  the  bill. 

Manyat  shewed  cause,  and  contended,  first,  that  there 
was  sufficient  evidence  to  entitle  the  plaintiff  to  recover 
on  the  count  for  goods  sold  and  deh'vered.(a)  They  were 
made  to  the  defendant's  order,  and  he  took  away  some 
of  the  articles;  and  the  rest  remained  in  the  plaintiff's 
shop,  at  the  request  of  the  defendant  The  plaintiff 
had  put  it  inthe  vendee's  power  to  take  away  the  goods, 
and  that,  according  to  the  opinion  of  Hclroyd  J.  in 
Smith  v.  Chance  {b\  was  sufficient  to  maintain  the  action. 


But  the  Court  were  clearly  of  opinion,  that  there  was 
no  actual  acceptance  of  these  goods  by  the  buyer  within 
the  17th  section  of  the  statute  of  frauds,  and  that  the 
plaintiff  was  not  entitled  to  recover  on  the  count  for  goods 
sold  and  delivered,  and  the  rule  was  made  absolute. 

Rule  absolute. 

(a)  It  was  agreed,  that  Uie  quesdon  should  be  considered  on  this  rootioor 
in  order  to  save  the  expence  of  a  cross  motion  for  a  new  trial. 
(h)  2  B.^  A,  155. 


Saturday, 
Junt  19th. 


Stoddaut  against  Palmer. 


Where  in  an 
action  for  a 
false  return  to 
afierifadas,       ^     •  i-    • 
the  declaraUon    nen  tacias. 
stated  that  the 
pUintiir  in  T. 
tenn,  S  (?.  4.» 

by  the  judgmeoi  recovered,  &c.  «  as  oppean  by  the  record,**  and  the  proof  was  of  a  judg- 
ment in  JBbi/er  tenn,  3  G.  4. :  Held  that  this  was  no  variance :  for  that  the  atement,  ^  as 
appears  by  the  record/*  was  surplunge,  and  might  be  nsjected,  inasmuch  as  the  judgment 
was  not  the  foundation  of,  but  mere  inducement  to  the  action. 


A  CTION   against  the  defendant,  as  late  sheriff  of 

Sumfi  for  a  ialse  return  of  nulla  bona  to  a  writ  of 

The  declaration  stated  that  the  plaintiff,  in 

Trinity  term^  in  the  second  year  of  our  lord  the  now 


king. 


IN  THE  Fifth  Year  op  GEORGE  IV. 

kii^  m  the  Court  of  King's  Bendi,  by  the  consider-        1824« 

ation  and  jud£m:)ent  of  the  Court,  recovered  &c.,  as  by       „ 

the  record  remainimr  in  the  Court  of  Kinifs  Bench  an-        f^ifut 

pears.    Flea,  general  issue.     At  the  trial  it  appeared, 

upon  the  production  of  the  record  of  the  judgment,  that 

the  costs  were  taxed  on  the  postea  in  Easter  term,  the 

56.4.;  and  the  Liord  Chief  Justice  was  of  opinion  that 

thb  was  a  variance,  and  the  plaintiff  was  nonsuited.     A 

rule  nisi  had  been  obtained  for  setting  aside  this  n<Hisuit, 

against  which  . 

Manyat  now  shewed  cause.  The  plaintiff  having  set 
out  a  judgment  in  his  declaration,  and  concluded  prout 
pateC  per  recordum,  was  bound  to  prove  a  judgment 
precisely  the  same  in  all  its  circumstances  as  that  al- 
leged. Pope  V.  Foster  {a)  is  in  point;  and  although  the 
dedsion  in  that  case  was  overruled  by  that  of  Pm-cell  v. 
AHacnamara  {b\  yet  in  the  latter  case  Lord  EUenbarougk 
e^preasiy  took  the  distinction,  that  if  the  plwitiff  had 
stated  the  record,  and  then  alleged  prout  patet  per  re« 
cordnm,  that  it  would  not  have  been  an  allegation  of 
substance  but  of  description.  This,  therefore,  falls 
within  that  distinction.  In  the  subsequent  case  of  Phil" 
Iqn T.Shaw  {c)  this  averment  was  omitted  in  the  count 
on  which  the  verdict  was  taken.  Besides,  it  was  impos- 
sible to  maintain  this  action  without  shewing  a  writ 
founded  upon  that  judgment  The  judgment,  therefore, 
is  the  very  foundation  of  the  action,  and  it  was  neces- 
sary to  set  it  out  precisely* 

Scarleii  contra.      The  averment  of  prout  patet  per 
recordum  is  unnecessary.    It  may  be  therefore  rejected, 

{«>  4  r.  A  590.     (b)  9  East,  157.    (c)  4  ^.  j-  ^.  49S.  and  5^.  4^  J.  964. 

B  2  as 
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1824*  as  surplusage,  for  the  distinction  is,  as  laid  down  in 
gj^^^y  Co.  Liu.  308.,  and  recognised  and  acted  upon  in  Wate 
pixMuu  ^'  ^^SS^  (^J»  "  *^^^  when  the  record  is  the  ground  of 
the  plaintilF's  action,  he  ought  to  conclude  prout  patet 
per  recordum ;  but  where  it  is  matter  of  inducement 
only,  that  is  unnecessary/'  That  was  an  action  of  debt 
for  an  escape.  The  commitment  was  held  to  be  mere 
inducement,  and  the  prout  patet  per  recordum  to  be 
unnecessary.  So  in  this  case  the  judgment  is  mere 
inducement,  the  foundadon  of  the  action  being  the  false 
return.  The  all^ation,  therefore,  was  unnecessary.  It 
maybe  rejected  altogether,  and  the  plaintiff  will  still 
have  a  sufficient  cause  of  action  diisclosed  in  his  declar- 
ation. That  being  so,  it  was  not  necessary  for  hhn  to 
give  evidence  of  a  judgment,  in  all  its  circumstances 
precisely  the  same  as  that  set  out  in  the  dedaratioii. 

Abbott  C.  J*  We  are  all  of  opinion  that  this  rule 
ought  to  be  made  absolute.  Whatever  may  have  been 
the  rule  upon  this  subject  in  ancient  times,  a  distinction 
is  now  established  between  allegations  of  matter  of  sub- 
.  stance  and  allegations  of  matter  of  description*  T)ie 
former  requite  to  be  substantially  proved;  the  latter 
must  be  literally  proved.  That  disthiction  w&s  laid 
^own  by  the  Court  in  Purcell  v.  MacnamarOj  and  has 
since  been  acted  upon  in  the  case  of  Phillips  v.  Shaw. 
]^  therefore,  the  allegation  that  the  plaintiff  by  judg- 
ment recovered,  &c,  be  an  allegation  of  substance  only, 
it  was  sufficient  to  prove  any  judgment  to  warrant  the 
writ  If,  on  the  other  hand,  it  be  an  allegation  of  de- 
acription,  it  was  necessary  to  prove  a-  judgment,  corre- 

(a)  lX4.irajfiii.S5.     9  Salk.  5S3. 

sponding 
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qxxDding  in  dme  and  in  all  other  circumstances  with        1824. 
tliat  stated  in  the  declaration.    Now  it  is  contended, 
that  this  b  a  descriptive  allegation,  becaose  the  plaintiff 
has  allied  a  judgment  ^proat  patet  per  recordum.''  The 
declaration  in  PurceU  ▼•  Macnamara,  and  the  count  on 
which  the  verdict  was  taken  in  PhtUips  v«  Shawj  did  not 
contain  any  such  averment,  and  Lord  EUenboroughj  in 
the  fiirmer  case,  intimated  an  opinion,  that  if  there  had 
been  such  an  averment,  it  might  have  been  considered 
as  descriptive  of  the  record,  dad  that  the  variance  would 
have  been  fiital.    But,  upon  consideration,  it  appears  to 
us  that  that  opinion  is  not.  correct,  and  that  the  intro* 
duction  of  the  averment  in  this  case  is  wholly  immateriaL 
It  is  an  unnecessary  allegation,  and  may  be  rejected  a^ 
snxplosage;  and  if  it  can  be  altogether  struck  out  of  tlie 
dedaration,   wtUiout  injuring  the  plaintiff's  cause  of 
action,  it  is  quite  dear,  that  the  proof  necessary  to  sup*- 
port  such  an  ^l^ation  (when  material)  need  not  be 
giv^*     Now  it  is  fully  established,  by  the  passage  re- 
ferred to  in  Co.  Lilt.  S03  a.,  and  the  case  of  WcUe 
V.  Br^Sj   that  wl^ere  a  matter  of  record   is  insisted 
upon  only  by  way  of  inducement,  and  not  as  the  very 
ibundation  of  the  action,  the  party  insisting  upon  it  neqd 
ncjt  ccmdnde  prout  patqt  per  jeoordum.    That  being 
so^  the  averment  in  this  case  was  unnecessary,  and  may 
b^  rgected  as  surplusage;  and  if  it  be  rejected,  then 
the  case  is  precisdy  similar  to  those  of  PurceU  v.  MaC" 
ngmara  and  Phillips  v.  Shaw.  *  For  these  reasons  we  are 
of  opinion,  that  the  rule  for  setting  aside  the  nonsuit 
must  be  made  absolute. 

Rule  absolute. 
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^^^rdat,.  Skinner  against  Buckce. 

By  tuiuu  nPHIS  was  a  penal  action,  founded  on  the  65  O.  S. 
«.  6.  no  church-         c.  187.  5.6.    The  first  count  of  the  dedaratimx 

warden  orover-     _  •,,,«,  «  ■      i*  ^%' 

fwcr  of  the  charged,  that  the  defendant,  on,  sc,  was  overseer  of  the 
huTown  nam "  poor  of  the  liberty  of  Saffrm-hillj  Hatton^gardeth  and 
Swy'JShT*  Ely-renis,  in  the  county  oFMiddlesex,  duly  appointed  m 

S!J!?y/!i  «t  *^^  ^^^^'^»  ^  ^*^»  ®^  ^^'»  ®"^  ***  ^"™8  ^'^^  ^™®  ^® 
owntmtp  any    retained  such  appointment  as  aforesaid,  to  wit,  on,  &c, 

gooda,  materia  ^'^ 

wi%  or  pro?!-  did  m  his  own  name,  provide,  furnish,  and  supidy  oer- 
vte  of  any  tain  goods,  to  wit,  coals  for  the  use  of  a  workhouse  h^ 
Tther  JbTfor  longing  to  the  said  liberty  for  which  he  was  appointed, 
maimroimceof  to  wit,  at,  &C.,  contrary  to  the  form  of  the  statute,  by 
^M«1for'wUi£  '«*^^^  whereof,  &c.  Another  count  stated,  that  the  de- 
iie  shall  be  ap-   fgndant  did,  in  the  name  of  a  certain  other  person, 

pomtcd  over-  '  r  » 

seer,  during  ihe  provide,  fumish,  and  supply,  for  his,  defendants,  own 
retain  sueh  ap-  profit,  coals  foT  tlic  use  of  a  certain  workhouse,  &c. 

pointment»  nor  x      *        i  ^    .    •.. 

shall  be  COD.  The  third  count  stated,  that  he  was  concerned  mdi« 
orTndirectiy  in  rectly  in  supplying,  for  his  own  profit,  coals,  &c..  The 
hSc.'^Iii  My  fo^rtl*  stated,  that  he  was  concerned  directly  in  supply- 
tnw^relatin^"  "'gcools,  for  the  use  of  the  workhouse,  (omitting  the 
thereto,  under    words,  «*  foi>  his  Own  profit.'')    The  fifth  count  was,  that 

the  penalty  of  . 

100/.:  Held*     he  was    concerned  indirectly  in   supplying  coals  for 

thatanorer-  ^  rr  /     6 

seer  who  aup.    the  use  of  the  workhouse.    The  sixth  count,  that  he 

plied  coali  in-  ,   .  .  »     •  « 

dii«ctiy  for  the  was  Concerned  m  a  certam  contract  relating  to  the  pro- 
wu  not  liable'^'  viding,  fumishtng,  and  supplying  goods,  materials^  aild 
luii'^she'dlcl^'  provisions  for  tlie  use  of  the  workhouse.  At  the  trial 
it  with  a  view     before ^Wo«  C.  J.,   at   the  sittings  after   Michaelmas 

to  his  own  " 

profit.  term,  it  appeared  that  tlie  defendant  was  a  coal-mer- 

chant, and  that  he  was  duly  appointed  overseer  of  the 
16  liberty 
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liberty  of  Si^ffhm^killj   Hailon^Gardent  and  Efy-renU,        1824. 


SxiVMsa 


jjid  during  the  time  that  be  was  overseer,  a  quantity  of 

xoab  were  provided  for  the  workhouse,  nominally  by        ogtUnMt 

BuCKU. 

one  GaiAerty  who  was  the  brother-in-law  of  tlie  defend- 
ant, but  that  the  latter  had  an  interest  in  the  coals.     It 
was.  doubt(ul   upon   the  evidence^    however,   whether 
either  he  or  Gaubert  made  any  profit  by  them.    The 
Lord  Chief  Justice  was  of  opinion,  that  unless  the  de- 
.fendant  acted  with  a  view  to  profit,  it  was  not  a  case 
.within  the  55  G.  S.  c.  I37«  s.  6. ;  and  he  told  the  jury  to 
find  fi>r  the  defendant,  if  they  were  of  opinion,  upon  the 
evidence,  that  the  defendant  did  not  send  in  tlie  coal^ 
with  a  view  of  making  a  profit*     The  jury  having  found 
for.  the  defendant,  a  rule  nisi  for  a  new  trial  had  been 
obtained  in  last  Hilary  term. 

ScqrUU  now  shewed  cause.  It  is  quite  clear,  that  if 
the  defendant  had,  in  his  own  name,  or  in  the  name  of 
another,  supplied  the  coals  for  the  use  of  the  poor  at 
prime  cost,  he  would  not  have  been  within  the  words  of 
the  act  of  parliament,  because  they  would  not  be  sup- 
plied for  his  own  profit  The  words,  for  his  aam  prt^ 
over-ride  the  whole  clause ;  for  the  legislature  cannot 
have  intended  to  sut^ect  a  party  to  a  penalty,  concerned 
directly  or  indirectly  in  furnishing  and  supplying  pn>- 
visions  for, the  poor,  or  in  any  contract  relating  thereto, 
•when  the  veiy  same  party  does  not  incur  any  penalty  by 
:8upplyii|g  the  same  provisions  in  his  own  name,  prcK 
vjded  it  be  not  done  for  his  own  profit 

.    Gur»^  contrk.     The  act  creates  two  distinct  species  -  ^ 
of  offences.     The  first  is  the  supplying  of  provisions, 
either  in  the  name  of  |he  ovei'seer,  or  in  that  of  another 

B  4  person. 
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182^*  persoiii  and  that  must  be  for  his  own  profit;  The 
second  ofibnce  is  the  being  concemed  directly  or  indi- 
rectly in  supplying  proristons,  or  in  mny  contract  relat- 
ing thereto,  and  there  the  words»  Jin-  his  tmn  pr^j  are 
omitted.  A  par^  who,  in  his  own  name^  or  even  in 
that  of  anotker  person,  supplied  the  provisions  openly, 
might  do  aoj  provided  it  were  not  done  for  hb  own 
profit;  but  the  being  concerned  secretly  in  supptying 
the  same,  or  in  any  contract  rdatikig  thereto^  is  a  sus- 
picioitt  circumstance^  and  the  legislature  may  inten- 
tionally  have  made  that  an  offence^  although  it  weie  not 
done  with  a  view  to  profit* 


'  Abbott  C.  J.  We  are  all  of  opinion  that  this  rule 
must  be  discharged.  The  question,  in  this  case,  arises 
upon  the  construction  of  the  55  0. 3.  c.  197.  «.  6.;  tbe 
words  are,  that  *'  no  churchwarden  or  overseer  of  the 
poor,  either  in  his  own  name,  or  in  the  name  of  any 
'  other  person  or  persons,  shall  provide,  furnish,  or  sup- 
ply*  for  ^is  or  their  own  pr^U^  any  goods,  materials,  or 
provisions,  for  the  use  of  any  workhouse,  or  otherwise^ 
for  tbe  support  or  maintenance  of  the  poor  in  wxi^j 
parish  or  place  for  which  he  shall  be  i^)p6inted  such 
overseer,  during  the  time  which  he  shall  retain  such 
s^pointment,  nor  sliall  be  concerned  direedy  dr  indi* 
rectlyin  iiimishing  or  supplying  the  saMe,or  inany 
contract  or  ix>ntnicts  relating  thereto,  un^br  the  penalty 
of  100/.''  Now,  if  the  overseer  himself  in  this  cas^  had 
I  supplied  all  the  'provisions  required  for  the  support  of 
1  the  poor,  at  prime  cost^  and  not  with  a  vicfw  to  his  own 
iMmifit,  it  is  quiie  clear  that  he  would  not  have  com- 
mitted any  ofience  within  the  words  of  t^  part  of  the 
act  of  parliament :  that  was  laid  down  by  Qillbs  C.  J.  in 

Pope 
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(a)     rJUiimocb,  fhorcfore,  am  an       1S24. 


SKWiiBa 


in  las  eim  Buoei  the  poor  of  his 
iridi  nil  the  provisiOD$  ami  ^oods  reqnirod  tat 
dMBC  sappoft,  wottld  not  be  Ibble  to  a»y  penalty,  pxo- 
Tided  lie  made  no  pr(^t»  it  caanet  te  supposed  that 
tfe  hgaktsae  intended  tkat  the  same  overseer  who  is 
sMCMnod  ik^atfy  at  hMfimody  in  any  contradi  Amt  sap- 
l^iDgangr  pait  of  the  prcmsions,  HoweVer  sanril^  should 
be  lisbk  to  a  penalty,  although  he  deriined  no  proit 
£tNn-  k.    That  woald  myolve  a  manifest  contradioticm* 
I  diink,  therefore,  ihat  Hxe  words,  >r  kis  ^m  prqfH^ 
nmst  be  tak^i  to  over-ride  the  whole  clause^  and  that 
the  legislature  intended  that  no  overseer  for  his  own 
proS^  atber  in  his  own  name  or  in  that  of  any  other 
person,  dionld  supply  the  poor  with  provisions,  nor  be 
ooocemed,  directly  or  indirectly,  in  any  contract  relat- 
ing to  it. 

Rule  discharged. 


(a)  8  r<itMK.  246. 


Stan  WAT  against  Ueslop.  JUbiM/oy, 

Jmte2ltL 

A  RULE  having  been  made  to  change  die  venue.  The  Coon  wfll 
nocdMi^te 
venue  in  mi 

PMk  obtmned  a  rule  to  cBscharge  the  former  rule,  on  tmud!^  ""^ 
'  an  affidavit  diat  the  acticm  was  brought  upon  an  award. 

PMexm  shewed  cause.    It  is  true  that  in  II^Mum    / 
▼•  Sames  (a)  the  Court  of  Common  Fleas  refused  to 


(a)  3i7.4tP.35^« 

change 
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SlANWJLT 

cgamH 


i8M.  change  the  venue^  the  action  being  on  an  award,  but  ki 
Greemoe^  ▼.  Carrington  (a)  J^F<xk2.B. .expressed  consider- 
able doubt  of  that,  as  a  general  proposition,  and  it  has 
never  been  hdd  in  this  oourt  that  the  venue  may  not 
be  cbai^;ed  in  such  an  action. 

Abbott  C.J.  There  is  not  any  case  deciding  that 
the  venue  may  be  changed  in  an  action  on  an  award, 
and  as  the  contrary  has  been  held  in  the  Court  of  Com- 
.mon  Pleas,  we  think  it  best  that  the  practice  of  this 
.court  should  be  oonfermable  to  diat  decision.    . 

Rule  absdiite.  (&) 

(o)  7  Price,  ^64.  (6)  See  Uonce  w,  UvBtrt/,  7  Taw^.  S06. 


Ji/ontfo^t  LoMQ  agaiml  Geeville. 

Jtme2ltL  ° 

AssumpMt  for  A  3SUMPSIT  for  goods  sold  and  delivered,  and  on 
S^erad,  and  the  commoB  money,  counts.    Pleas,  non  assumpsit, 

^uDilTiL,  And  the  statute  of  limitations.  At  the  trial  before  At- 
Sd*Si^"ute  ^^  ^  J'»  ^^^  WeOndnster  sitUngs  aRer  last  Michad- 
ltefel!^t'*^d  *'^  •*^°*'  ^®  plaintifPs  witnesses  swore»  that  in  181  ^ 
money  into       the  defendapt  dined  several  times  at  plaintiff's  hotel, 

court  general- 
ly :  Held,  that  togetl^cT^  with  Other  persons ;  that  each  person  was  to 

mdi  payment 

did  nottakethe  pay  fof  his  owB  shaie  of  the  dinners;  that  the  bill  for 
^te.  that  and  for  small  sums  expended  on  account  of  the 

defendant,  an^unted  to  13/.    In  1822  a  bill  was  delir  • 
vered'  pi>.  the  defendant,  whp  refused  to  pay  ix»  ^yiagy 
.tba|j  h^.bfld  Af^Ypr  dujed  at  pUwUflTsJbiotei'iuil^^^- 
vited.     He  afterwards  paid  2L  I2s.  6d.  into  court  gene- 
rally.   The  Lord  Chief  Justice  thought  that  the  case 

was 
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was  not  tafcea  out  of  the  statute  of  limitattons^  but  left 
it  ID  tiie  jmrj  to  soy  whether  the  defendant  had,  at  the 
tiae  when  he  dined  at  the  plaintiff's  hotel,  consented  to 
pay  for  his  share  of  the  dimiers^  and  gave  the  defend* 
ant  leave  to  move  to  ent^  a  nonsuit  The  jory  fimnd 
for  the  plaintiff  and  in  HUary  term  a  rule  for  a  nonsuit 
ohteiined,  i^gainst  which 


GiDW^  and  Garidjf^e  shewed  cause^  and  contended, 
that  by  paying  monqr  into  court  genex&Uy,  without  con- 
fining it  to  any  one  kern  of  the  biH,  the  defendant  had 
idmitilwi  that  something  was  due  to  the  plaintiff*  The 
amoont  alone  remained  in  dispute.  Staveld  v.  Bream  (a), 
JDger  V.  JAton.  {h)  Now,'  unless  the  case  were  taken 
out  of  the  statute  nothing  could  have  been  do^  the 
whole  demand  having  arisen  ten  years  ago. 

Denmanj  contrft,  ivibs  stopped  by  the  Court. 

Per  CurutnL  If  we  were  U>  hold,  that  by  the  pay- 
-ment  of  money  into  court,  in  this  case^  the  defendant 
had  exdoded  himself  from  the  benefit  of  the  statute  of 
limitations,  we  should  certainly  give  to  such  a  pay- 
ment an  effect  never  before  contemplated.  Where 
money  is  paid  in  upon  a  declaration,  setting  forth  a 
special  contract,  that  is  admitted  as  allied.  But  in  no 
case  has  the  effect  gmie  beyond  admitting  that  the  sum 
pUdinttdiie;  Here  no.special  contract  was  set  out; 
dMJdedaration  only  stated  that  so  much  money  was  due. 
-Th€  payment  into  court  was  equivalent  td  saying  so 
■HiA'  &  daef^stod  ho  more.    Yon  cannoft,  fMm  sudi  a 

'  ♦  negative, 
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18d4v  oegalive,  imply  au  affiimative.  The  plaint^  thereforei 
"~**  with  te$peCt  to  tb«  resBt  of  his  demand,  was  in  precisely. 
tigahut  the  same  situation  as  if  that  sum  had  not  been  paid  in^ 
^^'^^^     and  the  rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute* 


/    SiDAWAY  against  Hay. 

A  debt  con-  T^EBT  for  goods  sold  and  delivered,  with  the  common 

SSfy'a"uS£  ^^^y  counts.    Plcas,  first,  nil  debet;  second,  the 

^^^^  Statute  of  limitations;  third,  actio  non ;  because  defendr 

^nndby  a  ^t  before  and  on  January  1st,  1814,  and  thenoe  cone 

A  Mqociftratioa  tinually  until  the  sequestration  of  the  estate  heritable 

imiffl  in  con** 

fonnhy  to  the     and  moveabl^  real  and  personal,  of  defendant  th^reii»» 
in  likemiinner'  after  mentioned,  was  a  merchant  and  trader  in  gross  and 


tncted  in  Scoi-  ^7  retail,  to  wit,  aa  ironmonger,  residing  and  carrying 
on  his  said  trade  at  Edinburgh^  in  that  part  of  the  United 
Kingdom  called  ScoUandi  and  during,  all  that  time 
sought  his  living  by  buying  and  sdling;  and  that  de- 
fendant on  the  day  and  year  aforesaid  became  indebted 
to  C*  and  C!o.  in  the  sum  of  186/.  IS$.  2JL  for  a  just  and 
true  debt,,  and  was  also  inddrted  to  divers  other  persons 
in  divers  large  sums  of  monqr;  and  being  so  indebted, 
and  being  insolvent  and  unable  to  pay  the  said  debt  due 
.to  C  and  Co.,  and  the  said  other  debt9,  afterwards,  on, 
.&&,  at  EdittlfurgA  aforesaid,  became  and  was  under 
legal  diligence  by  homing  and  capdon  against  him  for 
the  debt  due  to  C^  and  C!Of ;  and  having  fled  for  his  perw 
.aoQal  safisty  &om  such  diligence,  did  aft3erwaxds>  aivl 
within  four  months  of  the  la6t  stq)  of  the  said  diligeqce, 
with  concurrence  of  the  said  C.  apd  Co.  to  whom  he 
;  .  13  was 
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was  so  indebted  as  aforesaid,  apply,  by.summary  peiifidn       1^24. 
to  the  lords  in  council  and  session  of  the  first  division  df      — *— 

SfBAWAT 

the  Coart  of  Session  in  ScoUandf  for  the  sequestration        Hgabw 
of  the  whole  real  and  personal  estate  of  him  the  defend-* 
ant.      The  plea  then  stated  that  a  sequestration  was 
granted,  and  meetings  fixed  and  advertised,  as  required 
by  section  J6.  of  the  54  6. 3.  c.  137.,  and  that  the  peti-» 
don  was  r^stered  as  required  by  section  22.    It  then 
sti^ed  that  the  meetings  were  holden ;  that  at  the  first, 
an  interim  &ctor,  and  at  the  siecond,  a  trustee  was 
diosen*     That  meetings  for  the  examination  of  Itbe 
banktopt  were   appointed  and  advertised,  as  required 
by  Bection  32.    It  then  set  out  the  amount  of  debts 
proved,  and  of  the  debts  of  tliose  creditors  who  con- 
sented to  the  banlcniptfs  diischarge,  shewing  that  the 
number  rbquired  by  sectibtid  61.  a)id  64.  gave  such  con- 
sent.   ▲.  petition  for  the  discharge  was  then  slet  ont  in 
the  terms  of  ihb  sixty-first  secdon,  and  that  the  dourt  on 
die  lldi  day  oeMarci  1816,  did  find  defendant endded 
io  be  finally  discharged  of  all  his  debts  cbntilacted  before 
•the  sud  application  to  sequestrate  his  estate,  abd  did 
grant  commission  to  the  sheriflMepute'of  the  county  of 
Edinburgh  to  take  the  oath  of  the  defendant    Averment, 
diat  the  defendant  did  make  oath  that  he  had  complied 
widi  ail  the  lequisitfai  of  the  54  0. 3.  c  137. ;  and  that 
a&erwards;  to^it,  on  2d  day  of  June  1820,  the  court  b^ 
their  decRSe  did  find  that  defendant' had  complied  with 
all  the  requisites  of  the  statute,  and  therefore  found  faith 
freed  and  discharged  of  all  ddbts  contracted  by  him 
before  the  21st  day  of  May  1816.     Averment,  that  th^ 
several  supposed  debts  and  causes  of  acdon  in  -th^  *de- 
daradon  mentioned  accrued  to  the  pldintiJF  before  ihle 
Jlst  day  of  JMoylSie,  and  were  proveable  under  the 

said 
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l«e4«       Mid  seqiKstnidoii.    Issue  on  the  first  two  pl^as  and  to* 
^^^      the  third,  replication^   that  the  said  causes  of  action 

accrued  «ir  ihe  plaintiff  in  England.     Demurt«r  Md 

joiiider. 

ScarUtt  in  support  of  the  demurrer*  The  claim  of 
the  pUdntiff  wn  barred  by  the  discharge  under  the 
sequestration,  althoi^h  the  ddit  was  contracted  in  JBn^- 
hmd.  The  proceedings  undw  the  sequestration  are 
calculated  to  give  notice  to  creditors  wherever  diey  are 
retddent;  and  the  54  6.9.  c.  187.  5.61.9  which  gives 
the  discharge  to  the  bankrupt,  is  general  in  its  terms, 
ond  makes  no  distinction  between  debts  contracted  in 
ScMand  and  in  other  {daces.  But  the  question  does  not 
depend  upon  the  statute  alone ;  for  in  The  Royal  Bant 
€fScoiland  v.  Cuthbert  andOthen(a\  it  was  decided  by 
the&ofeA  court,  that  a  certificate  obtained  under  an 
En^dskr  bankruptcy  discharged  Scoiek  debts  contracted 
before  the  date  of  die  oommission.  The  jus  d(»niciln  is 
to  govern  the  distribution  of  the.estate,  and  tbe  pciaGi*- 
ple  if  known  to  our  law,  that  a  diachaiy  in  a  fer^^n 
country  is  a  disdiarge  here. 

CanqAeU  contriL  If  the  54  6.  S.  c.  137.  had  b€;en  an 
act  of  the  iSbo^.  parliament,  it  is  clear  that  it  coukl  not 
faaveqperated  as  a  discharge  of  this  debt  If  the  debt 
had  been  oontracted.in  fteltotd;  a  discharge  there  would 
have  been  a  discharge  every  wliete(&);  but  it  is  otherwise 
when  the  debt  is  contracted  ina  foreign  teunCry.  It  has 

s  . 

(a)  11{«M,46S. 

(6)  See  BeilaniynM  ▼.  Gelding,  Co.  Bkpt.  Lam.  464.  J^edder  ▼. 
M*UasUrt  8  T.  Jt.  SOS.     Potttr  y.  Browih  5  East,  124. 

frequently 
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freqaently  been  decided  that  a  foreign  bankrnptcjr  is  no 
bar  to  the  demand  of  a  debt  contracted  here ;  Quin  y« 
Ke^e{a)9  Smiih  v.  Buckmtan.{b)  Bot  it  mnst  be  ad-' 
mitted,  that  the  54  G.  3.  c.  Id7*>  being  an  act  of  the  par--' 
liament  of  the  United  Kingdom,  was  made  by  an  authority 
capable  of  saying  that  the  Scotch  sequestration  shull 
operate  as  a  discharge  here.  The  question  then  is,  what 
was  the  intention  of  the  l^slature.  Since  the  Union, 
all  the  judicial  r^ulations  of  the  courts  have  remained 
the  same,  and  the  judgmoits  of  Irish  and  Scotch  courts 
are  still  treated  as  foreign  judgments.  The  title  of  the 
act  is  not  immaterial :  it  is,  ^*  An  act  for  rendering  the 
p^ment  of  creditors  more  equal  and  expeditious  in 
Scotland/*  Now  where  an  act  is  made  relating  expressly 
to  one  particular  part  of  the  United  Sangdom,  primd 
iacie  as  least,  it  applies  to  that  alcHie,  and  it  cannot 
have  a  larger  <q)eration,  unless  such  an  intenticm  on  the 
part  of  the  legislature  i$  denrly  made  out  The  notides 
which  are  required  to  be  given  in  the  London  Gazette 
mi^t  be  for  the  information  of  SeatA  creditors  rerid&nt 
in  England.  If  thb  plea  be  a  bar  to  ^  action,  tli»  all 
English  creditors  must,  in  similar  caaes^  go  down  to 
Scotland^  in  order  to  prove  their  debts  there.  So,  also, 
an  EnjgJuAMori,  being  insolvent  might  go  down  iifto 
ScoUandj  and  become  domiciled  there  by  a  short  re»» 
deQce,aiid  then  take  the  benefit  of  a  jSbo^  sequestration, 
under,  wliidi  the  distribution  of  the  estate  is  very  differ- 
ent from  that  which  is  made  under  an  En^iA  coramia* 
a0n*(c)  An  English  creditor  certainly  might  prote 
under  a  Scotch  sequestration^  but  a  trustee  under  such  a 
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seques- 
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1M4*       sequestnitioB'cottU  not  sue  in  En^and  for  a  debt  due 
bere.    Jeffieji  v.  M^Tasgart.{a)     The  creditori  there-» 

<««iMt  fi)ce^  proving  in  Seoiland^  would  not  have  the  $ame  ad- 
vaittage  as  under  an  Efi^ish  commisaicm  of  bankruptcy. 
The  same  dlflferenc^  arises  as  to  die  real  property.  If 
the  jScoick  sequestration  bars  an  EngUsh  oommission»  the 
£»g/f5A'real  proper^ qannot be  touched^  Sdlcrig\.Daois^ 
In  the  face  of  these  difficulties  the  Court  will  not  hold 
that  the  debt  is  barred  by  the  sequestration,  unless  the 
intaitfton  of  the  legislature  that  it  should  be  so  b  plainly 
expressed.  In^  the  case  of  the  Bank  (^ScaUtrnd  t.  Cyih-^ 
hert  an  opinion  was  thrown-  out»  that  a  cerdlifcate  under 
the  5  G.  2.  c.  SO,  barred  a  debt  in  &otfaii^«-  butdiat  was 
not  the  point  decided,  {^BaylejfJ.  It  appears  to  m^ 
that  some  of  the  difficulties  which  you  mention  apply 
equally  to  En^U^  cdrnmissions  and  Scotdi,  ^equestmtiotts. 
Is  there  toy  dause  in  the  49  6«  3.  c.  12).  which  trans- 
fm  the  bankrupt's  1^  pii>perty  in  &0ti^bi4  and  1^^ 
The  only  case  which  can  be  cited  ift  fim)r  of. ihe  dAnd- 
aat  ia  Odmin  v.  Fcrbe$  (b\  whtike  a  sQit  in  Dpnertira  waa 
held  U>  be  barrad  by  a^centfica^e  under  Mi  En^UA  oomr 
mission:  but  there  the  debt  acoae  vxJSi^gjl^tiii^  lor  air 
diou^'  the  gooda  were  diipped  fitom  Dtnmrara^  yet  th# 
order  was  given,  Che  goods  were  d^vered»  and  the  bills 
for  the  i^ice  were  aocepled  in  England.  Thi^  it  was  to 
be  considered  as  a  debt  arismg  in  England  is  tkerafore 
plami  from  Lemis  v.  Owen  {c\  which  is  nbo  itnportanjt 
inraaother  point  of  view;  for  tlierd  the  Court  said»  tbet  a 
certtfbate  upder  a  eommission  of.  bankruptcy  in  Ireland^ 
since  the  .union  widi  that  country*  could  have  no  greater 
operation  than  a  certificate  under  a  Scotch  sequestration, 

(a)  K.  B.  HU.  51 G.  S.  (6)  ]  Muck.  Si.         (c)  4Jf.^jt.  654. 

which 
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which  was  never  thought  to  discharge  a  debt  contracted        1824. . 
in  Ettgland. 


'  Scarlett  in  reply.  lAbbott  C.  J.  You  have  this  diffi-- 
culty  to  contend  with.  Supposing  a  debt  contracted  in 
EngUind  to  be  discharged  by  the  certificate  under  a 
sequestration,  the  bankrupt  may  enjoy  real  property  in 
England  without  discharging  his  debts.]  In  the  cases 
of  the  Bank  qf  Sooiland  v.  Ctdhbert  and  Selkrig  v.  Dams^ 
it  appears  to  have  been  Considered  that  the  creditors 
might  compel  the  bankrupt  to  assign  his  real  property, 
by  withholding  his  certificate  until  he  consented  to  do 
so.  Besides  the  29th  section  of  the  54  G.  3»  c.  137. 
appears.to  have  contemplated  the  passing  of  real  estates 
in  En^and  as  well  as  Scotland.  As  to  the  title  of  the 
act,  that  relates  merely  to  the  residence  of  the  debtor, 
not  of  the  creditors,  and  the  sixty-first  section  gives  the 
discharge  from  all  debts  conti'acted  before  the  appli- 
cation Jbr  sequestration,  without  reference  to  the  place 
where  they  were  contracted. 

Cw\  adv.  vtdt, 
» 
The  judgment  of  th^  Court  was  now  delivered  by 
Abbott  C.  J.    This  case  was  argued  in  Easter  term 
in  the  last  year,  when  the  present  Jjord  Chief  Justice  Best 
was  one  of  the  Judges  of  this  Court.    It  stood  over  for 
some  time  in  order  that  an  amendment  might  be  made  in 
the  defendant's  special  plea,  and  afterwards  for  the  con- 
sideration of  the  Courts  the  judgment  which  I  am  now 
about  to  deliver,*  is  to  be  considered  as  the  c^inion  only 
of  my  Brothers  Baj/lejf  and  Hobrcjfd^  and  myself.     We 
are  of  opinion  that  judgment  must  be  given  for  the 
defendant. 

Voy,.  III.  C  The 
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The  action  is  for  goods  sold  and  delivered  and  on  ihe 
common  money  counts,  the  venue  being  laid  in  London* 
The  defendant  has  pleaded  the  general  issue  and  the  sta- 
tute of  limitations  upon  which  no  question  arises.  He  has 
also  pleaded,  that  before  and  at  the  time  of  the  accruing 
of  the  several  causes  of  action  in  the  declaration  men- 
^  tioned,  and  also  before  and  on  the  first  of  January  1816 
and  from  thence  continually  until  the  sequestration  of 
his  estate  in  the  plea  after  mentioned,  he  was  a  merchant 
and  trader  in  gross  and  by  retail,  residing  and  carrying 
on  his  trade  at  Edinburgh^  in  Scotland  :  and  then  has  pro- 
ceeded to  allege,  with  all  due  formalties,  a  sequestration 
and  a  decree  of  the  lords  of  council  and  session,  dis« 
charging  him  from  all  debts  contracted  before  the  21st  of 
Maif  1816,  being  the  date  of.  the  application  for  se* 
questration,  and  has  averred  that  the  plaintiff's  several 
causes  of  action  accrued  before  that  day,  and  were  prove** 
able  under  the  sequestration.  To  this  plea  the  plaintiff 
has  replied,  that  the  several  causes  of  action  accrued  iiv 
England,  The  defendant  has  demurred. to  the  repli«« 
cation,  and  the  plaintiff  has  joined  in  demurrer. 

The  plea  is  framed  upon  the  statute  54  G.  5.  r.  137,  of 
which  statute  the  sixty-first  section  gives  the  discharge. 
The  statute  is  entitled  ^^  an  act  for  rendering  tlie  payment 
of  creditors  more  equal  and  expeditious  in  ScotlandJ* 
And  the  question  is  whether  a  trader  residing  in  &o/;2ancfy 
and  during  such  residence  contracting  a  debt  in  England,: 
can  be  discharged  from  it  under  a  sequestration  issued 
in  Scotland  in  conformity  to  that  statute,  in  like  manner 
as  from  a  debt  contracted  in  Scotland.  The  statute  i* 
an  act  of  the  parliament  of  the  United  Kingdom,  com- 
petent to  legislate  for  every  part  of  the  kingdom,  and  ta 
bind  the  rights  of  ail   persons  residing  in  ^Enghxnd,^ 

equally 
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vqoaily  with  those  of  persons  residing  in  Scotland.    There       1 824-. 

is  therefore  no  question  as  to  the  authority  of  the  power       

by  which  the  statute  was  passed,  and  the  question  must       agnnai 
torn  entirely  upon  the  construction  and  effect  of  the 
statute.     By  the   sixty-first  section,  the  bankrupt  is 
enabled,  with   the  concurrence  of  the  persons  therein 
mentioned,  to  apply  to  ^he  G>urt  of  Session  by  petition^ 
praying  that  he  may  be  held  as  finally  discharged  of  all 
bis  debts  contracted  before  the  application  for  seque&« 
tradoD ;  and  the  Court  is  authorised,  under  the  circum- 
stances therein  mentioned,  to  pronounce  an  act  or  ordef 
in  terms  of  the  prayer  of  the  petition.     The  expression 
here  is  /^  all  debts,''  and  it  is  used  without  any  refer- 
ence or  regard  to  the  place  where  the  debts  may  have 
been  contracted.     It  must  be  admitted,  however,  that 
notwithstanding  this  generality  of  expression,  it  is  pos- 
sible that  debts  contracted  in  England  may  be  out  of  the 
general  operation  and  view  c^the  statute,  and,  therefore, 
not  to  be  comprehended  within  the  terms,  "  all  debts." 
But  there  is  not  a  single  expression  in  the  statute  im- 
porting that  debts  contracted   in  England  are   to  be 
excluded  from  its  operation ;  and  there  are  many  pro* 
visions  manifestly  shewing  the  contrary. 

By  section  15.  Am/  creditor,  without  reference  to 
his  country  or  residence,  or  the  place  at  which  the  debt 
was  contracted,  may  petition  for  a  sequestration,  the 
dqKMitton  being  made  before  any  judge  ordinary  or 
justice  of  the  peace,  and  the  sequestration  is  to  be  of 
the  debtor's  whole  estate  and  effects,  heritable  and 
moveable^  real  and  personal,  for  the  benefit  of  his  whole, 
JQS^  and  lawful  creditors. 

By  sect.  !?•    The  interim  manager  is  to  take  pos^ 
seisiOB  of  the  bankrupt's  whole  estate  and  effects,  and  of 
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.the  title  deeds  and  iDStructions  of  his  estate;  and  the 
bankrupt  must,  if  required,  grant  powers  of  attorney,  ot 
other  deeds  necessary  or  proper  for  the  recovery  of  his 
.estate  and  effects  situate  in  foreign  parts. 

By  sect.  26.  The  bankrupt  is  required  to  exhibit  a 
state  of  bis  af&irs,  specifying  the  whole  estate  and 
efiects,  heritable  and  moveable,  real  and  personal, 
wherever  situate. 

By  seqU  29.  When  the  nomination  of  a  trustee  has 
been  approved,  the  court  shall  ordain  the  bankrupt  to 
execute  proper  deeds  of  conveyance,  making  over  to  the 
trustee  his  whole  estate  and  effects,  heritable  and  naove* 
able,  real  and  personal,  wherever  situate,  with  fcdl  powers 
of  recovery  and  sale  for  behoof  of  the  creditors,  and  on 
refusal  to  do  so,  may  be  punished  by  imprisonment ; 
and  whether  such  deeds  be  executed  or  not,  the  whole 
estate  and  effects,  of  whatever  kind,  and  wherever  situate^ 
(in  so  far  as  may  be  consistent  with'  the  laws  of  other 
countries  when  the  effects  are  out  of  Scotland^)  shall  be 
deemed  to  be  vested  in  the  trustee  for  behoof  of  the 
creditors. 

.  By  sect.  SS.  The  bankrupt  is  to  make. oath,. that  the 
state  of  his  afiairs  contains  a  full  and  true  account  of 
all  his  estate  and  effects,  heritable  and  moveable,  real 
and  personal. 

.  By  sect.  41.  The  trustee  is  to  proceed  to  recover  and 
convert  into  money  the  whole  estate  under  his  manage- 
ment or  power,  whether  at  home  or  in  foreign  parts. 

By  sect  43.  Oaths  of  verity  upon  debts  may  be 
taken  before  any  judge  ordinary  or  justice  of  the  peace : 
and  where  any  creditor  is  out  of  the  kingdom  of  Great 
Britain  and  Ireland^  an  oath  of  credulity  by  his  ageiit5 
taken  in  the  same  manner,  shall  be  sufficient 

Upon 
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Upon  the  Tiew  of  these  clauses  it  is  manifest,  that  lH24r. 
all  die  property  of  the  bankrupt  of  every  kind  and  sidawIt 
wherever  situate,  is  to  be  taken  from  hiih  for  payment 
of  his  debts ;  and  that  creditors,  wherever  resident,  may 
prove  their  debts  and  receive  their  share  of  the  estate. 

But  this  is  not  all :  notices  are  required  to  be  given 
IB  the  JLandon  Gazette^  as  well  as  in  the  Edinburgh 
Qasetie^  on  important  occasions !  as  of  the  meetings  to 
choose  an  interim  manager  and  a  trustee,  sect  16. :  of 
the  ifipointment  of  the  trustee,  and  the  two  days  ap- 
pointed for  the  public  examination  of  the  bankrupt  upon 
the  state  of  his  affidrs,  sect.  32. :  of  meetings  of  cfe- 
ditcns  for  directing  a  sale  of  remaining  effects,  and 
of  the  time  of  the  sale,'  sect.  56. :  of  the  bankrupt's  pe- 
tition for  his  discharge,  of  which  the  court  is  to  resume 
the  consideration  at  a  distance  of  not  less  than  three 
mondis,  sect.  61. :  and  of  a  meeting  after  the  expiration 
of  three  years  for  the  disposal  of  outstanding  effects, 
sect.  75. 

Now  it  appears  to  us,  that  the  legislature  would  not 
have  required  these  notices  unless  it  had  been  intended 
that  the  discharge  should  operate  upon  English  as  welt 
as  SectfA,  creditors.  No  sufficient  reason  has  occurred 
to  as  for  giving  the  opportunity  of  inquiring  into  the 
a&irs  and  conduct  of  the  bankrupt,  and  of  objecting  to 
his  discharge,  to  persons  against  whom  the  discharge 
wodld  be  inoperative  with  reference  to  a  proceeding  in 
an  English  c6urt.  If  it  be  said,  that  it  was  intended 
<mly  to  enable  JSfig/£sii  creditors  to  take  the  benefit  of 
Ae  Isequestration  if  they  should  so  think  fit,  and  to  ob-^ 
jeei  to  the  discharge  for  the  purpose  of  retaining*  their 
ri^t  of  suit  in  Scotland^  this  argument  will  contain  an 
acknowledgment  that  Etiglish  creditors  may  have  the 

C  3  benefit 


22  CASES  IN  TRINITY  TERM 

1824.  benefit  of  the  sequestration ;  and  tlien»  it  being  dear  that 
the  bankrupt  b  deprived  of  all  bis  property  for  the  be* 
Befit  of  all  his  creditors  who  choose  to  partake  of  tb^ 
distribution  of  it,  by  an  act  of  a  legislature  haying 
authority  over  all  parts  of  the  United  Kingdom^  justice 
seems  manifestly  to  require  that  no  one  who  may  par- 
take of  thQ  benefit,  should  be  allowed  to  sue  the  debtor, 
whose  all  has  been  thus  given  up,  if  by  accident  he  may 
happen  to  meet  with  him  in  England*  And,  therefore^ 
we  think  we  ought  not  to  narrow  the  eflfect  of  the  lan^ 
guage  of  the  sixty-first  section,  but  to  give  to  the  phrase^ 
'*  all  his  debts,"  the  meaning  usually  and  ordinarily  be- 
longing to  those  words. 

Several  cases  were  quoted  in  the  argument  at  the 
bar,  which  I  will  now  proceed  to  notice.  The  cases 
of  Smilh  V.  Buchani^n  (a)  and  Potter  v.  Brawn  (b)  arose 
upon  discharges  under  the  authority  of  Jmerioan 
states,  that  is,  of  l^islatures  npt  competent  to  bind 
.  the  subjects  of  this  country.  Pedder  v.  M^  Master  [cj 
arose  on  a  discharge  at  Hamburgh^  and  cam^  before 
the  court  on  an  application  to  discharge  the  bail  and 
enter  an  exoneretur  on  the  bail-piece,  which  of  course 
would  not  be  done  if  the  effect  of  the  discharge  was  doubt- 
ful. Quin  V.  Keefe  {d)  came  b^ore  the  court  first  in 
the  same  way,  and  afterwards  upon  a  plea  which  was 
badly  pleaded,  and  there  was  no  decision  on  the  merits.^ 
It  was  the  case  of  an  IriA  certificate^  and  of  a  debt  con- 
tracted in  England  while  the  defendant  was  residing 
here.  The  case  oijeffery  v.  M^Ta^att^  which  was  be- 
fore this  Court  in  February  1817»  on  a  motion  for  a  new 
trial,  arose,  indeed,  upon  this  act  of  the  54  G.  3.  c.  IST^r 

(a)  1  Kast,  6,  [b)  5  East,  124. 

W  8.r.  R.  609.  (rf)  2  //.  Bl.  553. 

but 
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but  (he  question  was  entirely difierent  from  the  present.  It        i  824. 
ins  an  action  of  assumpsit  brought  by  the  trustee  under  a       sn>AWAr 
Scoick  sequestration  in  hb  own  name.     The  demand  had       againu 
Tested  in  the  trustee  under  this  statute,  so  fiu:  as  by  the 
law  of  this  country  it  could  do,  but  as  the  assignee  of 
a  chose  la  action  cannot,  by  the  common  law  of  this 
oountiy,  sue  in  his  own  name  but  must  sue  in  the  name 
of  the  assignor,  and  as  this  statute  ^ves  no  express 
power  to  the  trustee  to  sue  in  his  own  name,  and  the 
statute  1  Jcbc^c.  15.  $.  13.  does   expressly  give  such  a 
power  to  the  assignees  under  an  English  commissbn, 
it  was  decided  that  the  action  was  not  well  brought  in 
ibe  name  of  the  trustee. 

Upon  this  view  of  the  cases,  it  appears  that  no  one 
of  them  contains  a  decision  contrary  to  our  present 
ephiion,  which  is  founded  not  upon  any  general  prin* 
^ple^  but  upon  the  eflfect  of  the  particular  statute  on 
whkk  the  defendant's  plea  is  framed.  And  for  thief 
reasons  already  mentioned,  the  judgment  of  the  Court 
it  to  be  entered  for  the  defdadant. 

Judgment  for  the  defendant 
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McGregor  against  Thivaites  and  Another. 
DcciMtion  for  F\ECLARATION  chanied,  that  the  defendant  pub- 

•  libel  purport- -L/  ©     '  ^ 

log  to  contain  Ibhed  the  following  libel  in  die  Morning  Heratd 

ftn  iccoiiot  of 

a  proceeding  newspaper,  in  the  shape  of  a  report  of  certain  pro- 
tlkU  place  be-  ceedings  ui  the  city  of  Londofu  <*  Mansion-house.  Yes- 
mL^^n^eOng  terday  Mr.  Prince,  a  common  councilman,  with  Cap- 
tS^'^  tain  Anirinh  of  the  ship  Lloyd%  waited  upon  the 
™"^y."^«*  lord  mayor  elect  (who  sat  for  the  lord  mayor)  to 
not  called  upon  request   his  lordship's   advice   as  to   the  disposal  of 

to  act  in  his 

magisterial  ca.  three  Orphan  children  who  had  been  brought  on  shore 

libel  LeifaU  under  the  Allowing  melancholy  circumstances.    Cap- 

i^fe. D.  ^<^  c^'*  Antrim  stated,  that  on  the  81st  of  Jufy  last 

ter^chanradto^  he  saikd  fvom  HonduTos.     Before  he  d^Nuted  from 

tbemai^Mtt*  that  Settlement  he  consented  to  receive  on  boaid  CHoe  of 

a  great  part  oi 

^^^^t^tT**  ^^  fiunilies  of  the  unfortunate  Po^ii  settlers,  the  rem- 
able  when        tumt  of  whom  had  souflht  the  protection  of  the  British 

spoken,  but  be-  -n  k- 

onnesowben    authorities  at  Honduras,  and  had  received  all  the  sue- 

written.     Plea, 
that  A.  B,  and 

C  D.  did  ffo  before  the  nugistnte  and  make  the  statement  let  forth  in  the  libel,  and  ihaC 
it  contained  a  correct  account  of  the  proceedings  before  the  msgistnMe,  and  that  the  facts 
charged  in  it  were  true.  The  jury  found  that  the  matten  contained  in  the  libel  were  nol 
true,  but  that  it  contained  a  correct  account  of  the  proceedings  which  had  taken  place  before 
the  magistnrte :  Held»  firrt,  that,  as  the  matter  brou|;ht  before  the  magistiate  was  nol 
brought  before  him  in  his  judicial  character,  or  in  the  discharge  of  his  magisterial  functi^s, 
.  the  defendant  could  not  justify  the  publioation  on  the  ground  of  ita  being  a  correct  report 
of  the  proceedings  which  had  taken  place  before  the  magistrBte. 

Held,  secondly,  that  it  waa  no  justiiication  that  the  defendants,  when  they  published  tba 
libel,  mentioned  the  names  of  the  parties  who  stated  the  matter  of  the  libel  to  the  magis- 
trate, becatwe  as  to  part  of  the  slanderous  matter  no  action  would  lie  against  the  party  wito 
slated  it  to  the  ma^^istrate ;  it  had  become  actionable  merely  ftom  its  hsTing  been  published 
by  the  defendants  w  print,  and  therefore,  by  stating  the  names  of  'the  persons  from  whom 
shay  heard  it,  they  gave  the  pUintilTno  right  of  action  against  them. 

Held,  thirdly,  that,  in  order  to  justify  the  repeating  of  slander,  it  was  necenary  that  the 
party  repeating  it  should,  at  the  time  of  repeating  it,  offer  himself  as  a  witness  to  proTe  the 
uttering  of  the  slander,  and  therefore  that,  as  the  defendants  did  not  state  that  they  them' 
nelTes  heard  the  slander  uttered  by  A,  B,  and  C«  />.;  but  merely  stated  that  A*  Aand  €•  B. 
had  said  so  aud  so,  tlic  plea  was  bad. 

Gour 


Thwaitis. 


IK  THE  Fifth  Yeah  ot  GEORGE  IV.  25 

cftur  which  the  governor  had  it  in  his  power  to  give        1824. 
them.    The  unfortunate  creatures  who  had  survived  the 

M<Gkbooii 

cfficts  of  their  short  residence  at  the  desert  swamp  to  _<^ff"*^ 
which  they  had  been  taken,  were  sent  back  by  the  dif- 
fisrent  vessels  which  sailed  from  Honduras.  The  family 
whidi  Captain  Antrim  consented  to  receive,  consisted  of 
Thomas  Chatmers,  his  wife  and  three  children.  The  hus- 
band and  wife  when  received  on  board  were  both  ill  with 
the  fever,  and  died  in  the  course  of  the  passage.  The  cap- 
tain said  he  had  landed  the  three  orphans,  who  were  utterly 
destitute^  at  Poptar,  and  he.  now  requested  his  lordship's 
advice  as  to  the  best  means  of  getting  them  provided  for. 
Tlie  captain  then  handed  in. the  following  certificate  to 
his  iordship."  The  libel  then  set  out  a  certificate  of  the 
gpftmoT  oi  Hondurasy  that  the  persons  in  question  were 
received  on  board  firom  motives  of  charity.  It  then  stated 
some  questions  put  by  the  lord  mayor  elect  and  the  aft- 
swers  given  to  them,  and  the  finaladvice  of  the  lord  mayor^ 
that  application  should  be  made  to  the  parish  o£Bcers  to 
relieve  the  diiklren.  It  then  proceeded  as  follows.  Mr« 
Prince  observed^  that  the  captain,  in  consequence  of  his 
charity  in  receiving  the  poor  emigrants,  had  himself 
caught  the  fever,  and  had  narrowly  escaped.  He  stated, 
that  above  200  of  the  victims  of  delusion  had  returned 
from  the  Mosquito  shore  to  Honduras  in  a  state  of  utter 
destitution  and  of  disease,  which  teiminated  the  suffer- 
ings of  a  great  part  of  them  soon  after.  They  must 
have  nil  died,  but  for  the  charity  of  the  people,  and ,  the 
authorities  of  Honduras,  The  poor  creatures  had  been 
led  by  McGregor  to  expect  a  land  where  they,  would 
live  in  the  greatest  plen^,  where  every  thing  was  flour- 
ijihing,  and  but  little  labour  would  be  required ;  it  was 
lueotioned  to  them,  as  a  mark  of  the  improvement  of 

the 
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1824.  the  plac^  that  a  fine  theatre  had  been  estaUished,* 
and  other  establishments  formed,  indicative,  not  merely 
of  ciyiltzation  and  comfort,  bat  of  luxury.  Captain- 
Antrim  mentioned  a  charge  ivhioh  the  poor  crei^res 
had  prefisrred  to  him  against  McGregor.  Most  of  those- 
who  sailed  from  Lritk  were  poor  people^  who  had  by 
Uieir  frugally  saved  small  sums  of  money  of  firom 
15/.  to  SO/.  M^Gregof'  learned  the  property  which 
the  setders  had  with  them,  and  telling  ihem  that  Scotch- 
mone^  would  not  pass  at  the  settlement,  persuaded 
them  to  ^ve  it  a^  up  to  him,  and  take  his  draughts  for 
the  amount  upon  his  bankers  at  Pqt/ais.  The  savings 
were  all  given  up  to  him,  and  it  is  perhaps  unnecessary 
to  add,  that  the  setders  on  their  arrival  at  the  houseless 
wilds  otPcyais  found  that  no  such  thing  as  a  banking- 
house  was  in  existence.  Captain  ./Ifffrtm  regretted  that  he 
had  not  arrived  sooner,  as  another  ship  had  sidled,  with 
setders  for  the  same  place  just  before  his  arrival,  who  he 
feared  would  also  fall  a  sacrifice.  He  had  thought  it  his 
duty  to  make  the  statement  publicly,  that  the  poor  might 
be  put  on  their  guard."  The  second  count  stated,  as 
inducement,  that  certain  persons  had  emigrated  froin 
Great  Britain  to  Poyais^  on  the  Mosquito  Shore  in 
America^  with  the  intention  of  forming  a  settlement  there, 
and  on  their  arrival  at  Poyaisj  the  emigrants  had  under- 
gone great  sufferings  from  sickness,  disease,  and  other 
accidents,  whereof  some  of  the  emigrants  had  died,  and 
many  others  had  been  thereby  compelled  to  remove  to 
Honduras,  and  from  thence  had  returned  to  Great  Brir 
tains  and  that  shortly  before  the  committing  of  the 
grievances  by  the  defendants,  in  that  and  the  following 
count  mentioned^  an  application  was  made  to  the  lord 
mayor  elect  of  the  city  of  Loftdofh  at  the  Mamim-house, 
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m  tbe  aaid  city,  by  certain  persons,  to  wit,  one  Mr*        1824* 
Pmce  and  one  Captain  Antrim^    relative  to  certain        T* 
dddfcn  of  certain  of  the  said  onigrants ;  yet  the  de- 
iendants,  farther  oontriving  and  malidously  mtending, 
&C.     The  csount  then  set  out,  that  part  of  the  Ubel  con- 
tained in  the  first  count,   bqpnning  with  the  words, 
**  Mr.  Prince  obaerred,  that  the  captain,  in  consequence 
of  his  charity,  &c.^    The  third  count  was  similar  to  the 
last,  and  set  out  that  part  of  the  libd  b^inning  with 
the  words  ^  Captain  Antrim  mentioned  a  charge,"  &c» 
Pica,  first,  not  guilty;  secondly,  to  the  whole  declar- 
a6oD,  that  oo  the  ISth  October  182S,  at  the  Maiuiofs- 
hause^  jcc^  one  Mr.  Prince,  a  common  councilman,  with 
Captain  Joshua  Antrim,  of  the  ship  Uoyd^,    did  wmt 
upon  the  lord  mayor  of  the  said  city  o{  London  elec^^ 
who  sat  fi>r  the  lord  mayor,  to  request  his  lordship's  ad- 
vice as  to  the  disposal  erf*  three  orphan  children,  who  had 
been  bioagfat  on  shore,  as  stated  in  the  said  supposed 
libds;  and  the  said  Joikua,  on  that  occasion,  then  and 
there  did  make  such  statements,  and  mention  such 
charge^  circumstances,  matters,  and  things,  and  hand  to 
his  lordship  such  certificate  as  in  the  said  supposed' 
libels  are  respectively  mentioned;    and  the  said  lord 
mayor  elect  did  then  and  there  ask  such  questions,  and 
nude  such  statements,  as  in  the  said  supposed  libels  are 
also  in  that  bdialf  mentioned,  to  which  questions  such 
answer  was  given  as  therein  is  mentioned;  and  the  said 
Mr.  Prince  did  also  make  such  obser rations  as  therein 
are  mentioned ;   and  the  said  report  in  the  said  news- 
paper was  and  is  a  true,  fair,  and  correct  account  of  the 
said  proceedings  before  the  said  lord  mayor  elec^  and 
iriiat  took  place  on  that  occasion,  and  the  several  facts 
and  circumstances  therein  detailed  and  adverted  to  are 

likewise 
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1824;        likewise  true;  and  the  said  report  contains ' no  fidse  or 

""^^       untrue  statement  or  allegation  whateyer,  wherefore  the 
M'Gksooe  ® 

jtgpinu        defendant  published,  &c.    Third  plea,  that  the  report, 

or  account  in  the  said  newspaper,  of  the  said  proceed- 
ings at  the  said  Mansion-house^  whereof  the  said  sup- 
posed libels  in  the  declaration  mentioned  were  and  are 
composed,  was  and  is  a  true,  fiur,  and  correct  report  and 
account  of  the  said  proceedings,  and  which  proceedings 
did  actuaUy  take  place  at  the  said  Mansion-house^  as  is 
stated  in  the  said  supposed  libels,  to  wit,  at.  Sec.  Fourth 
pleai  that  the  several  matters  and  things  in  the  libels 
contained  were  and  are  true  in  fact.  There  then  fol- 
lowed pleas  similair  to  the  two  last,  pleaded  separately, 
to  the  first  and  second  counts  of  the  dedaration ;  and 
replication,  &c.  de  injurifi  suft. 

At  the  trial  before  Abboti  C.  J.,  at  the  London  sittingr 
after  last  Michaelmas  term,  the  jury  found  that  the  libel 
did  contain  a  true,  fair,  and  correct  report  of  the  proceed- 
ings which  had  taken  place  before  the  lord  mayor  elect, 
but  that  the  &cts  stated  in  the  libels  were  not  true.  In 
last  Hilary  term  the  plaintiff  had  obtained  a  rule  nisi  for 
liberty  to  enter  up  judgment,  notwithstanding  die  ver- 
dict found  for  the  defendant  upon  those  pleas,  which  al- 
leged that  the  libel  contained  a  true  account  of  the  pro- 
ceedings before  the  lord  mayor. 

'  Scarlet  and  E.  Lcnoes  now  shewed  cause  against  the 
nile*  The  circumstance  disclosed  in  the  plea  found 
for  the  defendants,  that  the  publication  was  a  correct 
account  of  proceedings  which  took  place  before  «  ma- 
gistrate, is  an  answer  to  the  action.  It  rebuts  the  pre- 
sumption of  malice,  which,  in  ordinary  cases,  arises 
from  the  publication  of  any  matter  injurious  to  the 
rei^uution  of  another,  and,  upon  that  ground  it  has  been 

held 
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heM  lawful  to  publish  the  proceedings  of  courts  of  jus- 
tice^ even  though  they  contain  matter  injurious  to  the 
leeiings  of  individuals*  Bex  v.  Wright  {a\  Cwrrie  v. 
Walter.  (&)  Assuming  that  the  magistrate  had  no  juris- 
diction over  the  subject-matter  brought  before  him,  and 
that  the  question  is  to  be  considered  as  if  the  matter 
had  been  communicated  to  the  lord  mayor  elect  in  bis 
private  character  in  the  presence  of  the  defendants ;  still 
this  publication  is  justifiable  within  the  rule  laid  down 
in  Lord  NarthamptorCs  case  (c),  because  the  defendants, 
at  the  time  of  publishing  the  slander,  mentioned  the 
name  of  the  person  from  whom  they  heard  it. 
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Denmanj  F.  Pollock,  and  R.  V.  Richards  contr&.  The 
question  as  to  the  right  of  publishing  judicial  proceed* 
ings  does  not  arise.  The  lord  mayor  elect  was  not 
sitting  in  a  judicial  capacity,  or  enquiring  into  any 
matter  over  which  he  had  jurisdiction  as  a  magistrate. 
But  even  if  the  mi^tter  had  been  within  his  jurisdiction,, 
the  defendants  would  not  have  been  justified  in  pub- 
lishing what  passed^  as  it  was  a  mere  ex  parte  pro- 
ceedings Sex  V.  Fidier.  {d)  And  if  this  is  to  be  con- 
adered  as  a  case  where  the  slanderous  matter  was 
first  stated  in  the  presence  of  the  defendants  to  the 
lord  mayor  elect  in  his  private  character,  then  the  de- 
fendants were  not  justified  in  publishing  it  in  writing  or 
prin^  although  at  the  time  of  the  publication  they  stated 
the  name  of  the  person  from  whom  they  heard  it;  be- 
cause, with  respect  to  a  great  part  of  the  matter  pub- 
lished by  them^  they  give  the  plaintiff  no  right  of  action 
^{gainst  any  other  person.      With  respect  to  all  thfit 


(a)  8  T.  n.  293. 
(r)  12  Bep.  135. 


{h)  I  Sos.  i  PuL  525. 
(d)  2Campb.5e3. 
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part  which  charges  the  plaintiiF  with  having  deluded  the 
persons  who  emigrated,  no  action  would  lie  against  the 
person  who  merely  uttered  it ;  but  it  became  actionable 
when  reduced  into  writing  or  print,  and  that  was  the  act 
of  the  defendants.  It  may  even  be  questionable,  whether 
any  action  would  be  maintainable  against  the  original  ut- 
terer  of  the  other  words,  which  charges  the  plaintiff  with 
having,  by  false  pretences,  got  possession  of  the  money 
of  the  emigrants;  for  unless  they  import  that  the  fraud 
was  committed  in  this  country  they  do  not  charge  an  of^ 
fence  within  the  statute  30  6. 2.  r.  24.  It  is  quite  clear, 
however,  that  as  to  the  other  part  of  the  slander  no 
action  would  be  maintainable  against  the  parties  who 
uttered  it  Now,  in  Lord  Not^thamptoris  case,  the 
naming  of  the  original  author  of  the  slander  is  con- 
sidered a  justification  for  the  person  who  repeats  it^ 
because  the  party  repeating  it  thereby  gives  the  party 
slandered  a  right  of  action  against  another  person. 
.That  reason  does  not  apply  here,  and  therefore  this 
case  does  not  fall  within  that  rule :  besides,  it  is  quite 
clear  that  an  action' is  maintainable  against  a  person 
^  who  maliciously  repeats  slander,  although  he  names  his 
author  at  the  time.  MaiOand  v.  Goldnet/.  {a)  The  jury, 
by  their  verdict,  have  found  that  the  defendants  pub- 
lished maliciously.  Besides,  here  the  libel  does  not  pro- 
fess to  give  the  evidence  verbatim,  but  a  mere  summary 
of  the  case.  That  is  not  a  justifiable  publication.  Lewis 
V.  Waller,  (b.) 


Abbott  C.  J.    I  am  of  opinion,  that  the  rule  for  en- 
tering the  judgment  for  the  plaintiflT,  notwithstanding 


(a)  QSast9  4Q6. 


(*)4Z?.«J^.  ca5. 


the 


IN  THE  FiiTH  Year  of  GEORGE  IV.  31 

the  verdict  found  lor  the  defendants  on  some  of  the        182^ 

'issaeSf  ought  to  be  made  absolute.     My  judgmeoi  in       *— ^ 

M' 6k  too  A 
this  case  is  founded  entirely  upon  the  matters  stated        agaiiut 

upon  the  record.  It  does  not  appear  by  the  record 
that  the  libel  gives  an  account  of  any  thing  which  took 
place  before  the  magistrate,  whilst  he  was  acting  in  his 
Judicial  character,  or  even  in  the  discharge  of  his  magis* 
terial  functions.  The  question,  therefore^  does  not  neces<t 
sarily  arise  in  this  case,  whether  it  be  lawful  to  publish  a 
correct  rqport  of  proceedings  which  take  place  in  the 
course  of  a  judicial  enquiry,  or  even  of  any  enquiry  before 
a  magistrate  acting  in  the  discharge  of  his  official  duty. 
The  allegation  in  the  libel  is,  that  an  application  was 
made  to  the  magistrate,  sitting  for  the  lord  mayor,  for  his 
advice  as  to  the  disposal  of  some  orplian  children ;  but 
the  libel  itself  proceeds  to  state  matter  which  goes  far  be^ 
yond  what  any  application  of  that  kind  would  warranto 
It  charges  the  plaintiff  with  having  deceived  the  per- 
sons whom  he  had  induced  to  emigrate,  and  with  having, 
by  hhe  pretences,  got  possession  of  all  their  money. 
Assuming  that  the  parties  who  originally  uttered  this 
slander  might  be  justified  by  the  occasion  and  purpose 
with  respect  to  which  it  was  uttered,  it  by  no  means 
fellows  that;  these  defendants  would  be  justified  in  ,repub^ 
lishing  the  slander  so  unnecessarily  uttered,  on  the  ground 
that  their  puUicaticm  was  only  a  true,  fair,  and  correct 
rqx>rt  of  what  had  taken  place ;  for  it  is  by  no  means 
true  that  the  publication  of  every  matter  which  passes 
even  in  a  court  of  justice,  however  truly  represented,  is, 
under  all  circumstances  and  with  whatever  motive  pub- 
lidied,  justifiable.  It  has  been  said,  however,  that  this 
is  a  privileged  publication  ;  because  the  defendants  only 
professed  to  repeat  that  which  they  heard  another  person 
say,  and  they  name  that  person  at  the  time  when  they 

repeat 
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1824.        repeat  it,  and  that  this  case  falls  within  the  rule  laid 

-^,Q  down  in  Lord  Northampton's  case.    Now  it  is  to  be  ob- 

ogamMi       served  that  that  was  a  case  of  oral  slander :  this  is  the  case 
TuwAiTm 

of  slander  reduced  into  writing  or  print  by  the  act  of  the 

defendants.  It  is  thereby  rendered  more  injurious,  and 
part  of  it  has  thereby  become  actionable,  which  before  was 
not. so.  There  may,  therefore,  be  a  material  distinction  in 
this  respect  between  merely  repeating  slander  and  pub- 
lishing it  in  writing  or  print.  I  do  not  mean,  however,  to 
pronounce  any  decided  opinion  upon  that  point,  because, 
admitting  the  law  to  be  correct,  as  laid  down  in  Lord 
Northampton's  case,  in  its  fullest  extent,  and  assuming 
that  it  applies  to  written  as  well  as  to  oral  slander,  I  think 
that  this  case  does  not  fiill  within  it.  The  rule  there 
stated  is  this :  <^.  If  /.  S.  publish  that  he  hath  heard 
J.  N.  say  that  /.  6.  was  a  traitor  or  thief,  in  an  action 
on  the  case,  if  the  truth  be  so,  he  may  justify.  But  if 
J.  S.  publish  that  he  hath  heard  genehdly,  without  a 
certain  author,  that  «7.  G.  was  a  traitor  or  thief,  there 
an  action  on  the  case  lieth  against  J.  5.,  for  this,  that  be 
hath  not  given  to  the  party  aggrieved  any  cause  of 
action  against  any  bttt  against  himself  who  published  the 
•words J*  Now,  this  case  &lls  short  of  the  rule  there  laid 
down  in  two  particulars;  the  first  is,  that  with  respect 
to  a  considerable  part  of  the  matter  published  no  action 
would  be  maintainable  against  the  party  who.uttered  it. 
I  allude  to  that  part  which  charges  the  plaintiff  with 
having,  by  false  representations,  induced  the  persons 
alluded  to  to  emigrate.  It  is  perfectly  clear,  that  if  the 
words  published  by  the  defendants  had  only  been  spoken 
no  action  would  be  maintainable  in  respect  of  them, 
unless  the  plaintiff  could  shew  that  he  had  thereby  sus- 
tained a  special  damage.  The  other  particular  in  which 
this  case  falls  short  of  the  rule  laid  down  in  Lord  North- 

ampton'^ 
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amptott's  case  is,  that  here  the  defendants  do  not  oiFer        ISS^. 

tbeoiselves  as  uritnesses  to  prove  the  uttering  of  the       ~ 

wonb.    The  rule  is,  that  "  if  J*.  S.  publish  that  he  heard        against 

Thwaitis, 
lA  N.  say.'*  In  that  case  Jl  5.  oiFers  himself  as  a  witness 

to  prove  that  J.  N.  did  utter  the  slander ;  but  here  the 
defendants  do  not  say  that  they  heard  Captain  Antrim 
repeat  the  slander,  and,  therefore,  they  do  not  offer 
themselves  as  witnesses,  and  do  not  bring  themselves 
within  the  rale  laid  down  in  Lord  Northampton's  case. 
I  am  of  opinion,  therefore,  that  it  is  no  answer  to  the 
action  that  the  matter  published  by  the  defendants  was 
a  correct  report  of  what  actually  took  place  in  the  pre- 
sence of  the  magistrate,  inasmuch  as  it  appears  that  be  • 
was  not  then  called'upon  to  act  either  in  a  judicial  or 
magisterial  capacity;  and,  secondly,  that  this  is  not  a  pri- 
vileged poblication,  on  the  ground  that  the  defendants, 
at  the  time  of  publication,  named  the  party  who  origin- 
ally ottered  the  slander.  The  rule  for  entering  judg- 
ment for  the  plaintiff,  non-obstante  veredicto,  must  b^ 
made  absolute. 

Bayley  J.  There  is  a  great  distinction  between  oral 
and  written  slander.  No  action  is  maintainable  for 
words  spoken,  unless  they  impute  to  a  man  a  crime  for 
which  he  is  punishable  by  law,  or  that  he  has  an  infec- 
tious disorder;  or  npless  they  are  spoken  of  him  in  his 
office^  profession,  or  business.  But  an  action  is  main- 
tainable fer  slander  either  written  or  printed,  provided 
the  tendency  of  it  be  to  bring  a  man  into  hatred,  con- 
tempt, or  ridkule.  Now,  here,  the  report  of  the  mat- 
ter stated  by  Caption  Antrim  is  calculated  to  bring  the 
plaintiff  into  hatred;  it  is,  therefore,  actionable  when 
reduced  into  writing.    The  greater  part  of  the  matter 

Vou  III.  D  charged, 
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1824.       charged,  if  merely  spoken,  would  give  no  cause  of  ae- 
m*Grkg        ^^^°  ^  *^®  plaintiff;   and  it  may  be  quesdoqable  whe- 

agttinst       tlier  any  action  could  be  maintainable  even  in  respect 
TiiWAins.  ''  .... 

of  that  part  which  charges  the  plaintiff  with  having  ob- 
tained the  money  of  the  emigrants,  under  false  pre- 
tences, for  unless  they  were  defrauded  of  the  money  in 
this  kingdom  it  would  not  be  a  case  within  the  statute 
pf  the  SO  G.  2.  c.  24. ;  and  there  being  no  false  token, 
it  would  not  be  an  offence  at  common  law.  This,  there- 
fore, may  be  considered  as  a  case  where  either  wholly 
or  in  part  the  matter  charged  became  actionable,  from 
the  circumstance  of  its  having  been  written  or  printed 
by  the  act  of  the  defendants,  and,  therefore,  if  the  plain- 
tiff cannot  maintain  this  action  agdinst  the  defendants 
he  has  no  remedy  whatever.  According  to  the  rule 
laid  down  in  Lord  Northampton's  case  the  party  is  ex- 
cused, because,  by  natning  the  person  from  whom  he 
heard  the  slander,  he  gives  the  party  slandered  an  ac- 
tion against  another;  but  here  the  defendants  gave  the 
plaintiff  no  action  against  any  other  person.  The  rea- 
son of  the  rule  does  not  ^ply  to  the  present  case.  This 
being  a  case^  therefore,  where  the  matter  published  by 
the  defendants  is  aptionable,  and  no  action  can  be  main- 
tained in  respect  of  a  part,  if  not  in  respect  of  the  whok^ 
against  any  other  person,  it  follows  that  it  mu^t  be 
maintainable  against  the  defendants,  or  otherwise  the 
plaintiff  would  be  without  any  remedy. 

HoiROYD  J.  I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  judgment,  notwithstanding  the  verdict 
found  for  the  defendant  on  toxase  of  the  issues,  for 
that  finding  does  not  afibrd  any  answer  to  the  action* 
The  qount  alleges  that  the  defendants,  m»licioudy  in*- 
21  tending 
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tjQndiQg  to  injure  the  character  of  the  phuntiff,^  pub-       1824. 

b^bed  die  libel.    The  pleas  $tate»  that  tl)at  libel  con*       

tains  a  true  account  of  some  proceedings  which  tQok  agauM 
place  before  the  lord  mayor  elect  But  it  appears  by 
the  jibelt  that  those  proceedings  were  not  in^  any  way 
connected  with  the  judicial  or  magisterial  character  of 
the  lord  mayor  elect.  The  jury  have  found  by  their 
verdict  on  the  other  issues^  thut  the  facts  stated  in  the 
libel  were  untrue.  The  question  therrfore  iBf  whether  a 
person  fidsely  and  malidously  publishing  matterj  (for  after 
verdict  it  must  be  taken  to  have  been  done  maliciously,) 
is  justified  in  ao  doing  because  it  is  a  correct  account  of 
what  was  said  by  others.  I  am  of  opinion  that  such  a  plea 
is  no  answer  to  the  action.  It  gives  no  ground  of  action 
against  any  other  person.  It  does  oot  state  who  heard  the 
skmder  irepeated.  It  therefore  gives  the  plaintiff  no  means 
of  establishing  by  evidence  his  right  of  action  aguost 
another.  Part  of  the  matter  allied  would  not  be  action- 
able at  all  if  the  words  were  only  spoken,  unless  there  were 
i^iecial  damage.  It  comes  to  this,  if  Mr.  Prince  and 
Captain  Antrim  had,  tbemselvesy  caused  the  matter  to  be 
printed,  an  action  might  be  maintained  against  them ;  but 
they  only  made  an  oral  statement  before  the  lord  mayor, 
and  that  is  not  actionable.  But  it  has  been  printed  by 
another,  and  he  aajs,  that  he  b  not  liaUe  to  an  action^ 
because  at  the  time  that  he  printed  it  he  dbclosed  in  the 
publication  itself  the  name  of  the  person  from  whom  he 
beard  it ;  but  if  the  a^ion  be  not  maintainable  against 
him,  die  party  of  whom  the  slander  has  been  published 
in  a  manner  which  the  law  conuders  injurious,  will 
have  no  remedy  against  any  person.  In  Maitland  v. 
Gctdney^  the  declaration  contained  a  charge  against  the 
defendants,  that  they  published  the  slander  with  the 

D  2  knowledge 


34  •  CASES  IN  TRINITY  TERM 

1824.       charged,  if  merely  spoken,  would  give  qo  cause  of  ac- 
^g^  tion  to  the  plaintiff;  and  it  may  be  qqeatiooable  whe* 

againsi       tlicT  any  action  could  be  maintainable  even  in  respect 

TaWARKS.  "^  .... 

of  that  part  which  charges  the  plaintiff  with  having  ob- 
tained the  money  of  the  emigrants,  under  false  pre- 
tences, for  unless  they  were  defrauded  of  the  money  in 
this  kingdom  it  would  not  be  a  case  within  the  statute 
pf  the  SO  G.  2.  c.  24.;  and  there  being  no  false  token, 
it  would  not  be  an  offence  at  common  law.   This,  there- 
fore, may  be  considered  as  a  case  where  either  wholly 
or  in  part  the  matter  charged  became  actionable^,  from 
the  circumstance  of  its  having  been  written  or  printed 
by  the  act  of  the  defendants,  and,  therefore,  if  the  plain- 
tiff cannot  maintain  this  action  agdinst  the  defendants 
he  has  no  remedy  whatever.     According  to  the  rule 
laid  down  in  Lord  Northampton's  case  the  party  is  ex- 
cused, because,  by  naming  the  person  from  whom  he 
heard  the  slander,  he  gives  the  party  slandered  an  ac- 
tion against  another;  but  here  the  defendants  gave  th^ 
plaintiff  no  action  against  any  other  person.     The  refi* 
son  of  the  rule  does  not  ^ply  to  the  present  case.  This 
being  a  cas^  therefore,  where  the  matter  published  by 
the  defendants  is  actionable,  and  no  action  can  be.  main- 
tained in  respect  of  a  part,  if  not  in  respect  of  the  whol^ 
against  any  other  person,  it  follows  that  it  must  (^ 
maintainable  against  the  defendants,  or  ptherwi^Q  the 
plaintiff  would  be  without  any  remedy. 

HoiROYD  J.  I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  judgment,  notwithstanding  the  verdict 
foqnd  for  the  defendant  on  "soxaie  of  the  issues,  &f 
that  finding  does  not  afford  any  answer  to  theactiop* 
The  qount  allies  that  the  dcsfendants,  muUdoudy  in<- 
21  tendiBg 
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tendb^  fo  injure   the  character  of  the  plainti£^  pub*       1824. 
listed  the  libel.    The  pleas  «tate»  that  that  libel  con*       

M'Geiook 

tains  a  true  account  of  some  proceedings  which  tQok  agaUut 
place  he&Mre  the  lord  mayor  elect  But  it  appears  by 
the  libel,  that  those  proceedings  were  not  in-  any  way 
QCHUiected  with  the  judicial  or  magisterial  character  of 
the  lofd  mayor  elect.  The  jury  have  found  by  their 
verdict  on  the  other  issMesi  that  the  facts  stated  in  the 
libel  were  untrue.  The  question  therrfore  is,  whether  a 
person  fidsely  and  maliciously  publishing  matter^  (for  after 
yerdict  it  must  be  taken  to  have  been  done  nialiciously») 
is  justified  in  ao  doing  because  it  is  a  correct  account  of 
what  was  said  by  odiers.  lamofopihionthatfiuchaplea 
is  no  answer  to  theaction.  It  gives  no  ground  of  action 
^^siostauy  other  person.  It  does  i>ot  state  who  heard  the 
dander  repeated.  It  therefore  gives  the  plaintiff  no  means 
of  establishing  by  evidence  his  right  of  action  agunst 
another.  Part  of  the  matter  alleged  would  not  be  action- 
able at  all  if  tbe  words  were  only  spoken,  unless  there  were 
spedal  damage*  It  comes  to  this,  if  Mr.  Prince  and 
Gaptam  Antrim  had,  themselves,  caused  the  matter  to  be 
printed,  an  action  might  be  maintained  against  them ;  but 
they  only  made  an  oral  statement  before  the  lord  mayor, 
and  that  is  not  actionable.  But  it  has  been  printed  by 
another,  and  he  aaysi  that  he  is  not  liaUe  to  an  action, 
because  at  tbe  time  that  he  printed  it  he  disclosed  in  the 
pttidication. itself  the  name  of  the  person  from  whom  he 
beard  it ;  but  if  the  a^ion  be  not  maintainable  agabst 
htm,  tjbe  party  of  whom  the  slander  has  been  published 
in  a  manner  which  the  law  conuders  injurious,  will 
have  no  remedy  against  any  person.  In  M^Mand  y. 
Goldnq^j  the  dedaratioB  contained  a  charge  against  the 
defendants,  that  they  published  the  slander  with  the 
D  2  knowledge 
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M'Grbcwe 

ngtAui 


knowledge  that  the  person  who  had  originally  uttered  it' 
was  satisfied  that  it  was  untrue*  The  defendants  justi* 
fied,  by  shewing  that  they  had  named  the  original 
author  at  the  time  when  they  published  the  slander ;  and 
Lord  EUehborough  said,  ^*  that  the  fitct  of  such  previous 
uttering  was  merely  used  by  the  defendants  as  a  pretence 
for  publishing  the  same  slander;  that  shews  malice  in 
the  defendants,  and  an  injury  to  the  plainu£&.^  The' 
opinion  of  that  learned  Judge  was,  that  an  action  would 
lie  against  a  person  who  maJicimisbf  repeated  slander, 
even  though  he  named  his  author  at  the  time.  Now,  in 
this  case  the  jury  by  their  verdict  found  that  the  de- 
fendants published  the  slander  maliciously ;  and,  there- 
fore, our  decision  in  this  case  accords  with  the  opinion 
of  Lord  Ettenborough,  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover  in  thi» 
action. 


LmxEDALE  J.  I  am  of  the  same  opinion.  I  think 
that  the  lord  mi^or  elect  had  no  legal  authority  to  in* 
quire  into  the  matter  brought  before  him  by  Captain 
Anirimi  that  he  was  not  then  exercising  his  office  of  a 
magistrate;  and  that  this  case  is  to  be  considered  in 
the  same  light  as  if  the  communication  had  been  made 
to  him  in  his  private  room.  It  isurniecessary,  there* 
fore,  to  decide  in  this  case,  whether  the  defendants 
would  have  been  justified  in  publishing  this  matter 
in  a  newspaper,  if  it  had  contained  a  correct  repott 
of  a  proceeding  whieh  had  taken  place  before  a  ma- 
gistrate acting  in  a  judicial  capacity.  But  the  question 
is,  whether  a  person  hearing  slanderous  matter  uttered 
in  private  company,  may  cause  that  matter  to  be  written, 
printed,  and  published,  provided  that  he,  at  the  same* 

time> 


IN  THE.  Fifth  Year  of  GEORGE  IV.  37 

fasDCi  state  the  name  of  the  person  from  whom  he  beard       1824. 
it    Now,  if  the  hiw  as  to  the  repetition  of  oral  slander     ,,  ^ 
were  to  be  propounded  for  the  first  time  to  day»  the        agama 
propriety  of  the  rule  laid  down  in  Lord  NorthampiofCs 
case  wi^t  perhi^  admit  of  some  doubt     It  b  suffi- 
cient, however,  to  say  that  this  case  does  not  Ml  within 
that  rule.      If  the  slanderous  matter  published  con- 
stitute a  civil  injury,  either  from  the  nature  of  the  matter 
charged,  or  from  the  manner  in  which  it  is  published, 
it  is  quite  dear  that  the  party  injured  must  have  an 
acti<Hi  against  some  person.     I^  therefore,  the  plaintiff 
in  dus  action  cannot  have  an  action  against  the  relator 
of  the  slander,  he  must  have  one  against  the  person  who 
suhseqoendy  printed  and  published  it     Now,  here  it  is 
endent,  that  in  respect  of  part  of  the  slanderous  matter 
charged,  no  action  would  lie  against  the  relator,  because 
the  woids  themselves  were  not  actionable.     As  to  the 
other  part,  it  may  be  doubtful  whether  any  action  could 
be  maintained.     It  being  clear,  however,  that  no  action 
would  lie  against  the  original  relator  as  to  part,  it  follows 
as  a  necessary  consequence,  that  as  to  that  part  it  must 
lie  against  the  party  who  printed  and  published  it,  for 
otherwise  the  par^  injured  will  be  without  any  remedy. 

Rule  absolute. 


1)  H 
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1824. 


^IJJ^^.        Dyer  and  Another  against  Pearson,  Price,  and 

Clay. 


A,  einploj«d  ^pno  VER  for  ten  bags  of  wool.  Plea,  not  giiUty.  At 
to'import  goods  the  trial  before  Abboti  C.  J.,  at  the  London  sittings 
cmm^.^'upon  aft^i*  last  MicAoelmos  term,  the  following  appeared  to  be 
Ihe  ^f  if,  *e  ^^  of  *e  case :  The  plaintiffs  resided  at  WooUon 
z^^l^t  "'^^  ^^^*  Gloucestershire.  The  defendants,  Pearson 
"h***  *^* •  *"*^  Pnc^,  were  warehouse-keepers,  and  the  defendant 
the  country,  the  CUtv  was  a  wooUen  draper,  and  all  the  defendants  resided 

invoice,  but  de- 

liTered  the  biU    in  London.   In  Naoember  1 82S,  the  plainti&  directed  one 

of  lading  to  a 

warehouM-  Smithy  who  also  resided  in  London^  to  import  for  them 
to^the^>odi  from  Germam/f  thhty  bags  of  wool.  Smith  ordered  the 
vweboiued.  ^^^^  ^^^^  ^'^^  StHtssen  and  Co.  merchants  in  that  country, 
boi^k^'s  ^^®  required,  that  before  the  bills  of  lading  should  be  de- 
books  they  wm  Uvered  to  Smith,  bills  drawn  by  them  for  the  amount  of  the 

detcnbed«sthe  ^  ^ 

property  of  i?.    wools  should  be  accepted  by  a  banker  in  London.    In 

BythebUlof  . 

lading  the         consoquence  of  this  the  plaintiffi  procured  Esdaile  and 

ffoods  were  to 

be  deiiTend  to  Co.,  bankers  in  London^  to  accept  bills  for  the  amount* 
Khipper  orchil  *  'I'he  thirty  bags  of  wool  arrived  in  December  1823^ 
JwJndowBd*'  accompanied  with  a  letter  of  advice,  covering  the  bill  of 
i?  Wi^^'a  '^""8  ^^  invoice.  Smith  transmitted  die  invoice  to 
had  no  autho-  the  plaintiffi.  By  the  bill  of  lading,  the  wool  was  made 
sell  the  gooda,    deliverable  to  order  or  assiims,  and  it  was  indorsed  by 

but  after  they  ^  ^ 

had  been  fcand-  Van  Smissen  and  Co.  in  blank.    Smith  delivered  it  to 

in  the  ware-  the  defendants,  Pearson  and  Price^  to  enable  them  to 
house-keeper*! 

books  nearly  five  months,  B.  sold  them :  Held,  in  an  action  of  trover  brought  by  J.  against 
the  purchasers,  that  upon  these  facto  the  jury  ought  to  have  been  directed  that  A.  was  en- 
titled to  recover,  inasmuch  as  B.  had  no  authority  to  sell,  or  at  least  that  it  ought  to  have 
been  submitted  as  a  question  of  fact  to  the  jury,  whether  A.  had  by  his  conduct  enabled  B. 
to  hold  himself  oat  to  the  world,  as  having  the  property  as  well  as  the  possession  of  the  goods; 

enter 
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enter  and  warehouse  the  wool.    Smith  had  no  authority       1824>. 

from  the  plaintifi  to  sell  the  wools,  but  he  procured 

the  defendants,  Pearson  and  Price,  to  advance  the  sums       cgaintt 

PSARSOK ' 

payable  for  the  duties,  and  afterwards  at  their  request, 
one  Spares  advanced  a  further  sum  of  200/.  on  the  se- 
curity of  the  wool.     The  wool  was  entered  in  the  books 
otPettrsim  and  Price  as  the  properly  of  Smithf  and  he 
transmitted  twenty  bags  to  the  plaintiff.     In  Mcn^  1828, 
Cky  purchased  the  ten  bags  in  question,  of  Smithy  for 
5792.     At  that  time  the  bill  of  lading  remained  in  the 
possession  of  Pearson  and  Price,  and  the  sum  due  to 
them  in  respect  of  the  duties  and  other  charges  amounted 
to  3281.  Us.  4d,  which,  with  the  sum  of  200/.  due  to 
Spares,  amounted  altogether  to  528/.  1  Is.  4fd. ;  and  that 
sum  Oc^f  by  order  of  Smith,  paid  to  Pearson  and  Price, 
and  the  remaining  8lL  he  paid  to  Smith.    In  Augtist, 
the  plaintiflb  claimed  the  ten  bags  of  wool  of  Pearson 
and  Price,  and  they^  after  notice  of  the  plaintiff's  daim, 
deliTered  the  same  to  the  defendant  Clay.    Before  the 
eomraencemoit  of  the  action,  the  plaintifi  tendered  to 
Pearson  and  Price  the  amount  of  the  charges  due  to 
diem,  and  demanded  the  wool  from  aH  the  defendants, 
whidi  they  refused  to  deliver.     Upon  these  &cts  the 
Lord  Chief  Justice  told  the  jury,  that  if  a  man  takes 
upon  himself  to  purchase  from  another  under  circum- 
stances which  ought  to  excite  his  suspicion,  and  to  have 
induced  him  to  distrust  the  authority  of  the  person  selling, 
such  a  purdiaser  cottld  not  hoM  the  property  if  it  after- 
wards turned  out  that  the  person  from  whom  he  bought 
had  no  authority  to  sell ;  and  he  left  it  to  the  jury  to- 
say,  whether  Ckuf  had  purchased  under  circumstances 
which  would  induce  a  reasonable,  prudent,  and  cautious 
man  to  believe  that  Smith,  of  whom  he  purchased,  had 
I)  4  authority 
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1824.  oatfaoriQr  to  sell.  -  If  they  thought  that  he  had  purchased 
"^^  under  such  circumstanoes^  they  were  to  find  for  the 
agnma  plaintiffi ;  if  otherwise,  for  the  defisndants.  A  yerdict 
having  been  found  the  defendants,  in  HOary  term  last 
the  present  Attorney-General  (then  Solicitor-General) 
obtained  a  rule  nisi  for  a  new  trial.  He  contended  that 
the  true  question  which  ought  to  have  been  submitted  to 
the  jury  was,  whether  the  purchaser  was  led  by  any  negli- 
gence on  the  part  of  the  plaintiffi  to  suppose  that  Smiih 
was  the  real  owner  of  the  goods ;  for  the  general  principle 
was,  that  an  agent  could  not  bind  his  principal  beyond  the 
scope  of  his  authority,  and  for  that  reason,  a  fiictor  having 
authority  to  sell,  could  not  bind  his  principal  by  a 
pledge.  Therefore,  the  true  question  in  this  case  was, 
whether  Smith  had  any  authori^,  express  or  implied,  to 
sell.  It  was  clear  that  he  had  no  express  authority 
and  then  the  only  question  was,  whether  the  Plaintiff 
had  left  the  property  in  the  possession  of  Smiihj  under 
circumstances  from  which  the  law  would  imply  that  he 
had  authouri^  to  sell.  Thus  in  Pickering  ▼•  Busk  (a), 
the  law  did  imply  such  authority.  There  the  purchaser 
of  hemp,  lying  at  whar&  in  London^  had,  at  the  time  of 
his  purchase^  the  hemp  transferred  in  the  wharfinger^s 
books  in  the  name  of  the  broker  who  eflbcted  the  pur^^ 
chase  for.  him,  and  whose  ordinary  business  was  to  buy 
and  sell  hemp :  and  this  was  held  to  give  the  broker  an 
implied  authority  to  sell  it  Here,  there  were  no  circum- 
stances from  which  such  an  authori^  could  be  implied ; 
the  original  invoice  was  in  the  hands  of  the  plaintiffi. 
There  was  no  evidence  that  Smiih  was  in  the  habit  of  buy- 
ing and  selling  wool,  and  all  the  circumstances  werecon- 

;         (a)  IS  Edit,  Z^. 

sisteni 
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twilhUiefiictofhis  bdng  a  mere  agent,  having  au-  18^ 
diflritjr  to  receive  and  transmit  the  goods  to  the  oonntry. 
An  andiori^  to  sdl,  was  not  to  be  implied, from  his  po^ 
session  of  the  bill  of  lading;  that  gave  him  no  titl^  for, 
by  it  the  goods  were  to  be  delivered  unto  the  order  of 
the.shipper  or  ,bis  assigns,  and  it  was  indorsed  in  blank 
by  the  shipper.  Besides,  it  was  necessary  that  the  bill 
of  ladiog  should  remain  in  his  possession j  for  the  pur- 
pose of -eoalding  him  to  get  possession  of  the  goods,,  and 
to  have  them  waiehpused. 

Scarlett.  andtF.  Pollock  now  shewed  cause.  It  may 
be  conceded,  as  a  general  proposition,  that  a  prindpal  is 
bound  by  his  agent  only  when  he  acts  within  the  scope 
of  his  authority,  but  the  case  o£  Pickering  v.  Busk  sjiews 
that  sodi  an  authori^  may  be  implied  from  circumstances. 
How  here^  there  are  circumstances  from  which  such  an 
inqilication  arises ;  for  the  plunti£&  suffered  Smith  to 
import  the  goods  in  hb  own  name,  and  to  appear  to  the 
wmrld  as  the  owner,  .from  .the  month.  o(  December  until 
^  UKviMh  of  Mi^f  for  during  th^tt  time  they  were  entered 
in  die  books  of  Pearson,  and  Price  as  then  property  of 
Smithf  and  the  bill  of  lading  remained  in  the  possession 
rfhim.or  his  agent;  and  although  \is  name  did  not 
appear  upon  the  &ce,  of  it,;  yet,  as  the  goods  were  to 
be  delivered  to  the  order  of  the  shipper  or  his  assigns , 
and  as  the  Indorsement  was  in  blank,  they  were  de^ 
livemble  to  Smifk,  who  was  the  bearer.  The  plaiqtifis, 
therefore,  enabiled  Smith  to  appear  to  the  world  a^  the 
cmner  of  the  wool,  and  that  being  jso,  they  w^e  bound 
by  th^  sale. 


The 
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1824;  The  AUmwy^Generalf  oontrt^  was  stopped  by  the 

Cottrt 


Dm 


Abbott  C.  J.  We  all  thiak  there  ought  to  be  a  new 
trial  hi  tins  case.  The  question  which  I  left  to  the  con- 
^dentiotr  of  the  juty  does  not  appear  to  me  to  have  em« 
braced  the  whole  case.  The  general  rule  of  the  law  of 
Efigland  is,  that  a  man  who  has  no  oathority  to  sell, 
cannot,  by  making  a  sal^  tramfbr  the  prc^er^  to  an* 
other.  There  is  one  exertion  tx>  Aat  role,  viz.  the 
case  of  sales  in  market  overt  This  was  not  a  sale 
itt  market  overt,  and  therefore  does  not  fall  within 
the  exception.  Now  this  bemg  the  rule  of  kw,  I 
ought  either  to  have  told  the  jniy,  that  even  if  there 
was  an  unsnspiciotts  purchase  by  the  drfendants,  yet 
as  Smah  bad  no  authority  to  seU,  they  ^uld  find 
their  verdict  for  the  plaintiffs;  or  1  should  have  left  it  to 
the  jury  to  say,  whether  the  {daintiffi  bad  by  fh^  own 
conduct  endbied  Smith  to  hold  lumself  forth  to  the  world 
as  having  not  the  possesston  only,'  but  the  property; 
ftw  if  the  real  owner  of  goods  suffer  another  to  have 
possession  of  his  property,  and  of  those  documents 
which  are  the  indicia  of  propertyf  then  perhaps  a  sale 
by  such  a  person  would  bind  the  true  owner.  That 
wottld  be  the  most  favoraUe  way  of  putting  the  case  for 
thedefendantr  and  that  question,  if  it  arises  upon  the 
evidence  oi^t  to  have  been  submitted  to  the  jury.  It 
19  unnecessary  to  consider  what  would  be  the  effect  of 
the  evidence  i^Km  that  question.  The' rule  for  a  new 
trial  must  be  made  abttduteb 

Rule  absofaite; 
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1824^. 

BuRwooD  against  Feltom.  ^SSmSl 

Assumpsit  for  work  and  laboot,  money  hftd  and  TbeMigoMof 

reed^e^  lOMej  piod^  &e.    Plea»  gekieral  issue.  Ai  La liabieto 
die  Imd  before  .MbM  C.  J.,  at  tfae  sittfa^  after  last  Mi*  undtftbcomL 
riodMo^  terin^  it  appeared  that  the  plaintiff  was  a  mes^  diratoii^bcr 
SBi^ier,  muler a  eomnHsricm  of  bankmpt^i  issned  against  J^^  **°*** 
one  t^urquhatson^  and  that  the  defendant  was  the  sole 
asGsgnee  imder  that  comttiission.    The  pbdntiff  claimed 
119L,  Mng  SSI.  for  fees  doe  to  the  plaintiff  as  messen- 
g»j  before  tfke  dioiee  of  theassigfneei  and  S87.  for  midhir 
foe^  which  had  accrued  due  subsequent  to  the  appoint- 
ment of  the  assignee.    The  latter  sum  the  defendant 
paid  into  ooort    A  letter  by  the  defendants  attorney  to 
Ae  attomej  of  the  pldntiff  was  givett  in  evidence,  and 
it  was  contended,  that  it  contained  au  express  promise 
to  pay  tile  sum  due  to  the  phdntiffi^  when  sufBcient 
firads  should  be  collected.    The  Court  were  ultimate^ 
of  o^Dimi  that  it  fid  not  amount  to  sutfh  a  promise.  As 
die  queatioo  turned  entirely  on  the  terms  of  the  letter, 
it  is  unneeessary  to  state  the  argument  or  decision  Upon 
it    Bet  it  was  forther  otjected^  firsts  that  the  assignee* 
of  a  basArupt  was  not  HaUe  to  the  messenger  for 
sBj  costs  incurred  before  the  choice  of  assignees ;  be- 
Gius^  by  d^e  5  (?.  %.  c.  80.  5. 25.,  the  petitioning  cre- 
ator is  lo  pay  i^  costs  and  expences  of  suing  forth 
sad  pioseciituig  a  com^iission  un^  the  ass^ees  are 
dboaeit;  lie  is^  therefore^  personaUy  bound  to  pay  the 
messenger.    The  Lord  Chief  Justice  reserved  the  point, 
and  a  verdict  was  takm  for  the  plaintiff  with  liberty  to 

die 
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1824.  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
BoBwooD  ^'  ^^^  purpose  haying  been  obtained  by  Marryat  in 
^^^       hwt  Hilary  term, 

Archbcid  now  shewed  cause,  and  contended,  that  as 
the. assignee  had  money  in  his  hands,  applicable  to  the 
payment  of  the  debt  due,  be  was  responsible  in  the  pre- 
sent action.  The  petitioning  creditor  was  liabl<e,  at  all 
events,  to  pay  die  messenger;  but  if  he  were  to  ab- 
scond, surely  the  messenger  might  recover,  against  the 
assignee  who  has  in  bis  hands  the  funds  qiplicable  to 
the  payment  of  die  debt.  Here,  too,  the  defendant^ 
after  his  appointment  as  assignee,  continued  to  employ 
the  phdnti£^  and  therefore  he  is  personally  liable  for  the 
work  done. .  Tarn  v.  Heys.  (a) 

.  Abbott  C.  J.  I  am  of  opbion  that  the  rule  for.  a 
nonsuit  ought  to  be  made  absolute.  By  the  stat  5  G.2. 
c.  SO.  5.  25.  it  is  enacted,  '<  that  the  credilDr  who  shall 
petition  for  and  obtain  anj^  commission  of  bankrupt^  shall 
be  and  is  hereby  obliged,  at  his  own  costs  and  expences, 
to  sue  forth  and  prosecute  the  same,  until  an  assignee 
shall  be  chosen  of  such  bankrupt's  e&cts,"  and  then 
the  commissioners  are  directed,  at  the  meeting  for  the 
choice  of  the  assignees,  to  ascertain  the  costs,  and  to 
order  the  assignees  to  pay  the  petiticming  creditor  such 
costs,  out  of  the  bankrupt's  estate.  It  is  clear,  there- 
fore, that  an  assignee  is  not  liable  by  law  to  the  messen- 
ger, in  respect  of  fees  due  to  him  antecedent, to. the 
choice  of  the  assignee.  But  the  petitioning  creditor^  is 
personally  liable  for  such  fees,  and  the  statute  poitits 

(o)  \  SUtrkUf^lS, 

out 
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out  tbe  mode  in  which  his  expences  are  to  be  paid.        18M* 
That  being  so,  we  are  of  opinion  that  the  defendant  is      ^  ^^ 
not  liable  to  pay  to  the  messenger  any  fees  due  to        agamti 
him  before  the  former  was  chosen  assignee;  and  there- - 
fore,  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

Rule  absolute. 


GoEGiEB  against  Mieville  and  Another.        jum  29df. 

'^PROYER  for  a  Prussian  bond.    Flea,  not  guilty.   At  Whm  « 

the  trial  before  Abboit  C.  J«,  at  the  Jjondtm  sittings  gava  boiidi» 
after  last  Michaelmas  term,  it  appeared^  that  the  bond  in  dand  hinndf 


question  had  been  deposited  by  the  plaintiff  in  the  tonbound^ 
hands  oFMessrs.  Jgassiz  and  Ca,  to  hold  for  the  benefit  ^!!t!7Jb!aMtor 
of  the  plaimiff,  and  receive  the  interest  upon  it.  Jgas-,  ^,£^^JS3jjf 
jst  and  Co.  beinir  in  want  of  money,  pledged  the  bond  <f  ^  boodi/ir 

»  *    *       "^  !&•  payment  of 

to  the  defendants.     By  the  bond,  the  King  of  Prussia,  f^  prindiMi 


decbred  himself  and  his  successors  bound  to  everv  person  a  oortun  i 

•  ncr:  Held, 

wio  should  for  the  time  being  be  the  holder  of  the  bond,  that  the  pio- 
for  the  payment  of  the  principal  and  interest,  in  the  SSumrats 
manner  there  pointed  out*    It  was  further  proved,  that  i^^^' 
bonds  of  this  description  were  sold  in  the  market,  and  g|[2^^|^  ^ 
passed  ftom  hand  to  hand  daily,  like  exchequer  bills,  at  ^^'JJ^^'^^. 
a  fariable  price,  accordinir  to  the  state  of  the  market  changa,  payable 

tobearer;and 

Upmi  these  fiicts  the  Lord  C.  J.  was  clearly  of  opinion,  that,  oome- 
tlitt  this  bond  might  be  pledged  to  any  person  who  did  ^t  la  ^om 
not  know  that  the  person  pledging  it  was  not  the  real  bondU»pbced 
owner,  and  he  directed  the  jury  to  find  a  verdict  for  the  p^jJ^ST^ght 
deftodants,  unless  they  thought  that  the  defendants  knew  ^1%^^, 

ing  it  to  a  pcr- 
•011  who  did  not  know  that  the  party  pledging  was  not  the  real  owner. 

that 
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XBQ^  ^  iimt  Messrs,  JgasHz  9nd  Qo*  weie  not  tixe  owners  o 

bond  at  the  tiioe  when  they  deposited  it  in  their  hands* 
The  ji;ry  having  found  a  verdict  for  the  defendants,  & 
rja)e  nisi  fi>r  a  new  trial  was  obtained  in  kist  Hilary  tenn^ 
and  now 

Scarlett^  Manyatj  Gum^^  and  F*  Pollock  shewed  caase, 
and  contended,  that  a  bond  of  this  description  bein^ 
payable  to  bearer,  and  the  subject  of  sale  like  exchequer 
bills,  the  property  in  it  passed  by  delivery,  and  therefore, 
like  bank  notes  or  bills  of  exchange  indorsed  in  blank, 
might  be  pledged  by  any  person  holding  it  in  character 
of  agent ;  and  they  cited  Miller  y.  Race  (a),  Orani  v« 
Vaughan  {b\  Peacock  v.  Bhodes  (it),  C6Uin$  v.  Martin  (if), 
Wookey  v.  Pole,  {e) 

The  JUomey^General  and  D.  F.  Jones^  contra.  This 
case  fidls  rather  within  Glyn  v.  Baker  {f\  in  which  it 
was  held,  that  the  property  in  an  India  bond  did  not 
pass  by  delivery.  The  principal  ground  upon  which 
bank  notes,  bills  of  exchange  indorsed  in  blank,  and 
exchequer  bills  have  been  held  to  pass  by  deliveiy,  is, 
that  such  instruments  constitute  a  part  of  the  circulat- 
ing medium  of  the  country,  which  would  be  materially 
impeded  if  they  could  be  followed.  Th^t  reason  does 
not  apply  to  a  security  of  a  foreign  state. 

Abbott  C.  J.  I  think  that  this  rule  must  be  dis- 
charged. This  instrument,  in  its  form,  is  an  acknow- 
ledgment by  the  King  of  Prussia^  that  the  sum  men- 

(a)  1  J9uffT.452.  (6)  ZBurr,  1516. 

(c)  Doug.  S93.  (iQ  1  Sou  i  Pui.  648. 

<e)  ^»fm.^A.U  (/)  \S£aa,B09. 

tioned 
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tioned  in  the  bond  is  due  to  eveiy  person  who  shall  for       1884. 
tbe  dme  being  be  the  holder  of  it ;  and  Ihe  principal 
sod  interest  is  payable  in  a  certain  mode,  and  .at  cer- 
tsin  periods  mentioned  in  the  bond.    It  isy.tharefi>re»  in 
its  nature  precisely  analogous  to  a  bank  note  payable 
to  bearer*  or  to  a  bill  of  exchange  indorsed  in  blank.. 
Being  an  iastramen^  tharefore»  of  the  same  description, 
it  must  be  subject  to  tbe  same  rule  of  kw,  tlwt  who- 
ever is  the  hcdd«r  of  it,  has  power  to  give  ude  to  any 
person  honesdy  acquiring  it    It  is  distinguishable^  from 
the  ease  of  Gfyn  ▼•  Bakery  because  there  it  did  not  i^ 
pear  that/mfia  bonds  were  negotiable,  and  no  other 
pnson  could  have  sued  on  them  but  the  obligee.   Here^ 
pn  the  oontrary,  the  bond  is  payable  to  the  bearer,  and 
it  was  proved  at  the  trial  that  bonds  of  this  descrqition 
woe  negotiated  like  exchequer  bills. 

Rule  dischaiged. 


The  Ejhq  against  The  Bishop  of  P£TKRBoaouoH« 

nPHIS  was  a  rule  eallmg  upmi  the  bishop  of  Peter^  Acuratacsn- 

bonatgh  to  shew  cause  why  a  wnt  of  probibitipn  beneStofa 
should  not  issue,  to  prohibit  him  from  {uroceediag  to  LoniUonfor^ 
issue  a  sequestration  upon  a  monition  issued  by  him  « td^^^gn- 
against  Cbarle$  WeihereU,  clerk,  on  behalf  of  S.&  Porii,  ^^*  2f^ 
derk.     Cause  was  shewn  againsit  the  rule  in  last  MkkaeU  ^^^^  ^^ 
nos  term  by  IMOedd^f  and  at  the  sittingis  after  jEosf^  ^^^^SLnt 
\em.\3fw  JMenon  and  C.E.Ijm,  and  the  rule  was  sup-  on bu benefice, 

enddlidMnrinff 

ported  by  Denman  and  Twiss*    The  &Gts  and  arguments  tbe  duties  Mne- 
aie  so  fully  stated  and  commented  on  in  the  judgment  lirout  of  thr 
diat  it  has  been  thought  expedient  to  omit  them  here.     ^|^^* 

The 


48  CASES  IN  TRINITY  TERM 

1 624.  The  judgment  of  the  Court  was  delivered  in  the  course 

liT^a     of  this  term  by 
<^2^  Abbott  Ci  J.    This  was  an  application  for  a  pro- 

J'mft-       bilntion  to  stay  the  proceedings  on  a  monition  issued  by 
the  bishop  to  the  Rev.  Mr.  WethereUj  the  rector  of  By^ 
Jield^  for  payment  of  his  curate's  salary.     The  case  has 
been  very  ekborately  argued  on  the  construction  of  the 
statute  57  G.  S.  c.  99.   The  fects  upon  which  the  question 
has  arisen  are  shortly  these :  Mr.  WethereU  being  gene- 
rally resident  on  his  benefice  and  discharging  his  duties^ 
but  desirous  of  having  some  assistance,  and  particularly 
with  reference  to  a  school  established  by  himself,  and 
with  a  view  to  occasional  absence,  engaged  Mr.  Po^rts 
to  become  his  curate  at  a  yearly  stipend,  of  100/.,  with 
power  to  either  party  to  put  an  end  to  the  contract  on 
three  months'  notice,  and  having  so  done^  applied  to  the 
bishop  oiPekrhorou^  to  license  Mr.  Path.    The  bishop 
approved  of  the  person  nominated,  but  thought  he  could 
not,  under  the  statute,  allow  a  less  salary  than  120/.  a 
year ;  and  he  communicated  this  to  Mr.  WethereU  who 
remonstrated  agdnst  the  salary,  and  insisted  that  the 
bishop  might  allow  less  than  120/.    A  licence,  however, 
issued  fixing  the  salary  at  120/.,  but  Mr.  WethereU  as- 
serts, that  Mr.  Paris  declared  to  him  that  he  should  not 
demand  more  than  100/.,  but  this  fact  does  not  appear 
to  have  been  communicated  to  the  bbhop ;  and  if  the 
salary  of  120/.  was   well  assigned,   an  agreement  to 
receive  less  would  be  void  by  the  statute.     Difierences 
arose  between  Mr.  WethereU  and  the  curate,  who  refused 
to  quit  the  curacy,  and  claimed  his  salary  at  the  rate  of 
120/.  a. year.    The  curate  then  applied  to  the  bishop, 
who,  at  his  instance,  issued  a  monition  for  payment  of 
the  curate's  salary,  but  without  specifying  the  amoqnt; 
Soon  after  this  Mr.  WethereU  received  from  the  church- 
9  warden. 
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wordeo,   a   copy  of  a  licence   similar  to  the  original        1834. 
lioeocey  bat  having  a  memorandum,  stating,  ^  that  '^the 
IM.  was  assigned  by  mbtake,  and  that  the  bishop,        agcAnn 
tberefiire,  thoaght  proper  to  reduce  it  to  100/^  the  sti-       Pmm- 
pend  assigned  on  the  nominaUon."     Mr.  Wetherell  then 
applied  to  this  Court  for  a  prohibition.     Hie  alteration 
of  the  salary  thus  made  comes  too  late  to  give  to  the 
case  the  character  of  a  curate  licensed  at  the  nomination 
and  request  of  an  incumbent,  with  an  assignment  of 
salary  by  the  incumbent's  consent.     And,  therefore,  the 
question  is,  whether  a  curate  can  have  the  benefit  of  a 
proceeding  by  monition  for  the  recovery  of  a  salary 
asmgned  by  a  bishop,  without  the  consent  of  the  in- 
cumbent the  incumbent  being  re^dent  on  his  benefice, 
and  disdiarging  the  duties  generally,  but  desirous  of  the 
assistance  of  a  curate. 

The  proceeding  by  monition  is  not  according  to  the 
general  course  of  the  Ecclesiastical  law  in  cases  of  a 
curate's  claim  to  his  salary,  and  can  be  resorted  to  only 
where  it  b  given  by  act  of  parliament;  and  it  has  been 
argued  against  the  prohibition,  and  in  support  of  the 
proceeding,  that  this  proceeding  is  given  generally  for 
the  recovery  of  the  curate's  salary,  by  the  5Sd  section 
of  the  Stat.  57  €r.  S.  c.  99.  By  this  section  it  is  enacted, 
"  that  it  shall  be  lawful  for  the  bishop,  and  he  is  thereby 
required,  subject  to  the  several  provisions  and  restrictions 
contained  in  the  act,  to  appoint  to  every  curate  such 
salary  as  is  allowed  and  specified  in  the  act ;  and  every 
licence  to  be  granted  to  a  stipendiary  cun^te  under  the 
act,  shall  contain  and  specify  the  amount  of  the  salary 
allowed  by  the  bishop  to  the  curate;  and  in  case  any 
difierenoe  shall  arise  between  any  rector,  &c.  and  his 
curate,  toxxdivagsuch  stipend  or  allowance,  or  the  pay- 
V0L.IIL  ^"^  E  mcnt 
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189i.       Aient  thereof,  or  of  the  arrears  thereof,  the  bishop, 

*~~       complaint  to  him  made,  may  and  shall  summarily  he 

H'dnsi       and  determine  the  same ;  and  in  case  of  wilful  neglect 
Th«  Bishop  of  _      _  ,       .         ,        i  n 

PsTMt-       or  refusal  to  pay  such  stipend,  salary,  or  allowance,  or 

lOKo  CH.  ^^  arrears  thereof,  he  is  empowered  to  proceed  by  se- 
questration or  monition."  We  think  this  section  relates 
only  to  licences  granted,  and  salaries  assigned  in  some 
way  in  conformity  to  the  act ;  and  we  are^  therefore^  to 
enquire,  whether  the  salary  in  question  has  been  so  as- 
signed. It  has  been  assigned  to  the  curate  of  a  resident 
incumbent,  and  to  an  amount  to  which  the  incumbent 
did  not  consent ;  and  this  proceeding  by  monition  caanoc 
be  within  the  act,  unless  in  every  case  of  a  resident  incum- 
bent desirous  of  the  assistance  of  a  licensed  curate,  the 
bishop  has  authority  to  assign  a  salary  of  greater  amount 
than  the  incumbent  is  willing  to  pay*  Upon  a  carefhi 
review  of  this  act,  and  of  the  several  statutes  that 
preceded  it,  we  are  of  opinion  that  the  bishop  has  not 
such  a  power.  The  authority  of  the  bishop  to  refuse  a 
licence,  if  he  considers  the  proposed  stipend  to  be  in- 
adequate, is  very  difierent  from  an  authori^  to  increase 
the  proposed  stipend  according  to  his  discretion,  limited 
only  by  reference  to  the  statutable  allowance  in  other 
cases.  In  the  argument  at  the  bar  reference  was  made 
to  the  preceding  statutes. 

The  first  statute  upon  this  subject  is  the  act  of  the 
12  Anne,  stat.2.  e.  12.  This  statute  gives  a  summary 
remedy  to  the  curate  for  bis  stipend,  but  it  is  evi- 
dendy  confined  to  a  curate  nominated  by  a  rector  or 
vicar  to  the  bishop,  to  serve  the  cure  in  the  absence 
of  the  rector  or  xicslt.  The  maximum  of  the  stipend 
to  .be  appointed  by  the  bishop  under  this  act  is  50/« 
a  yeaiv 

The 


IN  THK  Fifth  Year  of  GEORGE  IV.  51 

Tbe  next  statute  on  the  subject  is  the  act  of  the       1824* 

35Gf.5.  C.8S.     This  act  begms  by  reciting  at  length  ^ 

the  pEOTision  of  the  statute  of  Queai  AwUf  and  further       agmna 

Th«  Biihop  of 
redtmg,   that   in   many  places  the  provision  made  by       Prsb- 

that  statute  for  the  maintenance  of  the  curate  19  become 

insuffidttit;  and  it  then  proceeds  to  enacts  in  the  first 

section,  that  it  ^all  be  lawful  for  the  bishop  to  appoint 

sny  stipend  or  allowance  for  any  curate  theretofore  no* 

minated  or  employed,  or  thereaf^r  to  be  nominated  or 

employed,  not  exceeding  75L  a  year,  over  and  besides,  on 

livings  where  the  rector  or  vicar  does  not  personally  reside 

fcr  four  months  in  the  year  at  least,  the  use  of  the  house, 

or,  under  oatain  circumstances,  an  additional  stipend  of 

ISLia  Ilea  thereof!  The  words  of  this  section  are,  *^  any 

cmate;"  but,  nevertheless,  Connecting  the  enactment  with 

tbe  preamble^  and  with  the  subsequent  provision  as  to 

the  use  of  the  house,  this  enactment  appears  to  be 

coofioed  in  its  operation  to  the  curates  of  non-resident 

incumbents.     It  however  not  only  increases  the  stipend, 

bat  g^es  die  authority  in  the  case  of  a  curate  employed^ 

OS  wdl  as  of  a  curate  nominated  by  the  incumbent, 

whereas   tbe    statute  6(  Queen  Arrne  mentions  only 

curates  nominated.  The  only  other  section  of  the  statute 

on  this  sutgect  is  the  sixth,  which,  after  reciting  it  to  b^ 

expedient  that  the  authority  of  ordinaries  to  license 

curates  and  to  remove  licensed  curates,  ^ould  be  further 

esphned,  enlarged,  and  confirmed,  enacts,  that  it  shall 

be  lawfiil  for  the  ordmary  to  licoise  any  curate  who  is 

or  shall  be  actually  employed  by  an  incumbent,  although 

no  ex{nress  nomination  of  such  curate  be  made  to  the 

ordhiary  by  the  incumbent,  and  that  the  ordinary  may 

tamDiarHy  revoke  any  licence  granted  to  any  curate, 

sod  remove  him,  on  reasonable  cause,  subject  to  appeal, 

E  2  as 
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18M«       as  well  in  the  case  of  a  licence  to  a  curate  not  ncnni- 

^         nated,  as  in  the  revocation  of  a  licence  granted  to  a 

^sa»u<       curate.     Constniinir    this  section  of  the  statute,  with 
The  Biibop  fA 

PcTKR.       reference  to  the  first  section,  which  (as  before  observed) 

has  introduced  the  word  '<  employed/'  it  appears  thiit 
this  section  also  respects  only  the  curates  of  non-reskfent 
incnmbents ;  and  even  if  it  extends  to  others,  it  contains 
nothing  as  to  the  allowance  of  stipend..     The  next 
statute  is  the  53  G.  S.  c.  149.     This  b^ins  by  a  recital 
of  the  titles,  but  not  the  enactments  of  the  two  preced- 
ing statutes,  a  recital  of  one  of  the  canons  of  1603, 
(which  contains  nothing  as  to  the  assignment  of  stipend 
to  a  curate,)  and  of  the  insufficiency  of  the  provisions  of 
those  statutes  and  canon,  and  of  the  laws  in  force  re- 
specting curates,  and  of  the  necessity  of  makhig  a  more 
efiectual  provision  to  secure  a  competent  maintenance 
to  curates,  in  order  to  ensui*e  the  due  perfbrmance  oS 
the  service  of  the  church,  in  parishes  where  incumbents 
do  not  reside.     It  then  enacts,  that  an  incumbent  not 
duly  residing  (unless  he  shall  do  the  duty  of  the  church, 
having  an  exemption  firom  or  licence  for  non-residence) 
and  who  shall,  for  six  months  after  the  passing  of  the 
act,  or  after  his  appointment,  or  after  the  death  or  re- 
moval of  a  former  curate,  neglect  to  nominate  a  curate, 
to  be  licensed  by  the  bishop  to  serve  his  church,  or  who 
shall,  for  three  months  after  the  death  or  resigbation  of 
any  curate  who  has  served  his  church,  neglect  to  notify 
the  death  or  resignation  to  the  bishop,  shall  forfeit  all 
benefit  of  dispensation  or  exemption  fi-om  residence,  or 
licence  for  non-residence ;  and  in  every  case  in  which 
no  curate  shall  be  nominated  to  the  bishop,  for  the  pur- 
pose of  being  licensed  within  such  period  as  a&cesaid, 
the  bishop  may  appoint  and  license  a  proper  curate, 

with 
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with  sQch  salary  as  is  by  this  act  allowed  and  directed,        1824. 

to  serve  the  church  of  the  place  in  respect  of  which  xhTKiLa 
sadk  n^lect  or  default  shall  have  occurred.    This  first       "^^  ^ 
section,  therefore^  phdnly  relates  only  to  curates  licensed       F»br- 

BOAOUflfl* 

for  Botwresident  incumbents.    The  second  section  of 
this  act,  from  which  the  5Sd  section  of  the  57  G.  S.  c.  99. 
b  admitted  to  have  been  taken,  enacts,  that  it  shall  be 
lawful  for  the  bbhop,  subject  to  the  several  provisions 
thereinafter  contained,   to  appoint  to  every  curate  so 
Ucensedt  such  sufficient  salary  as  is  allowed  and  specified 
in  thb  act,  and  that  the  licence  to  be  granted  as  afore- 
said shall  specify  the  amount  of  the  salary  allowed; 
and  it  then  proceeds  to  give  the  summary  remedy  in 
cases  of  di£ference  between  the  curate  and  incumbent, 
and  for  the  recovery  of  arrears  of  the  stipend.     This 
section  b  an  addition  to  the  first,  and  plainly  refers  to 
it  by  the  words  **  so  licensed,"  and  therefore  cannot  be 
applied  to  any  cases  except  those  mentioned  in  the  first 
sectioD,  unless  by  some  subsequent  part  of  the  act  it 
shall  clearly  appear  to  be  extended  to  such  cases.     The 
third,  fourth,   and  fifth  sections  certainty  contain  no 
such  extension,  for  they  relate  to  the  parsonage-house 
and  its  enjoyment  by  the  curate.     The  sixth  section  re^ 
lates  only  to  the  registering  of  the  grant  and  revocation 
of  licences  under  the  act.     The  seventh  section  gives  a 
scale  of  salary,  according  to  the  population  of  the  parish, 
but  never  exceeding  the^  value  of  the  living,  nor  I  SOL 
to  be  appointed  to  a  curate  licensed  to  serve  the  ben^e 
of  an  incumbent  appointed  after  the  passing  of  the  act, 
who  shall  not  duly  reside,  (unless,  &c.  in  the  very  words 
of  the  first  section,)  in  the  absence  of  such  non-resident 
incumbents.      According  to  the  scale  thus  given,  the 
salary  may,  in  many  cases,  amount  to  the  whole  value 

E  3  of 
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1824.  of  the  benefice;  and  therefore  the  eighth  section  enacts 
"""^  that  in  such  cases  the  salary  shall  be  sulgect  to  the  legal 
agamti       charoes  on  the  benefice.    The  ninth  section  relates  to 

Stm  Bishop  of  ,       ■  . 

Pktxs-  the  case  of  an  incumbent  of  one  parish  serving  the  cure 
aDBouotf.  ^  ^^^  ^^  ^^^  adjoining  parishes,  and  in  those  cases  the 
salary  is  regulated  by  a  diminution  firom  the  salary 
which,  in  the  several  eases  before  mentioned,  the  bbhop 
is  required  to  appoint ;  the  cases  before  mentioned  are 
those  of  non-resident  incumbents  only,  and  this  section 
can  only  spply  to  cases  of  that  description.    . 

The  tenth  section  introduces,  for  the  first  time,  the 
case  of  an  incumbent  who  may  be  resident,  but  this; 
is  done  incidentally  rather  than  directiy ;  for  it  provides 
and  enacts,  that  in  case  it  shall  be  made  appear  to  the 
aatisiaction  of  the  bishop  that  the  incumbent  of  a  bebe- 
fice  is  or  has  become  non-resident,  or  ineapaUe  of  fer^ 
foarming  the  duties  thereof,  from  age,  sickness,  or  other 
unavoidable  cause,  and  that  from  those  or  other  special 
circumstances  great  hardship  would  arise  if  the  fiill 
amount  of  the  salary  specified  in  the  act  should  be 
allowed  to  the  curate,  the  bishop  may  assign  to  the 
curate  a  salary  less  than  such  full  amount  This  pro- 
vision is  very  suitable  to  the  case  of  non-resident  incum- 
bents, for  whose  curates  the  act  had  previously  fixed 
the  amount  of  salary,  leaving  nothing  to  tiie  discretion 
of  the  bishop ;  but  it  is  wholly  unnecessary  and  inope- 
rative in  the  case  of  residept  incumbents  disabled  from 
the  performance  of  their  duties,  because  as  to  dieir 
curates  no  amount  of  salary  bad  been  previously  speci- 
fied in  the  act.  And  it  is  obvious  that  the  incapacity 
of  performing  the  duties  must  have  been  introduced  into 
this  section  by  way  of  caution,  and  without  that  strict 

attention 
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attenlkm  to  the  other  parts  of  the  act,  by  which  it  would        1824. 
Ittve  beea  fomid  to  be  unnecessary.  ^ 

Hie  derenth  section  contains  a  farther  provision  in       '^Cf^^   ^ 
icKef  of  die  incumbent  of  a  benefice,  of  which  the  whole       Pktib^ 
profit  diall  be  allowed  to  the  curate,  which  manifesdy 
rdates  to  the  scale  given  by  the  seventh  section,  and 
ooDseqaently  to  the  curate  of  a  non-resident  incumbent 

The  twdtti  section  also  clearly  relates  to  the  scale 
given  by  the  seventh  section,  and  the  occupation  of  the 
parsonage-house  under  the  first  section ;  and  so  jgiIso  to 
the  case  of  a  non-resident  incumbent 

The  thirteenth  section,  in  the  case  of  benefices  ex- 
ceeding 40O/.  a  year,  authorizes  the  assignment  of  a 
salaiy  to  a  curate,  being  resident  in  the  parish,  greater 
than  is  allowed  by  the  seventh  section,  and  must,  there<> 
fate,  be  oonstmed  with  rderence  to  the  seventh  section^ 
and  be  applied  to  such  curates  only  as  are  therein 
mentioned. 

The  fourteenth  section,  upon  which  much  stress  was 
laid  in  the  argument  at  the  bar,  is  a  restraining  and  not 
an  enabling  clause.  It  enacts,  tliat  nothing  in  the  act 
contained  shall  authorise  a  bishop  to  assign  to  a  curate 
a  greater  stipend  than  is  allowed  by  the  statutes  in 
force  before  the  passing  of  this  act,  unless  with  the  con«- 
sent  of  the  incumbent  in  three  several  instances;  first, 
to  the  curate  of  an  incumbent  holding  his  benefice  be- 
fore the  passing  of  the  act,  and  on  which  he  shall  be 
non«resident  by  licence  or  exemption;  secondly,  to  the 
canite  of  any  incumbent  who  shall  nltily  reside  on  fats  . 
heiiefice;  diirdly,  to  the  curate  of  an  incumbent  of  a 
boiefice  who  shall  himself  do  the  duty  of  the  same, 
having  a  legal  exemption  from  residence,  or  a  licence  to 
reside  out  of  his  benefice,  or  out  of  the  parsonage  house. 

}  £  4*  A  clause 
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18S4»       A  claitte  so  framed  cannot,  aooonding  to  any  rule  of 

Hub  Kim     coQfltriiGtioD,  be  deemed  to  give  any  power  to  a  bbhop  | 

tsm^Isw^     neidier  can  any  infiunence  be  reasonably  drawn  from  it, 

Pniui-      that  a  biahop  possessed  any  antecedent  mithorily  to  fix: 

the  salary,  of  the  curate  of  a  resident  incundMnt,  beoanse 

in  the  two  other  instances  mentioned  in  this  sectaon  thia 

steftute  had  given  no  power  to  the  bishop  whidi  lie  did 

not  possess  before  this  act  waa  passed,  as  will  appear  by 

a  reference  to  the  seventh  and  first  sections  of  this  net. 

And  this  clause  also  seems  to  have  been  introduced 

only  by  way  of  caution,  and  like  many  other  clauses  of 

the  same  character,  is  introduced  where  caution  was 

not  required. 

The  seventeenth  section  provides  for  the  ealary  of  the 
curate  of  an  incumbentt  having  two  or  more  benefices^ 
and  residing  part  of  the  year  on  one^  and  part  on  anr 
other,. and  employing  a  curate  from. time  to  tipic^  upon 
such  of  the  same  from  which  he  shall  be  absent  during 
his  residence  on  the  other ;  which  is,  in  effect,  a  provi* 
sion  for  the  curate  of  a  non-resident  incumbent. 

The  eighteenth  section  relates  to  the  particulars  to 
be  stated  by  on  incumbent  applying  for  a  licence  for 
non-residence,  and  requires  him  to  state  the  salary  he 
proposes. to  give  to  his  curate;  and  the  nineteenth  re- 
quires the  same  particulars  to  be  stated,  on  an  appli- 
cation  for  a  curate  by  an  incumbent  exempt  from  rer 
sidence. 

Upon  this  view  of  these  statutes  it  is  plain  that  they 
do  not  authorise  the  bishop  to  .fix  the  salary  of  a  curate 
of  a  resident  incumbent^  without  the  consent  of  such 
incumbent. 

These  statutes  were  all  repealed  by  the  57  G^  8.  c.  99. 
for  the  purpose  of  explaining  some  of  their  provisions, 

and 
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and  of  adding  others,:  and  they  are  now  to  be  referred        1824. 
l<i^  not  as  law,  but  for  the  purpose  onlj  of  explauattoii  ^   . 

sad  censtmctibn  of  the  lasthmenitioDed  act    This  act       againu 

Tbe  Bfsbop  of 

oabraees  se^wpal  ptfier  sabjeets  as  wdlas  the  Iteenstng       Pxtmb- 


and  assignmait  of  their  salaries  ;^  and  upon 
aa  attentive  penuai  it  appeals  that  almost  every  clause 
Qihthis«idqect  is  tdcenfixna  some  clause  in  one  of  the 
fimner  acts,  with  some  vanatiensand  improvements,  bat 
witbootany  dtoemtion  important  to  the  present  question. 
The  only  etaose  on  this  sutgeet  entirely  new  is  the 
fiftieth  sectiod,  which  empowers  the  bishop  to  appoint 
a  curate,  with'  such  stipend  as  is  therein  mentioned, 
when  it  shall  be  made  appear  to  him  that  by  reason  of 
the  nmnber  of  churches  ^  or  chapek  belonging  to  any 
beaefio^  or  their  distance  from  each  other,  or  the  dis- 
tance cf  die  incumbent^s  residence  from  any  of  themj' 
or  ther.nq^igence  of  the  incumbent,'  the  ecclesiastical 
duties  of  the  benefice  are  ihadeqaately  performed.    The 
case  .How  b^re  the  court  is  not  of  this  description. 
And  having  detsSled  and  commented  so  minutely  on  the 
daoses  in  the  former  acts,  it  is  wholly  unnecessary  to 
refer  pardcularly  to  the  corriesponding  clauses  in  the 
wsw  act.    It  is  sufficient  to  say,'  that  we  find  nothing  in 
.the  new  act  that  can  authorise  the  court  to  consider  the 
case-now  before  us  as  falling  within  the  scope  of  the  fifty- 
third  section.     It  is  no  part  of  our  duty  to  pronounce 
an  opinion  upon  the  expediency  of  giving  to  the  ordi- 
xiaiy  a  direct  authority  to  appoint  a  salary  to  the  cu- 
rate-of  a  resident  incumbent.     We  learn  from  these 
acts  that  the  legislature  has  thou^t  it  expedient  to  give 
to  the  ordinary  a  power  of  fixing  a  curate's  stipend  in 
ceitmn  cases^  and  within  certain  restrictions.     If  the 
power  IS  not  given  in  other  cases,  we  ought  to  infer  that 

the 


M  CASES  IK  TRINITY  TERM 

1824.       the  legislature  has  not  hitherto  thought  it  espedieat  to 

i^rKTms     f^^^  ^®  power:  whether  from  an  apprehension  that  re- 

TtJ'^h     tit  ^'^'^^^  incumbents  might  be' thereby  detened  from  tak- 

Fnsii-       ing  an  aasktant  to  the  performance  of  their  duties^  or 

J|OIU>V0H« 

for  what  other  cause,  it  is  not  onr  business  to  inquire. 
Oar  judgment  on  the  present  case  is  given  with  refer- 
ence to  its  own  peculiar  circumstances,  viz.  the  assigii^ 
ment  of  a  salary  to  the  curate  of  a  resident  incumbent^ 
greater  in  amount  than  die  incumbent  had  proposed  or 
ccmsented  to.    Our  jodgmentf  therrfore,  is  not  a  deci- 
abn  upon  the  general  question  as  to  the  effisct  of  a 
salary  assigned  to  a  curate  of  a  resident  incumbent  in 
conformity  to  his  pwn  proposal,  nor  upon  the  authority 
of  the  Inshop  to  entertain,  in  any  case,  a  suit  for  a  cu- 
rate's salary  in  a  formal  manner,  according  to  the  course 
and  usage  of  the  ecclesiastical  law ;  but  I  cannot  abstain 
from  remarking,  that  the  power  to  proceed  by  monition 
in  any  case  r^parding  the  sdpend  of  the  curate  of  a  re- 
sident incumbent  is  so  questionable,  that  it  may  be  a  fit 
subject  for  the  consideration  of  the  legislature*    One  of 
the  objects  of  these  statutes  iq)pears  to  be  the  mainte- 
nance and  protection  of  curates.     We  cannot  doubt 
that  the  reverend  prelate  against  whom  this  application 
was  made  thought  that  he  was  acting  in  pursuance  6[ 
this  object,   and  discharging  a  duty  according  to  the 
provisions  of  the  statute ;   but  we  think  he  has  been 
mistaken  in  the  iq)plication  of  the  statute  to  this  parti- 
cular case,  and  are,  therefore,  of  opinion  that  the  rule  for 
a  prohibition  must  be  made  absolute. 

Rule  absolutes 
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The  King  against  The  Inhabitants  of  Newa^Kt 
upon-Trent. 

T  TPON  appeal  against  im  order  of  two  justices  for  th^  A  penper,  seu 
removal  of  W.  Hales,  his  wife  and  child,  from  the  nsh  ofiv.  a, 
parish  o{ Nemark'tgpon/'TrerU,  in  the  county  of  NoUing^  c^iv^^t^A^, 
ham,  to  the  township  of  Norih  CoUingham,  in  the  same  i[^^<J2!dir^ 
county,  the  sessions  discharged  the  order  of  removal,  ^^^^^  ^ 
sntgect  to  the  opinion  of  this  G)urt  on  the  following  bou^appren. 

case :  cfaurchwardens 

•nd  overseers 

The  pauper,  W.  Hates,  apoor  boy,  of  and  then  l^;aUy  of  that  pmjsh 
settled  in  the  parish  of  North  ColKngham,  in  the  county  of  another  parish, 
Notthigham,  was  on  the  18th  day  of  Jim^  1817,  pursuant  dtuatein^^ 
to  an  order  of  two  justices  of  that  county,  bound  apprentic^e  bS^a^^Sngjua- 
by  the  churchwardens  and  overseers  of  the  poor  of  the  sud  ^„2vo  'uriL 
parish  to  Edward  Sutton,  of  the  parish  of  Newark^t^on-  l^'^J^***^' 
Trent,  in  the  borough  of  Newark'4q)on'Trent,  in  the  wai  allowed  by 

the  two  oounty 
county  of  Nottingham,  by  indenture,  for  a  term  therein  juadce^i  but  no 


mentioned.     A  premium  of  10/.  was  given  with  the  ap^  given  to  the 
prentice  to  the  master  by  the  said  churchwardens  and  poor  of  Ae 
overseers,  although  only  5h  was  set  forth  in  the  inden-  bSouXrfthe 
ture  as  the  sum  paid.    The  two  justices  who  signed  the  ^S*««di*^  - 
aforesaid  order  afterwards  signed  and  sealed  their  allow-  ^^^^»  °^ 

°  did  Aey  or  any 

ance  of  the  indenture  of  apprenticeship  before  the  same  of  them  attend 

before  the 

was  executed  by  any  of  the  other  parties  thereto.  The  county  justices 
parishes  of  North  CoBingham^  and  Newark'tipon^Trent  Uie  indentura, 
are  distant  firom  each  other  about  six  miles,  and  in  the  noUce :  Held, 
same  county.     No  notice  whatever  was  given  to  the  over-  tices.*!?*!"*" 

C.  J.  disien- 
tientc,  that  by  56  G.  5,  c.  519.  the  indenture  was  void  for  want  of  such  notice,  and  that  the 
peupcr  did  not  gain  any  settlement  by  tcrving  under  it. 

seen 
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1824.  seers  qf  the  poor  of  the  parish  ot  Newark-upcn-'Troit^  or 
to  any  of  them,  of  the  intention  to  bind  out  such  ap- 
•  amtut  prentice,*  nor^  did  they  or  atty  of  fhem  attend  before  the 
anto  of  justices  who  signed  the  order  and  allowed  the  indenture, 
TuMT,  nor  was  any  such  notice  alleged  or  attempted  to  be 
proved  to  have  been  given,  but  the  said  justices  allowed 
the  said  indenture  without  any  such  prbof  of  service  or 
admission  of  notice.  Nesoark  is  a  borough  situate  in  the 
county  of  Nottingham^  having  justices  who  have  exclu- 
sive jurisdiction  therein.  The  paupisr  resided  under  this 
indenture  in  Neoxirk-^upon'Trent  more  than  forty  days. 
This  case  was  argued  in  last  term  by  Chitiy  in  support 
of  the  order  of  sessions,  and  Scarlett  and  Balgw/  conti^a. 
The  arguments  are  so  fully  commented  on  by  the  learned 
judges,  that  it  is  unnecessary  to  state  tliem  here.  There 
being  a  difference  of  opinion  on  the  bench,  the  Court 
now  delivered  their  judgments  seriatim. 

LiTTLEDALE  J.  I  am  of  opiuiou  the  indenture  cf 
apprenticeship  is  invalid,  because  no  notice  was  given  to 
the  overseers  of  Newark-^tqHffi^TVentj  and  that  no  settle- 
ment was  gained  under  it*.  The  question  depends  en- 
tirely on  the  construction  of  the  statute  56  G.  S.  c.  159., 
which  recites  that  inconveniences  had  been  felt  from 
binding  poor  children  apprendces  to  improper  persons, 
and  to  persons  residing  at  a  distance  froni  the  parishes 
to  which  such  children  belong. 

Sect  1.  directs,  that  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor  of  any  parish, 
&c.,  such  child  shall  be  carried  before  two  justices,  of 
the  county,  &c.  in  which  such  parish  shall  be  situate, 
who  shall  enquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  person  proposed;  and  such  jus- 
tices shall  particularly  enquire  whether  the  pei*son  pro- 
posed 
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posed  reside  or  carry  on  bis  business  within  a  reasonable       IS24« 
distance  from  the  place*  &c,  to  which  such  child  shall       '    ~ 

*  '  The  KiMO 

bdoQg,  or  whether  circumstances  make  it  advisable  that       againtt- 

The  Infaafail- 

tht  child  shall  be  bound  at  a  greater  distance.  The  ants  of 
justices  are  directed  to  examine  the  father  and  mother,  Takxt. 
and  inquire  into  the  circumstances  of  the  person  pro- 
posed as  the.  master,  and  if  the  justices  upon  such  ex- 
amination and  enquiry  think  it  right  the  child  should  be 
bound,  they  shall  make  an  order  that  the  overseer  shall 
be  at  liber^  to  bind  the  child  apprentice,  the  order  to 
beddivered  to  the  overseer  as  the  warrant  for  binding 
the  child,  and  the  indenture  shall  refer  to  the  order,  and 
the  justices  shall  sign  their  allowance  of  the  indenture 
before  it  is  executed  by  any  of  the  paities.  Provided 
that  no  such  child  shall  be  bound  to  any  person  residing 
or  having  an  establishment  in  trade  in  which  the  child 
shall  be  employed  out  of  the  county  at  a  greater  distance 
than  forty  miles  from  the  place  to  which  the  child  shall 
belong,  unless  it  belong  to  a  parish  above  forty  miles 
from  London. 

Sect.  2.  enacts,  that  in  all  cases  where  the  residence 
or  establishment  of  business  of  the  person  to  whom 
any  child  shall  be  bound  shall  be  within  a  different 
county  or  jurisdiction  of  the  peace  from  that  within  which 
the  place  by  the  officers  whereof  such  child  shall  be 
bound  shall  be  situate;  and  in  all  other  cases  where  the 
justices  of  the  peace  for  the  district  or  place  within 
which  the  place  by  the  officers  whereof  such  child  shall 
be  bound  shall  be  situated,  and  who  shall  sign  the 
allowance  of  the  indenture  by  which  such  Qhild  shall 
be  bound,  shall  not  have  jurisdiction,  every  indenture 
by  which  such  child  shall  be  bound  shall  be  allowed, 
as  well  by  two  justices  of  the  peace  for  the  county  or 

district 
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1894«  district  within  which  the  place  by  the  officers  of  whid» 

j^  j^^^  such  child  shall  be  bound  shall  be  situated,  as  by  twa 

--?^*V .  justices  of  the  peace  for  the  county  or  district  within 

ants  of  which  the  place  shall  be  situated  wherein  such  child  shall 

NtWARIE-UrOJC* 

TftXNT.       be  intended  to  serve. 

Plt>vided  always,  that  no  indenture  shall  be  allowed 
by  any  justice  of  the  peace  for  the  county  into  which 
such  child  shall  be  bound,  who  shall  be  engaged  in  the 
same  business,  employmentt  or  mannfiicture  in  which 
the  person  to  whom  such  child  shall  be  bound  is  »i* 
gaged*  And  notice  shall  be  given  to  the  overseers  of 
die  poor  of  the  parish  or  place  in  which  such  child  shall 
be  intended  to  serve  an  apprenticeship^  before  any  justice 
of  the  peace  for  the  county  or  district  within  which  such 
parish  or  place  shall  be  shall  allow  such  indenture,  and 
such  notice  shall  be  proved  before  such  justice  shall  sign 
sueh  indenture,  unless  one  of  such  overseers  shall  attend 
such  justice  and  admit  such  notice. 

Sect.  S.  Provided  that  the  allowance  of  two  justices  of 
the  peace  for  the  county  within  which  the  place  in  which 
'  such  child  shall  be  intended  to  serve  an  apprenticeship 
shall  be  situated  shall  be  valid  and  effectual,  although 
such  place  may  be  situate  within  a  town  or  liberty 
within  which  any  other  justices  of  the  peace  may  in 
other  respects  have  an  exclusive  jurisdiction.  Sect.  5. 
No  setdement  shall  be  gained  by  any  child  who  shall  be 
bound  by  the  officers  of  any  parish,  &c  by  reason  of 
such  apprenticeship,  unless  sudi  order  shall  be  made, 
and  such  allowance  of  such  indenture  of  apprenticeship 
sliall  be  signed  as  hereinbefore  directed. 

In  the*  present  case  I  think  it  is  not  necessary  to  con* 
i^ider  whether  notice  rousts  in  all  cases,  be  given  to  the 
overseers  of  the  parish  into  which  the  child  is  to  be 

9  bound 
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bouii^  viielher  siidi  parish  be  in  the  county  to  whioh       1894. 
the  cfaild  shall  belong»  or  in  the  district  into  which  it  is     i^Tkm 
to  be  bomuL  or  whether  the  necessity  of  the  notice  to    ^^f^. . 

^^  ^  The  Inhabit- 

tiie  overseerB  is  to  be  confined  to  the  case^  where  the        ants  of 

NsW A  RK  •UIOIN 

child  is  to  be  bound  into  a  different  jurisdiction  irom       Tremt. 
that  to  which  it  belonged.    There  seems  to.  be  one  rea- 
son why  notice  should  not  be  necessary  in  the  same 
coim^,  becanse  the  justices  have  more  power  and  better 
means  of  information  as  to  the  points  to  which  they  are 
to  direct  thdr  inquiries  before  binding  an  apprenUce, 
and,  dierefore,  there  is  not  the  same  necessity  for  notice 
to  the  overseers  that  there  is  in  a  foreign  county^  in 
which  ihe  justices  are  less  acquainted,  where  they  have 
not  the  same  communication  with  the  overseers,  nor  the 
same  aieans  o£  inquiry  that  they  have  in  their  own 
county;  and,  thereforci  it  may  appear  reasonid>Ie  that 
notice  shoold  be  given  to  the  overseers  of  a  parish  in  a 
foreign  connQr  into  which  the  child  shall  be  bound,  so  that 
between  the  justices  of  the  county  where  the  binding  par 
rish  is,  and  the  overseers  of  the  parish  into  which  the 
duld  is  to  be  bound,  a  foil  investigation  may  be  made  as 
to  those  points  on  which  the  statute  directs  inquiries  to  be 
made.  Another  reason  may  be  given  why  notice  should 
not  be  required,  viz.  that  the  second  section  of  the  act 
m  which  this  enactment  is  contamed  begins  with  mak- 
ing provisicms  in  cases  where  the  binding  is  to  be  into  a 
<fi£brent  county,  and  that,  therefore,  all  the  provisions 
in  that  section  ought  to  be  so  confined;  this  last  reason, 
hovever,  does  not  appear  sufficient,  because  the  divi« 
noD  of  an  act  of  parliament  into  sections  is  a  mere  arbi« 
traiy  thing,  forming  no  part  of  the  act,  and  oi^t  not 
to  fumisb  any  rule  for  interpreting  any  clause.    The 
^iy  proper  way  to  int^pret  any  sentence  is  to  look 

at 
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18^4a       At  the  language  of  the  sentence  itself  and  the  connectioa 

j!rZr       it' has  with  the  other  enactments,  without  any  reference 
Tbi  KfMO 

ogahui       to  a  division  into  sections.     Much  may  be  said  on  both 
The  Inhabit- 

anu  of       sides  of  the  question  arising  out  of  the  way  in  which  the 

TftKNT.  diflerent  sections  are  worded.  There  is  nothing  about 
notice  in  the  first  section,  it  only  comes  in  the  second 
section.  Many  comments  may  be  made  on  the  phrase- 
ology of  that  clause,  as  with  reference  to  difierent  parts 
of  the  same  clause,  and  also  with  reference  to  the  lan- 
guage of  the  first  section.  But,  without  considering 
that  point,  it  is  quite  clear  that  in  a  binding  into  9.  foreign 
district,  whrch  this  is,  notice  is  requbite  in  general^ 
unless  it  can  be  said,  / 

First,  that  the  clause  as  to  the  notice  to  the  overseers 
is  merely  directory :  or,  secondly,  that  the  clause  in 
section  3.,  that  the  allowance  of  two  justices  of. the  peace 
for  the  county  within  which  the  place  in  which  such 
child  shall  be  intended  to  serve  an  apprenticeship  shall 
be  situated  shall  be  valid  and  effectual,  although  such 
place  may  be  situated  within  a  town  or  liber^  within 
which  any  other  justices  of  the  peace  may,  in  other  re- 
spects, have  an  exclusive  jurisdiction,  supersedes  the 
necessity  of  giving  notice,  where  the  power  so  given  to 
the  county  justices  is  exercised  by  them. 

I  think  the  clause  of  notice  to  the  overseers  is  not 
merely  directory. 

The  object  of  the  clause  seems  to  be,  that  the  over- 
seers of  the  parish,  in  the  foreign  cbunty,  shall  assist  the  ' 
justices  of  the  binding  county  with  such  information  as 
they  can,  a^  to  the  points  which  the  act  has  directed  to 
be  investigated,  and,  therefore^  the  notice  to  these  over- 
seers seems  an  essential  thing  to  be  attended  to,  in  order 
to  get  at  all  the  preliminary  information ;  it  must,  how- 

21  ever, 
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e^er,  be  obsenred,  that  in  the  fifth  clause,  which  says,        18M. 
that  no  settlement  shall  be  gained  unless  certain  things 
are  cfooe,  there  is  no  mention  of  notioe  to  the  overseers. 


l^Kwo 


ThelahaUt- 
Hie  daose  is,  ^*  that  no  settlement  shall  be  gained  by        anuof 

any  child  who  shall  be  bound  by  the  o£Scers  of  any  t&siit. 
parish,  &;c.,  by  reason  of  such  apprenticeship,  unless  such 
order  shall  be  made,  and  such  allowance  of  such  inden- 
tore  of  apprenticeship  shall  be  signed,  as  hereinbefi>re  is 
directed  ;'*  and  therefore  it  appears  to  be  tantamount  to 
saying,  that  if  the  order  be  made^  ai|d  such  allowance 
signed,  the  binding  shall  be  efiectual,  though  no  notice 
be  given ;  bnt  inasmuch  as  the  latter  part  of  the  second 
section  directs,  that  the  justices  of  a  foreign  district  are 
not  to  allow  the  indenture  till  the  notice  be  given  to  the 
overseers,  and  that,  therefore,  the  notice  to  the  over- 
seen must  precede  the  allowance  by  the  foreign  justices : 
the  clause  in  section  5.,  which  requires  the  allowance 
of  two  jnsticesy  means  an  allowance  after  notice  to  the 
overseers,  and  embodies  that  as  part  of  the  allowance. 

Then  comes  the  question,  whether,  if  justices  of  the 
conn^  exercise  the  powers  given  by  the  third  8ection» 
the  notioe  to  the  overseers  is  dispensed  with?  The 
third  section  does  not,  in  terms,  dispense  with  it,  and 
one  cannot  see  any  ground  for  dispensing  with  it,  merely 
because  the  county  justices  put  themselves  in  the  place 
of  the  foreign  district  justices.  They  can  have  no  more 
power  than  the  foreign  district  justices  have  ;  but  by  the 
aeoond  section  the  foreign  district  justices  are  not  to  sign 
the  allowance  till  notice  has  been  given  to  the  overseers, 
and,  therefore,  if  the  county  justices  are  to  represent  the 
foxagn  district  justices,  they  should  do  so  in  every  thing, 
tod  therefore  only  have  a  conditional  power  to  allow  the 
iadeatuie;  that  is,  after  notice  to  the  overseers. 

Vou  III.  F  It 
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1824.  It  may  be  contended,  that  bj  this  third  section  the 

"— *"       separate  jurisdictions  are  all  swallowed  up  and  made 

The  Kino  ^ 

agaifui       to  form  part  of  the  county,  for  the  purposes  of  tliis 

The  Inhabit.  .  .       . 

ants  of  act,  and  that  the  powers  given  to  the  county  justices 
^Tmt^^'  put  them  exactly  in  the  same  situation  as  if  the  parti- 
cular district  was  part  of  their  own  jurisdiction,  and 
that  they  may  act  as  if  it  originally  was  so :  and  if  that 
were  so  it  would  become  necessary  to  consider  whether 
the  act  requires  notice  in  all  cases,  including  those  of 
binding  into  the  same  county. 

But  the  act  has  not,  in  express  terms,  given  the 
county  justices  any  such  power,  and  it  does  not  appear 
likely  it  should  be  meant ;  for  if  the  reason  of  notice  to 
the  overseers  be,  that  the  justices  in  the  county  where 
the  binding  parish  is  have  not  the  same  means  of  com- 
munication, and  the  same  facility  of  getting  information 
in  a  foreign  county  or  district  that  they  have  in  their 
own,  they  may,  by  these  means,  bind  the  child  into  a 
county  or  district  where  they  have  not  full  means  of 
getting  information. 

The  third  section  is  not  compulsory  on  the  county 
justice^  but  the  foreign  district  justices  may  still  allow  the 
indenture,  but  they  can  only  do  it  after  notice  to  the  over- 
seers, and  therefore,  there  may  be  two  children  bound 
from  the  same  parish  into  the  same  foreign  district  by 
different  means,  via^  one  by  county  justices  only  (I  do 
not  speak  of  the  binding  overseers)  and  the  other  by 
county  justices,  followed  up  by  notice  to  the  overseers,  and 
by  the  allowance  of  the  foreign  district  justice^,  and  which 
last  would  probably  be  after  a  fuller  inquiry  as  to  the  cir- 
cumstances directed  to  be  inquired  about,  than  the  first, 
•  and  therefore  the  two  bindings  would  be  accompanied 
by  different  degrees  of  information  as  to  the  propriety 
0f  the  binding.     It  may  be  said  there  will  be  a  want 

of 
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of  foU  ioquiiy  if  the  county  justices  allow  the  indent        1824. 

ture,  where  the  binding  is  into  a  foreign  district,  and 

vet  the  act  expressly  permits  it.    But  there  will  be  very        agamst 

.  ,  .  .  .  ITic  Inhabit, 

nearly  the  same  information  as  if  the  district  justices        «nts  of 

allow  the  indenture,  because  if  notice  be  given  to  the  TnsKf. 
overseers  they  will  collect  all  the  information  they  can, 
whidi  they  will  communicate  to  the  county  justices 
before  the  latter  allow  the  indenture.  Upon  the  whole, 
I  think  the  want  of  notice  to  the  overseers  invalidates 
the  iodentare;  and  as  I  think  the  indenture  is  inva- 
lidated, it  follows,  if  I  am  right,  that  no  settlement  was 


HoLKOTo  J.  This  is  a  case  arising  upon  the  bind- 
ing of  a  parish  apprentice,  and  the  question  is,  whether 
it  is  a  vdid  binding,  pursuant  to  the  statute  56  G.  3. 
c.  139.,  so  as  to  enable  the  apprentice  by  service  and 
residence  under  the  same,  to  gain  a  settlement  in  the 
parish  o( Neaoark-upon''Trent^  the  parish  into  which  the 
apprentice  was  bound. 

It  is  a  binding  by  the  churchwardens  and  overseers 
of  the  poor  of  a  parish  within  the  county  oi  Nottingham^ 
made  under  the  order  and  allowance  of  two  justices  of 
the  peace  for  that  county,  to  a  master  resident  in  the 
parish  and  borough  of  Newark^qxm'Trenty  which  Is  a 
borough  and  parish  within  the  same  county  of  Notting- 
ham^ but  wherein  other  persons  have  an  exchisive  juris- 
diction as  justices  of  the  peace.  But  by  section  3.  of 
the  statute  it  is  provided,  that  the  allowance  of  two  jus- 
tices of  the  peace  for  the  county  within  which  the  place 
in  which  such  child  shall  be  intended  to  serve  an  ap- 
prenticeship shall  be  situated,  shall  be  valid  and  effectual, 
ahhoagh  such  place  shall  be  situated  in  a  town  or 
liberty  within  which  any  other  justices  of  the  peace  may 

F  2  in 
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1824.       in  other  respects  have  an  exclusive  joriadiction*     The 
^"■^       objection  however  is,  that  notice  was  not  given  to  the 

The  KiMG 

a^ina       overseers  of  the  poor  of  the  parish  of  Newark'tqxm^ 
ants  of        Trefit,  the  parish  in  which  the  child  was  intended    to 
^  Trikt.    "  serve  the  apprenticeship,  nor  was  any  such  notice  proved 
or  admitted  before  the  above  magistrates^  pursuant  to 
the  proviso,  which  is  printed  as  part  of  sect.  2.  of  the 
statute.     And  -the  question  then  is,  whether  this  case, 
which  is  the  case  of  a  binding  by  one  parish  in  a  parti- 
cular county  into  another  parish  within  the  same  county, 
but  in  a  town  where  other  justices  of  the  peace  have  in 
other  respects  an  exclusive  jurisdiction,  is  within  that 
branch  of  the  proviso  which  requires  such  notice  or 
proof  or  admission  thereof  before  the  allowance  of  the 
indenture,  or  whether  that  would  only  have  been  requi- 
site in  case  this  binding  had  been  into  a  differoit  county. 
I  am  of  opinion,  that  this  case  is  within  that  branch  of 
the  proviso ;   and  if  so,  then  I  think,  that  for  want  of 
such  notice  and  proof,  or  admission  thereof,  before'  the 
justices  allowed  the  indenture,  the  binding  was  so  in-  * 
valid  as  to  prevent  the  apprentice  from  gaining  a  settle- 
ment imder  it  in  the  parish  of  Newark'^qHm^Trent,  ' 

The  proviso  as  to  notice,  or  the  proof  or  admission 
thereof,  in  cases  where  the  same  is  required,  appears  to 
me  not  to  be  directory  merely,  but  the  want  thereof^  I 
think,  goes  to  affect  the  settlement  itself.  The  fifth 
section  of  the  statute,  enacts  that  no  settlement  shall 
be  gamed  by  any  child  who  shall  be  bound  by  the  offi- 
cers of  any  parish  by  reason  of  such  apprenticeship,  un- 
less such  order  shall  be  made  and  such  allowance  of  such 
indenture  of  apprenticeship  shall  be  signed  as  directed 
by  the  statute.  It  is  true,  the  statute  does  not  also  say 
*^  the  settlement  shall  not  be  gained  unless  such  notice 

be 
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be  gmo,'*  but  (in  cases  where  by  the  statute  that  no-        1824. 

tieewBs  required),  unless  the  notice  had  been  previously 

given,  the  allowance  would  not  have  been  such  as  the        ofmna 

The  Jnhabit- 

sfitQte  directed.     The  allowance  itself,  in  such  a  case,       anu  of 
voald  therefore  be  null  and  void  for  want  of  the  notice ;       Tanrr. 
far  where  a  special  authority  is  given  to  magistrates  or 
others  by  statute,  their  acts  are  null   and  void,  unless 
they  proceed  in  the. manner  and  undei;  the  restrictions 
whidi  the  statute  itself  imposes. 

In  lequiriDg  the  notice  the  legislature  may  be  con- 
sidered as  having  in  view  two  objects,  the  benefit  and 
^«Uare  of  the  i^rentice  and  the  protection  of  the 
paridi  into  which  it  is  intended  he  should  be .  bound. 
For  both  purposes  the  notice  to  and  attendance  of  an 
overseer  fiom  that  parish  may  be  useful  before  the  bind« 
ing  has  become  conclusive,  both  with  regard  to  tlie  in- 
famiation  he  may  be  able  to  give  the  magistrates  of 
the  character,  circumstances,  conduct,  and  habits  of  the 
intended  master,  and  of  the  state  in  that  parish  of  tlie 
particular  trade,  aud  tiic  number  of  apprentices  to  it, 
and  to  the  probability  of  the  child's  being  able  in  future 
to  maintain  himself  by  his  trade  there,  afler  the  expir- 
ation of  his  apprenticeship,  or  instead  thereof  of  his 
beoonung  a  burden  upon  the  parish.  This  seems  to  be 
equaDy  important,  whether  the  binding  be  into  a  parish 
in  the  same  or  in  a  different  county ;  and  the  parish, 
whether  in  the  one  case  or  in  the  other,  may  become 
equally  aggrieved  by  the  binding,  and  equally  aggrieved, 
fcr  want  of  previous  notice  of  the  intended  binding,  firom 
sach  parish  losing  thereby  their  right  .of  appeal,  which 
by  the  seventeenth  section  is  given  (but  it  can  be  ex- 
within  a  limited  time  only)  to  any  person  or 
F  3  persons 
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1 834.        persons  who  shall  be  dissatisfied  with  any  act  done  by 

jr^Zr*       <kny  justice  of  the  peace  in  the  execution  of  the  statute. 

agaiftu  In  order   to  remedy  the  grievances  recited  ia    the 

The  Inhabit- 

ants  of       preamble,  which  recites,    amongs^  others,  4hat  many 
^  Tbxmx.    '  grievances  had  arisen  from  the  binding  of  poor  children 
as  apprentices  by  parish  officers  to  improper  persons^ 
'   and  to  carry  into   effect  the  objects  of  the  statute^ 
the  first  section,  (which  applies  to  parish  bindings  whe- 
ther into  a  parish  within  the  same  or  within  a  di£krent 
county,)  enacts,  that  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor  of  any  parish, 
sttch  child  shall  be  carried  before  two  justices  of  the 
peace  of  the  county,  &c.  wherein  sach  parish  shall  be 
situate,  who  shall  make  certain  enquiries  there  specified ; 
those  enquiries  particularly  regard  the  fitness,  circum- 
stances, and  character  of  the  intended  master,  and  ap» 
pear  to  be  equally  material  to  be  enquired  into,  both 
with  a  view  to  the  well  doing  of  the  apprentice  and  to 
the  considerations  of  justice  that  are  due  to  the  pariah  into 
which  he  is  to  be  bound,  whether  the  intended  binding 
be  into  a  parish  in  the  same  county,  or  into  a  parish  in 
a  difierent  county,  and  with  a  view  to  that  enqmry,  as 
well  as  with  a  view  that  the  parish  into  which  he  is  to 
be  bound  may  obtain  justice  by  an  appeal,  in  case  the 
child  ought  not  to  be  so  bound ;   and  in  case  such  bind- 
ing will  probably  be  injurious  to  such  parish,  the  notice    ' 
to  the  overseers  of  that  parish  appears  to  be  equally  im- 
portant, whether  the  binding  is  to  be  into  tl^e  same  or  a 
difierent  county.  And  if  the  binding  is  to  be  into  the  same 
county,  those' justices  are  the  only  justices  who  are  to 
make  those  enquiries,  and  to  sign  the  allowance ;  but  by 
sect  2.  there  is  also  to  be,  where  the  binding  is  into 
a  difierent  county  or  jurisdiction  of  the  peace,  a  further 

allowance 
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aUoMUBce  by  two  justices  also  of  the  county  or  district        ISS4. 

yndan  which  the  place  shall  be  situated  wherein  such      ^    „ 
^     ^  ^  The  Kj«« 

diiid  shall  be  intended  to  serve.  ^g^mu 

Tb€  lobabiu 
Thai  follows  the  proviso  upon  which  the  {nresent        unttof 

<piestion  ariaes,  and  whidi  is  printed  as  part  of  the  second        Tabmiw 

section ;  bat  whether  it  be  printed  as  part  of  the  second 

sectioD,  or  had  been  separated  from  it  by  the  printer} 

and  made  into  a  diird  section,  can  make  nodiiierence  in 

ihqocuistniction  of  the  statute;  for  in  the  construction 

of  a  statute^  the  question  whether  a  proviso  in  the  whole 

or  in  part.rdates  to^  and  qualifies,  restrains,  or  operates 

upon  the  immediaiefy  preceding  provisions  only  of  the 

statute^  or  whether  it  must  be  taken  to  extend  in  the 

whole  or  in  part  to  all  the  preceding  matters  contained 

in  the  statute^  must  depend,  I  think,  upon  its  words 

and  import,  and  not  upon  the  divisions  into  sections 

that  may  be  made,  for  convenience  of  reference  in  the 

printed  copies  of  the  statute.    The  same  construction 

must  prevail,  I  apprehoid,  in  this  case,  as  if  the  proviso, 

which  has  been  printed  as  if  incorporated  in  the  second 

section,  had  been,  as  1  think  it  might  with  as  muoh  or 

mare  prdpiety  have  been,  separated  therefrom  and  made 

into  a  diferent  section. 

The  proviso  in  question  is  as  follows :   '^  Provided 

always,  that  no  indenture  shall  be  allowed  by  any  jus* 

lice  of  the  peace  for  the  county  inio  wkick  sticai  child  shall 

he  bounds  who  shall  be  engaged  in  the  same  business, 

anpk>yment^  or  manufacture,  in  which  the   person  to 

whom  such  child  shall  be  bound  is  engagedi"     This 

part  of  the  proviso,  I  think,  is  confined  to  an  allowance 

by  a  magistrate  of  the  second  county,  and  to  cases  where 

tiiere  is  a  binding  ftom  one  county  into  another,  and 

F  1^  the 
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lSfi4«       th^  expreBsion  appean  to  me  to  be  most  comet  md* 
apt  to  marie  it  to  be  tbe  intent  of  the  l^islatiire  tfaat^ 
agabtai       the  Construction  should  here  be  so  confined ;  tbe  ex-* 
ants  of       pression^   '*  the  county  itiio  which  such  child  ^all  be 
Tabotw       bonnd,^  appearing  to  me  to  imply  another  county  out  ef- 
which  he  is  bound.     The  same  proviso  then  iouBedi«* 
atdy  further  proceeds  thus :  ^'  and  notice  shall  be  given- 
to  the  overseers  of  the  poor  of  the  parish  or  jiaoe  in 
which  such  child  shall  be  intended  to  serve  an  apprentice- 
ship, before  any  justice  of  the  peace  ^  thecornifyor- 
districl  within  whidi  such  parish  or  place  shall  be,  shalL 
allow  such  indenture,  and  such  notice  shall  be  proved 
b^re  such  justice  shall  sign  such  indenture,  unless  one 
of  such  overseers  shall  attend  such  justice  and  admit 
sudi  notice."      Here  the   expression   ^<  justice  of  the 
peace  for  the  county  into  which  such  child  .  shaU    be. 
bound,"  which  immediately  before,  as  I  conceive^. con- 
fined the  first  part  of  the  proviso  to  a  binding  into  a  dif- 
ferent county,  is  changed  into  expressions,  both  as  to 
overseers  and  justices,  which  let  in  both  descriptions  of 
'  ^        Undings,  in  requiring  notice  to  be  given,  not  to  the  over-, 
seers  of  '*  the  parish  or  place  in  the  county  into  which, 
such  child  shall  be  bound,"   but  ''  to  the  overseers  of 
the  poor  of  the  parish  or  place  in  which  such  child 
shall  be  intended  to  serve  an  ^prenticeship»  before  any* 
justice  of  the  peace  for  the  county  or  district  within 
wliich  such  parish  or  place"  (that  is,  the  parish  or  place 
in  which  he  is  intended  to  serve,  whether  it  be  in  the 
same  or  a  di£ferent  county,)   *'  shall  be,  shall  allow  such 
indenture."     The  legislature,  as  it  intends,  as  I  think, 
to  restrain  the  first  part  of  the  proviso  to  cases  of  bind- 
ings into  a  difierent  county,  adopts  the  correct  expression 

for 
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for  tte  yery  parpose ;  and  again,  where  it  hasnot)  as  I  *.      1S84« 
tUak,  sodi  intent  of.  restraint,  it  abandons  that  restraiiH     _.   ^^„ 
iflf  expression  which  it  had  just  adopted,  and  nses  the   ».  ^^fTj^^ . 
more  enlaijBed  expression,  which  here  will  embraoe'tfae;      aiiii«f 
whole  object  and  sabject  matter  of  the  legislature's  caie.      Tamn, 
and  itgiiiafions,  namely,  parish  q)prentioe8  and  parish 
famdkigs  in  general,  and  not  merely  parish  apprentioes 
boond  into  a  different  oounQr.     These  circnmstances 
Aew  that  the  Iq^tdature  in  this  very  part  of  the  statute^ 
where  it  plainly,  as  I  think,  intends  restraint,  uses  a 
oomspooding   restraining  expression,,  when  such  re* 
stcaimng  expression  is  either  necessary  or  useful  for  that, 
pnrpoae^  and  it  recurs  again  to  the  more  enlarged  one^ 
when  the  expression  can,  according  to  the  legislature's 
intent^  be  more  extensively  applied.    This  proviso  In. 
sect.  2.  is  immediately  followed  by  the  proviso,  printed, 
as  sect.  S.    ^  Provided  always  and  it  is  hereby  declared, 
that  the  allowance  of  two  justices  of  the  peace  for  the 
county  wUhin  vdUcA  the  place  in  vMch  such  child  shall  be 
salended  to  serwe  an  apprenticeMp  shall  be  situated^  shall 
be  valid  and  effectual,  although  such  place  may  be  situ- 
ated in  a  town  or  liberty  within  which  any  other  justices 
of  the  peace  may  in  other  rerpects  have  an  exclusive, 
jarisdidion.''   This  section,  it  is  not  only  admitted,  (but 
which,  in  order  to  gain  a  settlement  in  NeaxxrlMiponF- 
Trenij  must  be  contended  and  established,)  does  extend 
to  and  en^race  parish  apprentices  in  general  and  parish . 
hindings,  whether  into  a  different  county  or  not,  and 
yet  the  expression  in  this  section  is  the  same  as  those  in 
'question  which  are  contained  in  the  proviso  in  the 
second  section.     For  unless  this  third  section  extends  to 
parish  apprentices  bound  to  serve  in  a  parish  in  the 

same 
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18^4.       sjune  coonly,  the  want  of  an  oUowaace  of  the  indeDtuoe 

by  two  justices  of  the  exclusiye  town  or  liberty  of  Nem^ 

ogaimt        ark^won^Trent  would  be   fiital  to  the  dahn  of  the  ap* 
The  lohabit-  ^^  . 

antflof       prentice's  settlement  being  established  there.    And  i£ 
TMMtn.    '  this  section  does  so  extend^  then,  I  ask,  upon  what 
principle  of  construction  is  it  that  a  differeBt  interprel^ 
ation  is  to  be  given  to  the  same  expression  in  the  proviao 
in  the  second  section  from  that  which  is  to  be  given  to 
it  in  die  third  section  ?    And,  if  the  same  interpretation 
be  to  be  given  to  both,  then  no  settlement  is  gwied  in 
Newark  whether  that  interpretation  be  according  to  the 
restrained  or  according  to  the  extended  constmction. 
In  either  case  the  indenture  is  ineflfectoal  for  that  pur- 
pose; in  the  former  case  for  want  of  an  aHowanoe  of 
thfe  indenture  by  two  magistrates  of  Newark^  and  in  the 
latter  case  for  want  of  notice  to  the  overseen  of  the 
pariah  of  Newark.    The  expression,  <*  such  chUd,"  in 
the  proviso  in  the  second  section,  includes,  I  thinks 
parish  apprentices  in  general,  and  is  not  confined  to 
<<  parish  apprentices  bound  into  a  difierent  county/' 
And  the  relative  expressions,  <*  such  pariiAi  or  plaoe,'* 
and  <^  such  indenture,"  and  <<  such  justice"  iw  duit  see- 
tk>n,  and  <<  such  place"  in  the  third  sectkm,  must,  I 
think,  be  taken  to  mean  (according  to  their  grammatical 
construction  with  reference  to  the  context)  the  parish  or 
place  in  which  the  child  is  intended  to  serve,  and  the 
indenture  by  which  he  is  so  bound,  whether  it  be  into 
a  parish  in  the  same  or  a  difierent  county.     This,  I 
think,  will  more  distinctly  appear  by  having,  in  the  con- 
struction of  the  first  expression  ^<  such  child,"  regard  to 
the  first  section  as  well  as  to  the  second  section,  and  by 
considering  that  a  difierent  and  more  restrained  con- 
struction 
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slruetion  cannot  be  given  to  the  expressions  in  tke       1824. 
aeoood  section,  without  getting  into  this  dilenuna,  either 
of  giying  a  different  interpretation  to  the  like  expres* 


Th«Kiiio 


The  iDiiabit- 

sioQs  in  the  proviso  in  the  third  section,  or  else,  by  uur-        ants  of 
rowing  their  construction,  of  invalidating  the  apprentice's       Tuirr. 
settiement  in  the  parish  of  Newark^  by  reason  that  a' 
luiding  into  a  parish  in  the  same  conn^  would  not  in 
that  case  come  within  the  third  section. 

In  the  present  case,  the  overseers  of  the  poor  of  the 
puidi  of  Newark  are  the  overseers  of  the  poor  of  the 
parish  within  which  the  child  was  intended  to  serve  the 
appientseeshy ;  and,  therefore,  witirin  the  description 
of  the  persons  entitled  to  notice^  or  proo^  or  admission 
thereof  with|n  the  words  of  this  proviso,  though  their 
parish  is  within  die  same  county  with  the  binding  parith. 
No  such  notice,  or  proo^  or  adniission  thereof  has  been 
given  or  mad^  As  they  are  vrithin  the  'words  of  the 
proviso^  tJley  must,  I  think,  be  construed  to  be  within 
its  operation,  more  especially  as .  such  notice  might  be 
of  importance  to  the  protection  both  of  the  af^irentice 
and  ef  themsdves,  unless  a  difierent  intent  can  dearly 
be  coUeeted  from  the  context,  or  from  the  scope  and 
olijects  of  the  statute.  Ifo  such  different  intent  can,  as 
it  i^ipears  to  me,  be  so  odlected;  but  in  my  opinion,  an 
ia&renoe  to  the  contrary  of  such  a  different  intent  is  to 
be  dravm,  the  intent  being,  as  &r  as  I  can  collect  it, 
that  notice  should  be  given  to  the  overseers  of  the  paffish 
in  which  it  is  intended  the  child  should  serve,  in  al| 
cases,  whether  tiie  binding  be  into  the  same  or  into  a 
di&rent  county. 

I  have  considered  this  case  in  a  great  measure  without 
ngard  to  the  eirciunstance  of  the  binding  being  into  a 

diflPerent 
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1824.  diArent  ezdusive  jnriidicdcniy  treatiiig  it  only  as  m 
bindidg  into  the  same  county,  and  as  if  the  third  sectioA 
had  the  efiect  of  rendering  that  circumstance  of  another 
local  exdnsiTe  jurisdiction  immaterial,  though  it  may  be 
questioned  whether  the  third  section  by  its  making  a 
landing  by  the  county  magistrates  valid,  so  as  to  dis* 
pense  with  the  allowance  of  the  local  magiatimtes,  would 
have  the  effect  also  of  dispensing  with  notice  to  the 
oTeraeers  in  such  a  case  if  such  notice  would  otiierwise 
be  requisite.  But  in  the  view  I  have  taken  of  the  case, 
it  has  become  unnecessary  for  me  to  consider  that  point. 
For  the  above  reasons,  I  think  that  a  setdement  in 
this  case  has  not  been  gained  in  the  parish  of  Newark 
upon '  \LT€nia 

Batley  J.  I  agree  in  opinion  vdth  my  two  learned 
Brothers.  It  is  unnecessary  for  me  to  discuss  the 
question  at  ahy  length  after^the  judgments  delivered  by 
them.  The  first  section  of  the  statute  applies  generally 
to  all  cases,  and  directs  the  duties  the  justices  are  in  all 
cases  to  perform.  It  imposes  no  qualification  as  to  the 
justices,  and  contains  no  restrictions  except  as  to  the 
distance  of  the  master's  residence  or  business.  The 
second  section  introduces  two  provisions/  one  to  exclude 
justices  who  may  be  interested,  the  other  to  require  a 
notice  to  the  overseers  of  the  parish  in  which  the  service  , 
is  to  be,  but  whether  these  provisions,  or  either  of  tiiem, 
are  general,  applicable  to  all  cases,  or  confined  to  par- 
ticolar  cases  contemplated  by  the  earlier  part  of  the 
section,  admits  of  doubt.  The  nature  of  the  provisions 
has  a  tendency  to  shew  that  they  are  general,  their 
pontion  in  the  act  the  contrary.     But  whether  they  are 

'general 
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general  or  not,  if  this  case  is  within  the  earlier  part  of      l9Mm 
the  second  section,  and  not  taken  out  of  it  by  the  third     •fbTknw 
section,  thqr  apply  to  this  case.    The  earlier  part  of  the    j^^^^l^ 
second  section  contenmlates  two  cases,  first,  where  the       •»<<  ^ 
master^s  residence  or  business  is  in  a  different  counfy  or       T&bn*. 
jwriidictum   from  that   of  the   binding  parish;    and, 
sacondly,  oi^&c  cases  wliere  the  justices  for  the  dkhricl 
or  fiace  in  which  the  binding  parish  is,  shall  not  have 
juiisdiction ;  and  in  dther  of  those  cases  it  provides, 
that  the  indenture  shall  be  allowed  as  well   by  two 
justices  for  the  counfy  or  district  in  which  the  binding 
parish  is,  as  by  two  j  ustices  of  the  county  or  district  within 
which  sodi  child  shall  be  intended  to  serve.    The  bind- 
ing parish  here  is  in  the  county  o{  Nottingham ;  the  parish 
in  which  the  service  is  to  be  in  the  town  of  Newark^ 
where  the  county  magistrates  have  no  jurisdictu»i.    The 
mastei^s  business^  therefore^  is  in  a  di£ferent  jurisdictioii 
from  that  of  the  binding  parish,  so  as  to  bring  this  case 
m  words  within  the  first  dass  of  cases  mentioned  in  the 
second  section,  and  the  justices  of  the  place  in  which 
the  bindiug  parish  is,  have  not  jurisdiction,  so  as  to 
bring  it  also  in  words  within  the  second  class  of  cases  in 
the  second  section.    And  there  is  nothbg,  as&r  as  I 
can  judge,  in  principle  or  in  the  other  provisions  of,  this 
act  to  exclude  it.    The  provisions  to  exclude  interested 
magistrates,  and  to  obtain  the  information  which  the 
overseers  may  be  enabled  to  give^  are  circulated  to  pro- 
mole  the  object  of  the  act  to  secure  proper,  disin- 
terested, and  unexcqptionable  bindings,  and  to  place 
magistrates  in  the  place  of  the  parent,  and  to  put  them 
in  possession  of  whatever  knowledge  may  be  desirable 
to  influence  their  discretion;  and  the  greater  the  number 

of 
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lM4f.       of  cases  to  which  these  provisions  are  exteDdedi  th^ 
"""      '       more  the  object  of  the  act  will  be  advanced.     Is  diere 

The  KiNQ 

againti       auy  thing  then,  upon  principle,  which  should  exclude 

The  Intubit-      ,  .  /.  i  •  n    i  i  . 

ants  of  this  case  from  the  protection  of  the  second  section,  or 
T&EMT.  Af®  there  any  words  in  that  clause  which  shew  with 
such  certainty  as  to  furnish  a  ground  for  judicial  de- 
cisions, it  was  not  intended  to^include  it?  As  the  object 
of  the  whole  act  is  to  give  protection  to  the  helpless, 
and  to  introduce  guards  to  prevent  abuse,  sudi  a  con- 
struction should,  upon  principle,  be  given  to  the  act  as 
will  ext^id  that  protection  to  every  object  to  which  the 
words  would  extend  it,  and  to  introduce  those  guards 
as  extensively  as  the  words  will  allow,  and  the  exclusion 
of  interested  judges ;  and  die  chance  of  obtaining  useful 
information  should  be  applied  to  every  case  to  which 
the  words  of  the  provision  will  warrant  its  application. 
Are  there  any  words  then  in  this  clause  which  will 
justify  us  in  saying,  it  was  not  intended  to  include  this 
case  ?  The  only  ground  upon  which,  as  it  seems  to  me, 
any  question  can  be  raised  upon  this  point,  is  this :  the 
variation  of  phrase  with  regard  to  the  justices :  section  1 ., 
speaking  of  justices  of  peace  for  the  "  county,  riding, 
division,  or  place ;"  and  section  2.,  in  one  instance,  of  jus- 
tices of  the  "  district  or  place,"  in  others,^  the  justices 
of  the  <<  county  or  district,"  and  in  one,  of  justices  of  the 
^* county"  only;  but  whether  this  variation  is  intentional 
or  accidental  I  cannot  discover,  and  the  language  appears 
to  me  to  be  top  loose  to  be  a  foundation  upon  which  a 
court  of  justice  can  act.  I  therefore  conclude,  that  this 
case  will  fall  within  the  second  section,  unless  it  is  taken 
out  of  it  by  the  third  section.  That  section  provides, 
that  an  aliow,ance  of  two  justices  for  the  "county,"  drop- 
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(nng  the  words  *^  district  or  place,''  in  which  the  place       1824. 

of  service  is  situate,  shall  be  valid,  though  that  place  as 

wkhin  a  town  or  liberty  of  exclusive  jurisdiction.     It       agomst^ 

The  Inhabii- 

does  not  state  that  such  a  town  or  liberty  shall,  for  the  ants  of 
purposes  of  this  act,  be  deemed  part  of  the  coun^  in  t&smt. 
which  such  town  or  liberty  is  situate,  but  that  the 
aUowance  of  two  justices  of  the  binding  county  shall 
be  valid.  It  does  not  supersede  in  words  the  excluding 
restriction,  that  the  justices  shall  not  be  of  the  same 
business,  nor  does  it  in  terms  dispense  with  the  notice 
to  the  overseers,  and  it  seems  to  me,  the  true  construction 
of  section  3.  is,  that  in  cases  like  the  present,  to  whidi 
aections2.  and  S.  both  apply,  the  allowance  by  the 
ongioal  magistrates,  according  to  section  1.,  shall  not 
alone  be  sufficient  unless  they  are  exempt  from  the  ex- 
clusion of  section  2.,  as  being  magistrates  of  the  same 
business  with  the  intended  master,  and  unless  notice  has 
been  given  to  the  overseers  of  the  poor  of  the  {Jace  in 
which  the  service  is  to  be.  If  the  service  is  to  be  in 
the  county  from  which  the  binding  is  to  be,  the  justices 
of  that  counly  may,  from  the  business  which  comes  be- 
five  tbem  as  magistrates,  be  supposed  to  be  sufficiently 
acquainted  with  the  circumstances  of  every  part  of  their 
own  county  to  make  information  by  overseers  unneces- 
sary ;  but  this  may  not  be  the  case  in  places  of  exclusive 
jorisdicdon,  though  within  their  ovm  county,  because,  ia 
their  character  of  magistrates,  they  can  have  no  know- 
ledge of  the  local  circumstances  of  such  places.  I  am 
therefore  of  opinion,  that  in  this  case  there  ought  to 
have  be^i  a  notice  to  the  overseers  of  the  parish  in 
whidi  the  service  was  to  be,  and  that  for  want  thereof, 
no  setdement  was  gmned  under  these  indentures. 

Abbott 
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Hie  Inhahit- 
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Tkckt. 


Abbott  C.  J.    I  have  the  misfortune  to  diflfer  (tom 
my  learned  Brothers  on  the  present  occasion ;  and  not- 
withstanding my  great  and  unfeigned  reverence  for  tfa^r 
opinions,  I  still  think  that  a  setdemoit  was  gained  in 
Newark  under  the  circumstances  of  this  case.    It  is  not 
necessaty  io  repeat  the  fiicts.    The  case  arises  upon  the 
statute  56  6. 3.  c.  1S9.    It  is  enacted  by  the  fifth  section 
of  that  statute,  that  no  settlement  shall  be  gained  by  the 
apprentice  unless  such  order  shall  be  made  and  sudi 
allowances  of  the  indenture  signed  as  are  directed  by  the 
statute.    As  to  some  of  the  -directions,  the  statute  is 
introductive  of  a  new  law :  and  as  a  non-compliance 
with  its  directions  will  prerent  the  gaining  of  a  settle- 
ment, I  apprehend  that,  according  to  general  principles^ 
the  construction  of  the  statute  must  not  be  carried  be- 
yond the  plain  and  obvious  meaning  of  the  language  of 
the  direcdous,  upon  any  supposition  that  a  case,  not 
within  such  meaning,  may  be  within  the  mischief  in- 
tended to  be  remedied,  or  within  the  reason  upon  which 
the  direction  may  be  supposed  to  have  been  enacted. 
Those  directions  may,  in  my  opinion,  properly  be  ccm- 
sidered  as  divided  into  two  classes ;  those  of  the  first 
class  applying  to  every  case  of  the  landing  of  a  parish 
^prentice ;  and  those  of  the  second  class  confined  to 
certain  particular  binding,  with  reference  to  the  local 
authority  of  the  justices  of  the  peace.    I  consider  all  the 
directions  of  the  first  dass  to  be  placed  together  in 
order,  and  printed  as  the  first  section  of  the  statute; 
and  those  of  the  second  class  to  be  in  like  manner  placed 
together  in  order,  and  printed  as  the  second  section  of 
the  statute.     And  I  consider  the  third  section  as  ex- 
planatory only  of  the  jurisdiction  of  the  justices. 

21  The 
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The  directions  of  the  first  class  are  three-fold;  first,       18S4. 
tke  datj  of  the  justices  to  enquire  into  the  particulars  of 
distance  and  other  matters  wherein  the  interest  of  the       aganui 

The  Inhabit 

afiprectice  is  concerned;  secondly,  if  the  justices  upon       ants  of 

aiquiry  improve  of  the  binding  proposed  by  the  parish        Tmr. 

officser^  to  make  an  order  authorising  the  ofBcers  to 

bind  the  apprentice  as  proposed :  this  order  is»  by  t!he 

statute,  made  the  warrant  to  the  oi&cers  for  the  binding, 

and  it  must  be  referred  to  in  the  indenture  by  its  date 

and  the  names  of  the  justices ;  thirdly,  the  signature  of 

the  allowance  of  the  indenture  by  the  justices  after  the 

order  made^  and  before  the  execution  of  the  indenture 

by  any  of  the  other  parties  thereto.    These  directions 

apply  to  every  case  of  every  binding,  without  regard  to 

the  jurisdiction  within  which  the  master's  parish  may. 

be  situate;  and  they  are  followed  by  a  proviso  applicable 

to  them,  not  containing  any  general  regulation  as  to  the 

bin^jog  of  an  apprentice  to  be  employed  in  another 

ooon^;  but  prohibiting  a  binding  for  employment  in 

another  oounty  at  a  greater  distance  than  forty  miles 

from  the  perish  to  which  the  apprentice  belongs,  unless 

such  parish  be  more  than  forty  miles  from  Londoni  in 

which  latter  case  the  justices,  on  a  binding  to  a  distance 

exceeding  forty  miles,  are  to  make  a  special  order. 

^pedfying  the  grounds  on  which  they  think  fit  to  allow 

a  binding  to  the  greater  distance.    Thus  fiu*,  all  the 

enactments  regard  only  the  justices  of  the  county  to 

which  the  apprentice  belongs ;  and  whether  we  attend  to 

the  ocmiprising  of  the  whole  in  one  numbered  section,. 

or  fisregaid  that  circumstance  and  attend  only  to  the 

order  and  ^qx)sition  of  the  sentences,  which  is  the  more 

correct  mode  of  reading  an  act  of  parliament,  the  efiect 

wjll  be  the  same. 

Vol.  III.  G  I  come 
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1824*.  I  come  now  to  the  second  class,  which,  as  hetavs 

T^^„^  observed,  I  consider  to  be  placed  together  and  printed 

The^lnfaiaiit.  ^  the'second  section  of  the  act    By  this  section  it  is 

anuoT  further  enacted,  "  that  in  all  cases  where  the  residence 

NiWAftx-uron- 

Tbimt.  or  establishment  of  business  of  the  person  to  whom  any 
child  shall  be  bound,  shall  be  within  a  different  county 
or  jurisdiction  of  the  peace  from  that  within  which  the 
place  by  the  oflBcers  whereof  such  child  shall  be  bound, 
shall  be  situate;  and  in  all  other  cases,  where  the 
•  justices  of  the  peace  for  the  district  or  place  within  which 
the  place,  by  the  officers  whereof  such  child  shall  be 
bound,  shall  be  situate,  and  who  shall  sign  the  allowance 
of  the  indenture  by  which  such  child  shall  be  bound, 
shall  not  havet  jurisdiction,  every  indenture  by  which 
such  child  shall  be  bound,  at  any  time  after  the  said 
first  day  of  Octo^^^  shall  be  flowed  as  well  by  twa 
justices  of  the  peace  for  the  coiihty  or  district  within 
which  the  place,  by  the  officers  of  which  such  child  shall 
be  bound,  shall  be  situate,  as  by  two  justices  of  the 
peace  for  the  county  or  district  within  which  the  place 
shall  be  situate  wherein  such  child  shall  be  intended  to 
serve,"  This  is  an  enactment^  the  sentence  that  im- 
mediately follows  begins  with  the  word  "provided,"  a 
word  properly  appKcable  to  qualify  some  antecedent 
matter*  I  think  the  enactment  plainly  requires  a  two- 
#  '  fold  allowance,  and  by  two  distinct  authorities.  The 
words,  "  who  shall  sign  the  allowance  of  the  indenture 
by  which  such  child  shall  be  bound,"  considering  the 
place  in  which  they  are  here  introduced,  convince  my 
mind  that  the  things  required  by  this  enactment  are  to 
be  done  after  the  allowance  required,  in  the  first  instance^ 
&r  the  binding,  and  by  different  persons.  The  enactr 
fnent  applies  to  the  binding  into  a  "  different  county  or 

jurisdiction 
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jurisdiction  of  the  peace;''  it  seems  to  have  been  diought,  1824. 
that  if  those  words  had  stood  alone,  a  doubt  miirht  be  — — 
raised  whether  the  word  'jurisdiction"  would  apply  to        agamM 

1  1     ^  ,  ,  ;   ■   .  Th«Inhri>lt. 

a  town  or  place,  parcel  of  a  county,  but  whose  justices  ami  of 
have  a  jurisdiction,  excluding  the  authority  of  the  ^^T*m^^^ 
justices  of  the  county  wherein  it  is  situate ;  and  to  pre- 
vent this,  there  is  mention,  as  it  were,  of  another  class  of 
cases,  viz.  those  wherdn  the  justices  who  shall  sign  the 
allowanoe  shall  not  have  jurisdiction.  It  is  to  be  ob- 
served, that  bindings  mider  this  act  are  not  of  that  class 
which  is  compulsory  upon  the  master,  so  that,  as  &r  as 
r^ards  him  and  his  place  of  residence,  the  allowance  of 
the  binding  in  the  first  instance  by  the  justices  is  not 
properly  the  exercise  of  a  local  authority.  By  this 
enactment,  if  it  be  not  afterwards  controlled,  a  two-fold 
allowance  will  be  requisite  whensoever  the  master's 
parish  and  the  parish  of  the  apprentice  happen  to  be 
under  the  general  jurisdiction  of  difierent  justices ;  and 
the  second  allowance  must  be  by  the  justices  of  the  local 
district  within  which  the  master's  parish  is  situate, 
whether  that  parish  be  in  the  same  county  as  the  parish 
of  the  apprentice,  or  in  a  different  county :  if  the  two 
parishes  happen  to  be  in  the  same  county,  and  the  parish 
of  the  apprentice  is  in  a  local  district,  and  that  of  the 
master  in  the  county  at  large,  the  second  allowance  must 
be  by  the  justices  of  the  county.  It  is  clear,  however, 
that  some  qualification  is  introduced  as  to  this  matter 
by  the  third  section;  but  before  I  notice  that  more 
piMcuIarly,  it  is  fit  to  advert  again  to  the  second  section. 
The  part  of  that  section  following  the  enactment  before 
detailed,  begins,  as  I  have  observed,  with  the  word 
"provided."  It  runs  thus,  "  Provided  always  that  no 
indenture  shall  be  allowed  by  any  justice  of  the  peace 

G  2  for 
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1824.       for  the  county  into  which  such  child  shall  be  boundy 

who  shall  be  engaged  in  the'same  business,^  employ metit^ 

againsi        ov  manufacture,  in  which   the  person  to  whom  such 
ante  of  *     child  shall  be  bound,  shall  be  employed,"     Thispro- 
^"^Tmot^*'  ^'iso  appears  to  me  to  relate  only  to  those  cases  which. 
form  the  subject  of  the  enactment  immediately  preceding, 
as  well  by  reason  of  its  position  in  the  statute,  as  of  the 
expression,  **  into  which  such   child  shall  be  bound,'' 
which  I  consider  to  denote  plainly  a  county  different 
from  that  to  which  the  child  belongs,  and  in  which  the 
binding  by  the  discretion  of  the  justices  is  made^     The 
following  words    are   introduced   by  the  conjunction 
<'  and,"  which  b  properly  applicable  to  connect  them 
with  the  preceding  words,  and  so  connecting  to  confine 
them  to  the  cases  mentioned  immediately  before :  the 
following  words  are,  **  And  notice  shall  be  given  to  the 
overseers  of  the  poor  of  the  parish  or  place  in  which 
such  child  shall  be  intended  to  serve  an  ^prenticeship^ 
before  any  justice  of  the  peace  for  the  county  or  district 
within  which  such  parish  or  place  shall  be,  shall  allow 
such  indenture ;  and  such  notice  shall  be  proved  before 
such  justice  shall  sign  such  indenture,  unless  one  of  such 
overseers  shall  attend  such  justice  and  admit  such  notice.*' 
If  the  act  had  nothing  further  on  the  subject  of  the 
jurisdiction  of  justices,  I  cannot  satisfy  my  mind  that  it 
would  have  been  ever  thought  that  the  whole  matter  of 
this  second  section  of  the  act  was  not  confined  to  those 
cases  in  which  an  allowance  of  the  indenture  by  justices 
of  two  distinct  jurisdictions  was  required.    And  it  seems 
to  me,  that  the  doubt  has  arisen  from  the  matter  conr 
tained  in  the  third  section  of  the  act.    This  section  be- 
gins also  with  the  word  <<  provided,"  and  it  appears  to 

!•  me 
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me  a  contiiiiiaticni  of  the  second  section,  and  a  further       1824'. 

qoaliikation  of  those  cases  and  those  alone,  which  form 

the  first  part  of  the  section,  viz.  the  cases  of  different        againu 

The  Inhabit- 

juiisdictiotia  of  justices.     It  is  in  these  words,  '*  Pro«       ants  of 
Tided  always,  and  it  is  hereby  declared,  that  the  allow-       Twuit. 
anoe  of  two  jostices  of  the  peace  for  the  county  within 
which  the  place  fit  which  such  child  shall  be  intended 
to  serve  an  apprenticeship  shall  be  situate,  shall  be  valid 
and  eflfecrtoal,  although  such  place  may  be  situate  in  a 
town  or  liberty  within  which  any  other  justices  of  the 
peace  may,  in  other  respects,  have  an  exclusive  juris- 
diction.''    I  consider  this  section  to  give  the  jurisdiction 
to  the  coDnty  justices,  whether  the  town  or  liberty  be 
within  the  county  to  which  the  master  alone  belongs, 
or  the  county  to  which  both  the  master  and  the  ap- 
prentice belong)  but  to  give  it  only  as  it  regards  the 
intffitei^s  parish ;  so  that  if  a  child  belonging  to  a  town 
or  liberty  is  to  be  bound  to  a  master  residing  out  of  the 
town  or  liberQr,  the  inquiry  in  the  first  instance  as  to 
the  fitness  of  the  proposed  master  and  the  order  for  the 
binding  and  the  first  allowance  of  the  indenture,  must 
be  by  the  justices  of  the  town  or  liberty :  and  applying 
dils  section  to  the  case  now  before  the  Court,  I  think 
the  question  is  the  same  as  it  would  be  if  the  town  of 
Nemri  had  no  local  justices.     And  then  the  question 
win  be^  whether  upon  a  binding  to  a  master  residing  in 
die  ooun^  to  which  the  child  belongs,  notice  of  the 
binding  must  be  given  to  the  overseers  of  the  master^s 
parish. 

I  have  already  observed  upon  the  order  in  which  this 
daose  requiring  notice  stands  in  the  act,  and  its  con- 
nection by  the  copulative  *'  and''  with  the  sentence 
next  before  it,  and  have  said,  that  I  consider  that  sen- 

G  3  ten<;^ 
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1 824<       ten^e,  also,  as  relating  only  to  the  justices  of  what  I  majr 
— ^^       call  the  second  jurisdiction.     If  it  had  been  intended 

The  Kino  ,    • 

a^airut       that  notice  should  be  given  to  the  overseers  of  the  master's 
anu  of    '    parish  in  all  cases,  I  cannot  forbear  thinking,  that  this 
'^jiKNTr'''*  would  have  been  effected  by  some  distinct  enactment* 
and  not  by  words  immediately  following  and  connected 
in  language  with  an  enactment  regarding  certain  cases 
only.    I  cannot  say  that  I  have  found  any  reason  for. 
thus  expressly  requiring  the  notice  to  the  parish  oflScers, 
where  the  binding  is  into  another  county,  which  may 
not  be  urged  with  almost  equal  force  to  a  binding  in 
the  same  coun^.    But  it  is  to  be  observed,  that  the  le- 
gislature has,  in  the  first  section,  expressly  directed  the 
justices  of  the  apprentice's  county  to  enquire  into  the 
fitness  of  the  proposed  master  and  the  distance  of  his 
residence ;    and  I  presume  it  was  thought,  that  where 
the  discharge  of  this  prescribed  duty  should  appear  to 
the  justices  to  require  a  notice  to  the  officers  of  the. 
master's  parish,  they  would  require  such  notice  to  be 
given,  whereas  no  special  duty  is  imposed  by  the  act  on  the 
justices  of  the  master's  county ;  and,  as  I  construe  the  act, 
'    there  is  a  special  qualification  respecting  those  justices  in ' 
rc^rd  to  their  business  or  manu&cture;  and  the  notice 
may  therefore  have  been  required  in  this  case,  as  well  for 
the  purpose  of  supplying  the  place  of  that  enquiry  which 
is  enjoined  in  the  other,  as  for  security  against  the  allow-, 
ance  of  the  indenture  by  any  justice  of  the  same  business 
as  the  master.     I  think,  also,  that  if  such  an  intention- 
had  been  entertained  by  the  l^slature,  the  sentence  re- 
.  quiring  notice  would  have  contained  some  words  denot- 
ing that  the  notice  was  to  be  given,  whether  the  master's, 
parish  was  in  the  same  county  as  the  apprentice's,  or  in 
a  different  county ;  and  if  the  master's  parish  was  in  the 

same 
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suae  cxHinty,  then  that  the  notice  should  be  given  be-       lS24f. 
£are  making  the  order  for  the  binding,  which  is  the 
important  act,  and  not  merely  before  the  allowance  of       agpuut 
the  indenture,  which  is  only  a  ministerial  act,  as  it  re*        ants  of 
spectB  the  justices  who  have  made  the  order ;  for  I  think       Tmmt. 
it  cannot  have  been  intended  that  the  same  justices 
sboold  make  an  enquiry  and  then  an  order  for  the  himlr 
ingy  and  afterwards  give  an  opportunity  for  the  officers 
of  another  parbh  to  attend  before  them,  who  might  in- 
dace  them  to  rescind  their  order.     If  notice  to  such 
officers  and  proof  thereof  were  to  be  required,  I  think 
they  ought  to  be  required  in  the  first  instance,  and  be- 
fore makii^  the  order.     If  the  notice  is  confined  to  the 
aliowaoce  of  the  indenture  by  the  justices  of  another 
county,  it  is  required  before  any  act  is  to  be  done  by 
tbeoL    The  notice  is  certainly  required  only  with  re- 
ference to  an  allowance  of  the  indenture  by  the  justices 
of  the  master^s  county.     If  it  is  required  where  that 
county  hqypens  to  be  the  same  as  the  county  of  the  ap- 
prentice, then,  as  I  have  before  observed,  it  will  be  re^ 
quired  before  an  allowance  by  the  binding  justices  in 
some  cases  and  not  in  others,  and  this  will  not  be  dis- 
tinctly shewn  by  the  statute ;  whereas,  according  to  my 
ocmstruction  of  the  statute,  the  several  matters  required 
of  the  justices  of  the  two  distinct  jurisdictions  will  .be 
detailed  in  a  plain  and  intelligible  order,  without  any 
■couliisiQn  of  arrangement  or  perplexity  of  language.  . 
For.  these  reasons,  I  am  of  opinion  that  the  notice  is 
vtL  required  where  the  apprentice  and  bis  master  re- 
side in  the  same  county.    The  statute  upon  which  the 
qnestioa  baa  arisen  is  certainly  not  firee  fi*om  ambiguity. 
I  have  already  noticed,  that  if  its  requisitions  are  hot 
complied  wf0i,  a  settlement  cannot  be  gained,  under 

G  4  circum- 
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1824»       droiuiislaiiees  in  which  it  mi^t  have  been  guiiied  heSbte 


TbrnKm 


the  passing  of  the  act;    and  I  have  thought  myself 
bound  to  decide  upon  that  which  I  deem  to  be  th^  true 
ntsef       sense  Bind  meaning  of  the  words  of  the  statute,  re^gard 
Tft»T.       bemg  had  to  tlie  order  and  arrangement  of  its  matter  ; 


and  I  have  the  satisfiustion  of  knowings  that  if  raj 
stmcdmi  be  erroneous,  the  error  is  of  no  practical  iin«> 
portaace,  because  the  opinion  of  my  learned  Brotbers 
must  pretail,  and  the  rule  for  quashii^  the  order  of 
sessions  must  be  made  absdute. 

Order  of  sessions  quaked. 


Wilson  €igainst  Abbott. 
^.kiapMt.        A  SSUMPSIT  for  use  and  occiqpation.    Plea,  non- 

meots  in  his        JljL 

dweUingoiiouw  assumpsit    At  the  trial  before  AiboU  C.  J.,  at  the 

not  payiibU  Ltmdan  sittings  after  last  term»  it  appeared  upon  die  eir- 
^J^^  ammation  of  the  plaintiff's  witnesses,  that  the  plaintUg 
M^^$  ^^  Mkhaelmai  1822,  let  apartments  in  his  dwdliag^ 
i^SJI^isss  ^^^  ^  the  defendant,  at  the  rent  of  45/.  payable  hal£- 
p^^i^a        yearly.    The  defendant  todc  possession  at  Michqelmae 

year  i  rent.   In 

jMfMofUut      .1822,  and  at  Ladjf-^Unf  1823  paid  half  a  yearns  rent 

the  apwtments    On  the  23d  Jtm^  1823  the  defendant  left  the  apartments 

Idt  nodn^o^    Without  giving  any  notice  to.  quit,  and  tendered  to  the 

qu  t,  but  jt  j/i.  iimji^rd  one  quarter's  rent  to  the  then  Midmnmer ;  this 


JjJ!^^^^'  was  refused  by  the  plaintiff,  and  when  Michadmas^  1828 
1824^  d2!  arrived  he  demanded  half  a  year's  rent,  which  the  doi- 
manded  an-       fendant  paid.  At  Ladjf^ay  1 824  the  plamtiff  demanded 


yetr'irent,        another  half  year's  rent,  wliich  the  defendant  refosed 

whidi  Jl  re- 

lUatd  to  p«7 :  Held,  that  from  these  facts  the  law  would  not  imply  a  taking  fitnn  a  year 

toyeur. 

to 
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to  pty,  upon  wUdi  the  present  action  was  brought  The  1834. 
pUttdff  gave  no  evidence  of  what  passed  at  the  time 
C9f  tikiDg  the  apartments,  so  as  to  shew  whether  there  yant 
was  a  taking  from  year  to  year,  or  only  for  one  year. 
Upon  ^dus  die  Lord  Chief  Justice  held,  that  a  taking 
fiom  year  to  year  ooold  not  be  inferred  from  die  &cts 
proved.  H  the  defendant  had  continned  in  possession 
after  die  oommenoement  of  a  second  year,  that  might 
lurve  been  evidence  of  a  yearly  taking,  bat  not  having 
done  so  he  was  not  liable  for  rent  daring  the  second 
year.    The  plaintiff  was  nonsuited. 

Cftdry  now  moved  for  a  new  trial.  A  contract  for  a 
tenincy  from  year  to  year  ought  to  have  been  implied 
fiom  the  ftcts  proved  in  this  case,  for  it  was  holdto  as 
long  ago  as  die  reign  of  Henry  VIIL  that  a  general  oc» 
tiipation  should  be  considered  to  be  an  occupation  froln 
year  to  year ;  and  diat  a  person  so  holding  should  Hot  be 
gected  from  his  lands  without  half  a  yearns  notice  from 
his  landlord  to  relinquish  the  possesion.  Here  the 
plaintiff  proved  a  general  occupation  of  the  premises  by 
the  defendant  at  a  yearly  rent  It  lay  on  die  latter, 
therefore,  to  rebut  die  presumption  arising  from  such  a 
state  of  things,  by  shewing  a  specific  contract  creating 
less  than  a  yearly  tenancy.  The  landlord  could  not 
have  maintained  any  gectment  against  die  tenant,  with- 
oat  having  given  a  notice  to  quit,  and  if  that  be  so  the 
tenant  ought  not  to  be  at  liberty  to  determine  the 
tenancy  without  a  similar  notice.  Adams  on  Eject" 
nenij  97.  Bight  v.  Darby,  (a) 

(a)  1  7.11.162: 

Abboti' 
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ApBOTT  C.  J.    I  am  of  opinion  that  a  tenancy  for 
more  than  a  year  ought  not  to  have  been  Jnfiared  from 
the  fixts  proved  in  this  case.   According  to  the  ordinal^ 
practice  lodgings  are  not  usually  let  even  for  so  lon^  a 
period  as  a  year,  and  we  are  now  called  upod  to  infer 
the  existence  of  a  contract  continuing  for  two  years  at 
least,  contrary  to  the  general  usage.    If  the  defendant 
had  continued  to  occupy  the  apartments  after  the  coin- 
mencement  of  a  second  year,  there  would  have  been 
ground  for  inferring  a  contract  for  a  tenancy  continu- 
ing from  year  to  year,  for  it  might  reasonably  be  sup- 
posed that  he  continued  in  possession  in  pursuance  of 
the  contract  made.     But  here  the  tenant  quits  during 
the  current  year,  having,  in  the  first  instance,  paid 
half  a  year's  rent,  and  offered  to  pay  rent  for  the  cur* 
rent  quarter,  during  which  he  quitted;  and  he  after- 
wards consents  to  pay  the  rent  to  the  end  of  the  cui^ 
rent  year,  but  refoses  to  pay  it  for  a''  longer  period. 
The  inference  arising  from  these  fects  is,  that  the  de- 
fendant considered  himself  a  tenant  for  one  year  and  no 
longer,  and  there  being  no  evidence  of  any  express 
contract  creating  a  tenancy  for  a  longer  period  than  a 
year,  I  think  that  such  a  contract,  which  is  certainly 
contrary  to  the  general  usage  which  prevails  in  letting 
lodgings,  ought  not  to  be  inferred.    That  being  so,  I 
think  that  the  nonsuit  was  right,  and  that  there  should 
be  no  rule. 

Rule  refused,  (a) 


(a)  See  Thompsm  f .  Mabcrly,  2  Campb^  313, 
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The  King  against  The  Right  Hon.  Charles 
Ami»iuk>n  Pelham,  Lord  Yarbobough. 

HTHIS  was  a  record  transmitted  from  the  petty  bag  Wbcn  an  in- 
office  into  the  Court  of  King's  Bench^  which  sets  that  a  piece  of 
brth  an  inqoisition.  taken  at  CkatkarpSf  in  the  county  tunes  past'been 
cSLinccln,  on  the  12th  day  of  November  1818,  by  which,  S!Jtlr^Sf 
amongst  other  things,  it  was  found  that  there  is  a  cer-  Ihen'andfald ** 
tain  piece  of  land,  being  salt-marsh,  lying  near  or  ad-  ''^^  ^ "bT^ 
joining  to  the  parish  or  lordship  ot North  Ccies  in  the  tiMieai^, 

and  the  coin<- 

*  said  oooDtjT,  which  piece  of  land  is  bounded  towards  the.  miaioiien 
south  and  south-west  by  the  sea-wall  or  searbank  of  the  to  he  fciied 
said  lordship  of  North  Cotes^  and  towards  the  north-west  b|^^  ^' 
bjr  part  of  the  sea-wall  or  sea-bank  of  certain  lands  in  ^^J^^^J. 
the  lordship  of  Tiineyj  and  on  all  other  parts  by  the  sea,  J^l^n  foeT 
and  contains  by  estimation  453  acres  or  thereabouts,  ^T^^. 

"^  North  Tkoredy 

and  is  of  the- annual  value  of  4^.  an  acre,  and  was  in  cum  Abr<& 

Coteiaodthe 

tmies  past  covered  with  the  water  of  the  sea,  but  is  now,  demesne  lands 
and  has  been  for  several  years  past  by  the  sea  left^  and  that  the' same 
is  not  covered  with  water,  except  at  high  tides,  when  the  mmdoned  in 
sea  doth  flow  to  the  said  sea-walls  or  sea  banks ;  which  ^j^^^^^* 
said  piece  of  land,  from  the  time  of  such  dereliction,  ^^^^^ 

projecticm»aUu- 
m,  sDbaidence,  and  accretion  of  ooae,  soil,  sabd,  and  other  matter,  being  slowly,  gradnall]r» 
Hid  hj  imperceptible  increase^  in  long  time  cast  up,  deposited,  and  setUcd  by  and  from  the 
iu  and  reSuz  of  the  tide  upon  and  agafaist  the  eztremi^  of  the  said  manor,  hath  been 
ftnned*  &c.»  and  thenby  benme  paroei  of  the  demesne  umds  of  the  manor ;  without  this, 
tetbe  land  was  left  bythe  sea,  as  found  by  the  inquisition.  The  replication  by  the 
Attsmey-Geamd  tnnrcned  that  the  land  was  fbnned  as  alleged  in  the  inducement  to  the 
Mndant's  trsTcne,  and  joined  issue  on  the  tniTerw  taken  by  the  defendant.  Issue  was 
^  joined  on  tfae  tisverse  taken  by  the  Attomey-GcneraL  It  appeared  by  the  evidence 
that  the  land  in  question  had  been  Ibrmed  gradually  by  ooae  and  soil  deposited  by  the 
«B,  and  that  the  iaerease  oodid  not  be  observed  when  actually  going  on,  although  a 
I  erery  year,  and  in  the  course  of  flfky  years  a  lirge  piece  of  land 

t  upon  this  evidence  the  hmd  could  not  be  said  to 

^,  J  it  was  formed  by  the  slow,  gradual,  and  imper- 
ceptible pngeeftkm,  &c.,  of  oose,  soil,  and  sand,  as  aUeged  in. the  induoement  to  the  de 
feuluii's  tnwmnef  and  that  both  iantes  wars  properly  found  for  him. 

hitherto 


«■«,    anH  MiHft   su«    uwinaM  ixniiu  U0»   u«    t 

vidbie  incrsase  took  place  every  year,  and  i 
hsd  ben  thus  formed:  Hdd,  flnt,  that  up 
Ikire  been  %^  by  the  sea ;  secondly,  that  it  \ 
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1824.  hitherto  has  been,  and  still  is  iinoocupiedi  but  the  herit- 
age thereof  has  been  from  time  to  time  eaten  and  con- 
sumed by  the  cattle  and  sheep  belon^^ing  to  divers 


The  Kwo 


Loffd 

YAftMBovGH.   tenants  or  occupiers  of  lands  situate  witlun  the  said 
parish  or  lordship  of  North  Coies.    And  the  inquisitioii 
then  stated  that  the  said  piece  of  land,  together  with 
other  lands  therein  specified,  the  commissioners  had 
taken  and  caused  to  be  sazed  into  the  hands  of  our  said 
lord  the  king.    To  this  inquisition  the  defendant  filed  a 
traverse,  which,  after  craving  oyer  of  the  commissioner's 
return  and  inquisitioh,  and  admitdng  the  boundaries, 
qUAutiiy,  and  value  of  the  land  in  question,  and  that  the 
same  piece  of  land  is  now,  and  has  been  for  several 
years  past  not  covered  with  water,  except  at  high  fides^ 
when  the  sea  doth  flow  to  the  said  sea-wall  or  sea-bank, 
states,  that  ^'  firom  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  bath  been,  and  st&t 
b  a  certain  ancient  manor  called  or  known  by  the  name 
of  the  manor  of  North  Tharedu^  cam  North  Coies,  situate 
within  the  parish  of  North  Cote^  aforesaid,  in  the  said 
County  of  Uficdn^  and  that  the  defendant,  long  before 
the  respective  dnys  of  issuing  the  commission  and  find- 
ing the  Inquisition,  to  wit,  on,  ftc,  was  seized  in  his 
demesne  as  of  fee,  of  and  in  the  manor  of  JVbrfA  Thoresby 
cum  NortA  Cot€$9  and  the  demesne  lands  thereof^  and 
that  the  same  piece  of  knd  heretofore  to  wil^  on  the 
1st  day  of  January  1300,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  finding  the  in- 
quisition, by  the  riow,  gradual,  and  impereeptible  projec- 
tion, alluvion,  subsidence^  and  aocietiGn  of  oosse,  soil, 
sand,  and  matter,  bdng  slowly,  gradually,  and  by  im- 
percqptiUe  increase  in  long  dme  cast  up,  dqxwited,  and 
settled  by  and  from  the  flux  and  reflux  of  the  tide  and 

waves 
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waves  of  the  sea,  in,  upon,  and  against  the  outside  and  1894. 
extremi^  of  the  demesne  lands  of  the  same  manor,  bath  x^Tk^ 
been  formed,  and  hath  settled,  grown,  and  accrued  upon  T^ 
and  against  and  unto  the  said  demesne  lands  of  the  Tariorooqs. 
same  manor,  and  the  same  and  every  portion  thereof 
when  and  as  the  same  hath  so  there  been  formed,  set- 
tled»  growi^  and  accrued,  hath  thereupon  and  thereby 
at  those  times  respectively  in  that  behalf  above  roen^ 
tioned,  forthwith  become  and  been,  and  from  the  same 
several  times  req)ectively  have  and  hath  continued  to  be, 
and  still  are  and  is  part  and  parcel  of  the  said  demesM 
lands  of  the  same  manor,  and  the  several  owners  and 
proprietors  of  the  same  manor  for  the  tiihe  being  during 
all  the  time  aforesaid,  until  the  time  of  the  sdam  of  the 
defendant  as  aforesaid,  and  defendant  during  die  lime 
he  hath  been  so  as  aforesaid  seised  of  and  in  the  maA 
maiior,  from  the  time  of  the  formatioa  and  aocrecbn  of 
the  same  piece  of  land  and  every  part  theraof  vespee- 
tively,  continually  until  the  time  of  the  finding  of  the 
inqnitttion  reapectively  were  and  was  seised  in  their  and 
his  demesne  as  of  foe,  of  and  in  the  same  piece  of  land 
and  eveiy  part  thereof  il^hen  and  as  the  same  hath  so 
been  foimed  and  accrued  as  aforesaid,  as  and  for  part 
and  parcel  of  the  demesne  lands  of  the  same  manor* 
IVidiout  this,  that  the  said  piece  of  land  in  the  plea 
mentioned  and  in  the  inquisition  last  above  mentioned^ 
or  any  part  or  parcel  thereof,  was  or  now  is  by  the  4ea 
Iffi  in  manner  and  form  as  in  the  inquisition  is  above 
supposed  and  found.  The  rq>lioation  of  the  Attorney- 
General  traversed  part  of  the  inducement  to  the  defends 
ant's  traverse,  as  follows :  **  without  this,  that  the  said 
piece  of  land  in  the  inquisition  lastly  mentioned,  being 
the  piece  of  land  before  described  at  die  times  id  the 

said 
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1824.        said  plea  mentioned,  by  the  slow,  gradual,  and  imper- 
"        ceptible  projedicHi,  alluvion,  subsidence,  and  accretion 

ThcKiva  r  r    y  7  .         ,      , 

agohut        of  ooze,  soil,  sand,  and  other  matter  bemg  slowly,  gra- 

Lord  •      •       •  .  • 

TARioiiouaH.    doaUy,  and  by  imperceptible  increase  in  long  time,  cast 
up,  deposited,  and  settled  by  and  from  the  flux  and  re* 
flux  of  the  tide  and  waves  of  the  sea  in,  upon^  and. 
against  the  outside  and  extremity  of  the  demesne  land  af 
the  same  manor,  bath  been  formed,  and  hath  settled, 
grown,  and  accrued  upon  and  against  and  unto  the 
said  demesne  lands  of  the  same  manor  in  manner  and 
form  as  the  defendant  hath  above  in  his  plea  in  that 
behalf  allied  ;^  and  the  defendant  in  his  rejoinder  took 
issue  upon  that  fact.     The  replication  then  took  issue 
on  the  defendant's  traverse,  ^  that  the  said  piece  of 
land   in   the   plea   of  defendant  mentioned,  was  and 
now  is  by  the  i^ea  left,  in  manner  and  form  as  in  the 
inquisition  Is  above  supposed  and  found;"  and  there- 
upon also  the  defendant  joined  issue.    These  issues  were 
tried  at  the  last  assizes  for  the  county  of  D^r&y  before 
Park  J«,  and  a  verdict  found  for  the  defendant.     A  rule 
nisi  having  been  obtluned  to  shew  cause  why  a  new  trial 
should  not  be  had,  the  Court  directed^  at  the  time  of 
shewing  caiise  against  the  rale,  that  the  fects  proved  at 
the  trial  should  be  stated  in  a  special  case  foir  the  opinion 
of  the  CJourt,  and  that  if  judgment  should  be  given  for 
the  king  upon  such  case,  the  verdict  obtained  for  the 
defendant  should  be  set  aside  and  a  new  trial  had ;  and 
if -judgment  should  be  given  for  the  defendant  upon  such 
case^  jui^ment  should  be  entered  for  the  defendant  upon 
the  vqrdict     The  case  was  as  follows : 

The  land  in  question  consists  of  450  acres  of  salt- 
maxsh  called  fittees,  being  the  land  covered  with  herbage, 
which,^  at  the  time  of  taking  the  inquisition  set  forth  in 

IS  the 
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the  pleadings,  lay  be^wenn  the  sea-wall  and  the  sea  op-        1824. 

pQsite  to  NortA  Cotes^  in  the  county  of  Lincoln.    It  was 

pnrned  that  this  land  had  been  formed  in  the  course  of       ogahut 

Lord 

time  by  means  of  ooze»  warp,  sQt,  sludge,  and  soil  car-    TAftvoRouan. 
Tied  down  by  the  Humber^  and  deposited  and  cast  up  by 
the  flux  and  reflux  of  the  sea  upon  and  against  the  ad«* 
jaoent  land,  whereby  the  land  has  been  enlarged  and 
increased,  and  the  sea  has  receded.     The  matter  thus 
deposited  is  at  first  soft  and  sludgy,  but  in  the  course  of 
five  or  six  years  grows  firm,  and  then  produces  herbage. 
With  respect  to  the  degree  or  rate  of  growth  and  in- 
crease of  the  land,  the  evidence  produced  on  the  part  of 
the  crown  was  as  follows :  the  first  witness  proved  that 
the  sea  had  receded  in  parts  140  or  150  yards  within 
twenty-^  or  twenty-seven  years;  and  that  within  the 
last  ibor  years  h^  could  see  that  it  had  receded  much  in 
parts,  but  could  not  say  how  much;  and  in  parts  he 
believed  that  it  had  not  receded  at  alL    The  alteration, 
he  said,  had  been  slow  and  gradual,  and  be  could  liot 
percdve  &e  growth  as  it  went  on,  though  he  could  see 
there  had  been  an  increase  in  twenty-six  or  twenty-seven 
years  oflWox  150  yards,  and  that  it  had  certainly  re- 
ceded since  he  measured  the  land  the  year  before.     The 
second  witness  proved  that  in  fifteen  years  there  had 
been  an  increase  of  the  fittees  on  the  outside  of  the  sea- 
1^1;   in  some  parts  from  100  to  150  yards;  that  it 
grows  a  little  from  year  to  year.    That  within  the  last 
fire  years  there  had  been  a  visible  increase  in  some  parts 
during  that  period,  of  from  thirty  to  fiffy  yards ;  that 
the  gradual  increase  is  not  perc^tible  to  tlie  eye  at  the 
moment.     The  third  witness  said  there  had  been  soihe 
small  increase  in  every  year ;  and  the  fi>urth  witness  said 
the  swarth  increased  every  year  very  gradually,  and  that 

perhaps 
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1824.       perhaps  it  had  gathered  a  quarter  of  a  mile  in  breadth 
:         in  some  places  within  his  recoUectiony  or  during  the  last 
agamu       fifiy-four  or  fiify-five  years^  and  in  some  places  it  had. 
YAftBOBogam   gathered  nothing.    It  was  proved  that  the  ground  be- 
tween the  sea-wall  above  mentioned  and  another  sea- 
wall QtiQ  more  remote  from  the  sea,  appeared  to  have 
been  coverctd  over  with  the  sea  formerly, 

'      Chndbum  for  the  crown*   The  principles  of  law  which 
govern  the  rights  of  the  crown  to  maritime  accretioos 
are  laid  down  with  great  precision,  by  Lord  Haie^  io 
his  treatise  De  Jure  Maris,    He  states  that  *^  the  king 
hath  a  tide  to  maritime  increments,  or  increase  of  the 
land  by  the  sea,  and  this  is  of  three  kinds,  viz.  firs^ 
increase  per  projectionem  vel  alluvionem ;  second,  in- 
crease p^  relicdonem  vel  desertionem ;   third,  per  in- 
sula productionem,"  (a)  and  he  gives  a  description  of 
eadi.    The  increase  per  alluvionem  is  now  in  question^ 
and  that  he  describes  as  follows :  ^  The  increase  per 
alluvionem  is  when  the  sea,  by  casting  up  sand  and 
earth,  doth  by  degrees  increase  the  land,  and  shut  itself 
out  further  than  the  ancient  bounds  went    The  reason 
why  this  belongs  to  the  crown  is,  because^  in  truth,  the 
soil  where  there  is  now  dry  land  was  formeriy  part  of 
the  very  fundus  maris,  and  consequendy  belonged  to  the 
king.     But,  indeed,  if  such  alluvion  be  so  insensible 
that  it  cannot  be  by  any  means  found  that  the  sea  was 
there,  idem  est  non  esse  et  non  apparere,  the  land  thus 
increased  belongs,  as  a  perquisite,  to  the  owner  of  the 
land  adjacent''    In  page  28  Lord  Hak  i^gain  describe 
the  jus  alluvionis  in  nearly  the  same  word^  and  then 

(a)  Ft  I.e.  4.  p.  14^ 

cites 
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cites  die  ibUowing  passage  from  Braclon^  lib.^«  cS«       1824. 
**  Item  qnod  per  alluvionem  agro  tuo  flumen  adjecit  . 

^^  JLd9  J&INO  . 

June  gentium  tibi  acquiritur.     Est  autem  alluvio  latens       mmu 

aKarementam.     £t  per  alluvioDem  adjici  dicitur  quod   Tahborosoh. 

ita  paulatim  adjicitur,  quod  inteUigere  non  possis  quo 

mom^ito  temporis  adjiciatur,  &c«      Si  autem  non  sit 

latens  iocrementum  contrarium    erit,    ut  vis  fluminis 

partem  aliqoam  ex  tuo  prsedio  detraxit  et  yicini  pnedio 

appulit,  ceitum  est  eam  tuum  permanerey  &c«/'  and 

^en  ie  observes,  ^'  but  Bracton  follows  the  civil  law  in 

dns  and  some  other  following  places ;"  and  soon  after 

he  adds,  ^  This  jus  alluvionis,  as  I  have  before  said,  ia> 

de  jure  communi,  by  the  law  of  England  the  king's/* 

With  respect  to  the  increase  per  relictionem,  or  recess 

of  the  sea.  Lord  Hale  says,  '*  This  doth  de  jure  communi 

belong  to  the  king''  (a),  and  he  assigns  the  same  reason  as 

before,  that  die  sea  is  part  of  the  waste  of  the  crown,  and, 

therefore,  that  which  lies  under  it  belongs  to  ihe  king; 

and  he  cites  the  case  of  an  information  against  Ol^lsBoorih 

and  others  ^  for  intruding  into  300  acres  of  land  which 

was  reiictnm  p&t  mare^  and  now  called  SuUon  Marsk  / 

the  defendants  pleaded  specially,  and  entitled  themselves 

by  prescription  to  the  lands  project  by  the  sea;  and 

upon  demurrer  adjudged  against  them,  that,  first,  by 

the  prescription  or  dtl^  made  to  lands  project,  which  is 

jus  alluvionis,  no  answer  is  given  to  the  information  for 

lands  rdict,  for  these  were  of  several  natures.     Second, 

it  was  held  that  it  lies  not  in  prescription  to  daim  lands 

relict  per  mare."     This  case  proves  two  things;  first, 

that  it  is  necessary  to  plead  specially  a  title  to  lands 

g^ed  per  alluvionem ;  and,  secondly,  that  custom  can- 

not  give  a  right  to  lands  per  relictionem.    In  the  case' 

(a)  P.  14. 

Vol.  III.  H  of 
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1824';        of  the  Abbot  of  Peterborough  {a),  he  pleaded  and  proved 
^    ,,  a  title   by  custom  to  lands   formed    per  alluvionein. 

The  Kino  ^  "^       ^ 

agwui        and   judgment  was  given    for  him.     It  is  not   <x>n- 
YARBoiioaaii.   tended  that  the  defendant,  in  the  present  case,  might 
not  have  shewn  a  title  to  the  lands  in  dispute  if  he 
had  alleged  and  proved  a  custom,  but  he  has  not  done 
so«   In  the  Abbot  of  Bamsajfs  case  (6),  where  the  Crown 
demanded  sixty  acres  of  land  which  the  abbot  had  ap- 
propriated to  himself;   he  pleaded  that  he  held  the 
manor  of  Brancaster^  situate  near  the   sea,   and  that 
there  was  thwe  a  certain  marsh  sometimes  dinunished 
and  sometimes  increased  by  the  flux  and  reflux  of  .the 
sea,  and  traversed  the  appropriation ;   and  upon  issue 
joined  a  verdict  was  found  for  the  abbot,  and  judgment 
given  quod  eat  sine  die.    This  case  is  cited  by  Lord 
Hale  (c),  who  observes  upon  it,  '*  Here  is  no  custom 
at  all  alleged,  -but  it  seems  he  relied  upon  the  common 
right  of  his  case,  as  that  he  suffered  the  loss,  so  he 
should  enjoy  the  benefit,  even  by  the  bare  common  law, 
in  case  of  alluvion."     Upon  that  authority  it  must  be 
conceded  that  a  subject  may  be  entitled  to  accretions 
by  alluvion,  if  he  pleads  and  prqves  that  he  has  been 
subject  to  loss  by  the  sea  in  the  same  place.     At  the 
commencement  of  that  case  Dyer  puts  a  quaere,  '*  whe* 
ther  lands  left  by  the  sea  shall  belong  to  the  prince  ot 
the  owner  of  the  adjoining  land,"  which  is  answered  in 
a  note  supposed  to  be  by  Treby  C.  J.     "  The  prince 
shall  have  all  lands  left  by  or  gained  from  the  sea." 
There  is  another  way  also  in  which  the  subject  may  be 
entitled  to  increase  by  alluvion,  viz.  if  the  alluvion  is  so 
insensible  that  it  caimot  be  known  that  the  sea  ever  was 

(a)  Hale,  De  Jure  Mar.  29.  (6)  Dyer^  326.  b.         fc)  P.  29. 

there. 
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there»     To  this   right  CaUis{a)  applies  the  principle    .    1824'. 
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''de  minimis  non   curat  lex."     It  is  unnecessary  to 
notice  the  increase  per  insulae    productionem.     The        a^insi 
r^t  of  the  king   to  lands  formed  by  alluvion,   or    YAaBo&oocH. 
feft  by  the  sea,  is  therefore  clear*    It  is  also  admitted 
that  where  the  land  oF  a  subject  is  overwhelmed  by  the 
sea,  and  again  left  dry,  the  right  of  the  subject  revives. 
SoU.  Ahr.  168.   Prerog.  du  Boy,  B.  pL  2.    The  crown, 
therefin^  in  claiming  maritime  increments  takes  no- 
thing from  the  subject:  it  merely  claims  to  retain,  in  a 
dry  state,  that  which  clearly  belonged  to  it  when  covered 
with  water.     In  the  present  instance  the  subject  seeks 
to  take  something  from  the  crown.     Probably  the  pas- 
sage dted  from  Bracton  by  Lord  Hale  may  be  relied  on 
by  the  other  side;  but  Lord  Hale  observes,  that  the 
passage  in  qaestion  follows  the  civil  law,  and  in  various 
other  works  Bntcton  is  spoken  of  as  not  being  entitled  to 
mqch  weight  as  an  authority  in  our  law.    See  FU%.  Abr. 
Gard.  pi.  71.    StaweU  v.  Zouch  (6),  Ball  v.  Herbert,  {c) 
Another  authority  relied  upon  by  the  defendant  at  the 
trial  was  2  BL  Com.  p.  26 1 .,  but  that  is  plainly  a  very  loose 
passage,  for  no  disdnction  is  made  between  the  increment 
by  alluvion  and  by  dereliction :  it  cannot  be  contended 
that  all  increase  by  alluvion  belongs  to  the  subject  if  it 
be  imperceptible  to  the  eye  whilst  going  on,  for  then  the 
increase  by  alluvion  must  always  belong  to  the  subject  for 
the  actual  formation  of  the  land  can  never  be  observable 
at  the  moment.    The  right  of  the  subject  really  depends 
on  the  principle,  <<  de  minimis  non  curat  lex."     Here 
the  whole  increase  was  460  acres,  xmd  it  went  on  at  the 
rate  of  eight  or  nine  yards  in  width  every  year.    The 

(a)  On  SewerSyp,  5\>  (6)  \  Plowd,St51. 

(c)  3  r.  £.2^.     But  see  a  different  opinion  q(  Jhacttn,  in-Pref.  to 
9  C#.  p.  IJ,,  and  Doddridge' i  Eng.  Lawyer,  41. 

H  2  principle 
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1824.       principle  before   menUoned  is  here  inapplicable;    na 
'       customary  or  prescriptive  right  was  pleaded,  nor  -wsls 
afaittst        the  defendant's  case  made  to  depend  upon  the  liability 
tiKBOftouaH.  to  loss  by  tlie  encroachment  of  the  sea,  the  fir^  issue 
should,  therefore,  have  been  found  for  the  crown.     On 
the  second  issue  the  only  question  was,  whether  the  land 
had  been  left  in  the  manner  stated  in  the  inquisition. 
Now,  the  only  object  of  the  inquisition  was  to  find  whe- 
ther land  which  had  originally  been  covered  with  the  sea 
had  been  left  dry.   No  technical  distinction  was  made  by 
the  coi^imissioners  between  lands  formed  by  alluvion 
and  those  derelict  by  the  sea.      Their  finding  was  in 
substance  that  the  sea  had  receded  from  the  land3  in 
question,  and  that  was  supported  by  the  evidence. 

PhiUippsy  contra.   The  word  •*  imperceptible^'*  in  the 
first  issue,  must  be  understood  in  the  sense  which  the 
term  commonly  bears.    It  has  not  any  legal  or  technical 
meaning  in  contradistinction  from  the  sense  which  it 
bears  in  common  parlance.     The  same  meaniiig  will  be 
collected  from  the  context     The  issne  is,  whether  the 
piece  of  land  in  dispute  has  been  formed  upon  the  de- 
mesne lands  of  the  manor  by  the    *^  slow,  gradual,  and 
imperceptible  projection,  alluvion,  subsidence,  a&d  ac- 
cretion of  ooze,  soil,  and  other  matter  being  slowly, 
gradually,  and  imperceptibly  deposited  by  the  flux  and 
reflux  of  the  tides."     The  words  "  slow,  gradual,  and 
imperceptible  accretion  and  alluvion,"   must  be  under- 
stood to  describe  an  alluvion  so  gradual  as  not  to  be 
observed  at  the  time,  as  not  to  be  perceived  in  its  pro- 
gress.   The  deposition  being  thus  imperceptible,  the 
increase  must  be  the  same.    By  the  operation  of  the 
tides,  then,  a  small  increment  has  been  deposited  fix>m 
14  day 
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day  to  day,  until,  in  the  course  of  time,  a  considerable       1824f» 
piece  of  land  has  been  loaned ;  still,  however,  composed      ^    „ 

"^  The  Kixa 

of  jninote  increments,  each  part  being  to  the  whole  as        ajsainu 

Lord 

the  fluxion  to  the  fluent     If  the  words  of  the  issue  are  Ya^bomuoi^ 
to  be  iipderstood  in  their  ordinary  senses  the  evidence 
completely  established  the  defendant's  allegation,  and 
ihe  jury  could  only  find  their  verdict  for  him.    One 
witness  stated,   that  the  alteration  had  been  slow  and 
gradual^  and  he  could  not  perceive  the  growth  as  it  went 
<m.  Another  said,  that  the  land  grows  a  little  "from  year 
to  year,  and  that  the  gradual  increase  is  not  perceptible 
to  the  eye  at  the  moment.    If  there  be  in  rerum  naturft^ 
such  a  thing  as  imperceptible  alluvion,  it  was  that  which 
the  witnesses  in  this  case  proved  to  have  taken  place.  It 
exactly  corresponds  with  Bracton*s  definition  of  alluvion : 
.  **  Latens  incrementum  quod  ita  paulatim  adjicitur  ut  in* 
tcfligere  non  possis  quo  momento  temporis  adjiciatun*^ 
Hie  jury,  therefore,  could  not  do  otlierwise  than  find 
the  first  issue  for  the  defendant,  and  if  so,  all  question  aa 
to  the  second  is  at  once  disposed  of ;  for  that  describes 
the  lands  as  left  by  the  sea.  Now  Lord  Hale  and  CaU%9^ 
in  a  variety  of  passages,  speak  of  lands  formed  by  al- 
luvion and  those  Itft  by  the  sea,  as  totally  difierent  in  na^ 
ture,  and  subject  to  difierent  rules  of  law.   If,  therefor^ 
the  first  issue  was  properly  found  for  the  defendant,  the 
joiy  could  not  have  done  right  had  they  found  the  second 
ibr  the  crown.     The  principle  point  made  on  the  other 
side  was,  that  even  supposing  the  land  in  question  to 
have  been  deposited  by  imperceptible  degrees,  still  the 
defisndant  cannpt  be  entitled  to  the  judgment  of  the 
Court,  inasmuch  as  he  has  not  stated  on  tlie  record  any 
custom  or  prescription,  or  other  legal  title  to  it     But» 
upon  a  careful  examination  of  the  authorities,  it  will  be 

H  S  founds 


102  CASES  IN  TRINITY  TERM 

1824.       found,  that  the  subject  is  entitled  to  such  lands  of  com-- 
•"""       mon  riffht.    There  is  little  to  be  found  touching  the 

The  Kiiro 

agttkui       point  in  the  old  books.  Neither  Brookes  or  Fitzherber^s 
YAftBORouoH.   Abr.  contuns  any  trace  of  such  a  prerogative  as  that  now 
claimed,  nor  is  it  mentioned  in  Staimfbi*d  de  Prerqg.  Regis. 
Dyer  C.  J.  puts  it  as  a  doubtful  question,  whether   a 
great  quantity  of  land  reUnqmshed  by  the  sea  shall  be- 
long to  the  prince  by  his  prerogative,  or  to  the  owner  of 
the  adjoining  land,  as  a  perquisite  (a) ;  and,  after  refer- 
ring to  several  text  writers,  he  cites  the  Aibot  of  Ram^ 
say 8  case,  and  afterwards  Digges  v.  Hammond  as  a  like 
jcase.      In  both  judgment  was   given  for  the  subject 
against  the  crown,  although  the  record  did  not  contain 
any  allegation  of  a  customary  or  prescriptive  titie ;  and 
it  appears  by  CaUis^  pp.  50.  and  53.,  that  the  lands  were 
formed  by  alluvion.      With   respect  to  the  note   by 
Treby  C.  J.,  it  is  plain,  that  if  it  was  meant  as  a  solution 
of  C.  J.  Dtfer^s  doubt,  it  applies  to  derelict  lands  only ; 
but  if  it  b  to  be  taken  in  a  larger  sense^  still  it  can  only 
apply  to  derelict  lands,  and  those  from  which  the  sea  has 
been  excluded  by  artificial  means.    It  cannot  be  sup- 
posed to  include  lands  formed  by  alluvion ;  that  is  con- 
trary to  the  natural  meaning  of  the  words,  and  in  oppo- 
sittonf  to  the  two  cases  reported  immediately  after  the 
quaere  put  in  the  text:   now  it  is  not  probable  that 
Treby  C.  J.  would  have  expressed  an  opinion  inconsist- 
ent with  those  cases,  without  making  some  observation 
upon  them.    In  2  Roll.  Abr.  Prerx^.  B.  pi.  9,  10.,  the 
cases  cited  by  Dyer  are  adopted,  and  then  follows  pi.  1 1* 
'^  If  the  salt  water  leave  a  great  quantity  of  land  on  the 
shore,  the  king  shall  have  the  land  by  his  prarc^tive, 

(»)  Di/er,  o26,  b. 

and 


IN 
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aoid  tbe  owner  of  the  adjoining  soil  shall  not  have  it  as        1824* 
M  po-qoisite."     Whence  it  may  be  inferred,  that  BoUe     -y^TKuia 
tluN^ht,  land  formed  gradually  by  alluvion,  would  go  to       "^^ 
tbe  owner  of  the  adjoining  land,  of  common  right,  as.  a.  Yaemeouab^ 
perquisite;  and  it  has  been  so  understood;  Com.  Digi. 
Prerqg.  (D.  61.)  and  2  ^  Com.  261.    Lord  Hale^  in. 
his  treatise  JDe  Jure  Maris,  manifestly  speaks  of  two  di£- 
ferent  kinds  of  gain  by  alluvion ;  the  one  where  a  consi- 
derable increase  takes  place  at  one  time,  the  other  where 
it  is  gradual  and  by  insensible  degrees.    In  the  former 
case  it  belongs  to  the  crown,  in  the  latter  to  the  subject  ;• 
and  he  does  not  cite  any  case  to  shew,  that,  under  such 
Circumstances,  the  right  of  the  subject  depends  on  cus- 
tom or  prescripticxu    In  the  Abboi  of  PeterborougA'g 
GBse  a  custom  was  certainly  alleged,  but  it  is  not  stated 
Cfaat  his  right  eould  not  have  been  established  without  it; 
and  in  tbe  Abbot  of  Bamsajfi  case   no  such  title  was 
stated  on  the  record    Lord  Hale  cannot  be  taken  to. 
mean  that   the  increment  belongs  to  the  subject  only 
when  it  is  so  inconsiderable  as  to  be  scarcely  percqp-i* 
tiUe;  for  in  the  Abbot  ofBamsmfs  case,  which  he  cites, 
the  dispute  was  for  sixty  acres ;  and  unless  the  land  is, 
after  the  Lapse  of  many  years,  clearly  discernible,  a  dis- 
pute respecting  it  can  hardly  arise.     The  true  and  only 
sensible  meaning  is,  that  where  the  increase  is  imper- 
ceptible in  its  progress,  there  the  land  becomes  the  pro- 
perty of  the  subject  as  it  is  formed;  it  is  then  vested  in 
Umde  die  in  diem;   and  what  is  once  vested  in  him 
csonot  be  devested  by  the  circumstance  of  a  still  further 
increase  afterwards  taking  place.     This  agrees  with  the* 
case  eited  in  CaUis{a\  from  the  22  Lib.  ass,  pi.  95. 

(«)  51. 

H  4  "  T|ie 
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1824^       ^^  Tiie  case  was,  that  a  river  of  water  did  run  betvreea. 
_^-_         two  lordships,  and  the  soil  of  one  side,  tojoether  with 

Too  JLIMO 

against       the  river  of  water,  did  wholly  belong  to  one  of  the  said 
Lonl 
Yabbomuoh.   lordships,  and  the  river,  by  little  and  little»  did  gather 

upon  the  soil  of  the  other  lord,  but  so  slowly,  that  if  one 
had  fixed  his  eye  a  whole  day  thereon  together,  it  could 
not  be  perceived.    By  this  petty  and  imperc^>tible  in- 
crease the  increasement  was  got  to  the  owner  of  the 
river;   but  if  the  river,  by  a  sudden  and  an  unusual 
flood,  had  gained  hastily  a  great  parcel  of  the  other, 
lord's  ground,  he  should  not  thereby  have  lost  the  same  ; 
and  so  of  petty  and  impercdvable  increasements  from 
the  sea,  the  king  gains  no  property  for  *^  de  minimis  non 
curat  lex."    The  case  of  the  river  clearly  explains  the 
mode  in  which  Callis  intends  to  apply  the  maxim, 
vi2.  that  the  king  has  no  claim   to  the  land  where 
the  increase  is  by  imperceptible  degrees,  however  large 
it  may  ultimately  become.    There  is  not,  then,  either 
upon  authority  or  principle,  any  ground  for  disturbing 
the  verdict  found  for  the  defendant 

CV/r.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.     Upon  this  case  the  only  questicui  for 
the  judgment  of  the  Court  is,  whether  the  evidence 
given  at  the  trial  was  such  as  to  justify  the  verdict  of 
the  jury  upon  the  issues  joined.    Whether  the  pleadings 
have  been  correctly  framed  on  either  side,  or  what  may. 
be  the  legal  consequence  and  effect  of  the  verdict,  sup- 
posing it  to  stand,  are  points  not  now  before  us.     I 
notice  this,  because  some  part  of  the  argument  at  the. 
bar  was  more  properly  applicable  to  a  matter  of  law 
upon  admitted  facts,  than  to  the  question  whether  par- 
ticular 
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ticalar  issaes  are  nmintained  by  the  evidciioe ;  orinother       IBU. 
woid%  whether  particular  facts  are  fiwnd  to  exist  ThTK^* 

Tbe  second  issue  upon  the  record  arises  upon  a  tra-  ^^ 
TeiBe  of  the  matter  found  by  the  inquisition.  Theuiatter  YAft«»ova» 
thus  fi>ond»  is,  that  the  land  now  claimed  by  the  crown 
was  in  times  past  covaned  witib  the  water  of  the  aea,  bat 
is  now,  and  has  been  for  several  years,  left  by  the  sea. 
Now,  the  distinction  between  land  derelict,  or  left  by  the 
sea,  acqairii^  a  new  character  in  omsequence  -of  .the 
mere  subodence  and  absence  of  the  salt  water;  and 
land  gained  by  alluvion  or  projection  of  extraneous 
matter,  whereby  the  sea'  is  excluded  and  prevented  from 
oveiflowing  it,  is  easily  intelligible  in  &ct,  and  recog* 
nised  as  law  by  all  the  authorities  on  the  subfect.  Upon 
the  evideDoe  it  is  very  plain,  that  the  land  in  question  is 
of  the  latter  description,  and  therefore  tbe  issue  joined 
upon  this  point  was  properly  found  for  the  defendant. 

Hie  pincipal  question  arose  upon  the  first  issue  and 
it  is,  as  I  have  before  intimated,  merely  a  question  of 
fiicL  The  defendant  has  pleaded,  that  the  land  in 
question,  by  the.  slow,  gradual,  and  imperceptible  pra-r 
jecdon,  alluvion,  subsidence,  and  accretion  of  ooze,  soil, 
sand,  and  other  matter,  being  slowly,  gradually,  and 
by  imperceptible  increase,  in  long  time  cast  up,  deposited, 
and  setded  by  and  from  the  flux  and  reflux  of  the  tide 
and  water  of  the  sea  in  upon  and  against  the  outside 
and  extremity  of  the  demesne  lands  of  the  manor,  hath 
been  formed,  and  hath  settled  grown  and  accrued 
upon  against  and  unto  the  said  demesne  lands.  This 
alligation  has  been  denied  on  the  part  of  the  crown,  and 
an  issue  taken  upon  it.  The  allegation  regards  only 
die  manner  in  which  the  land  has  been  formed :  it  con- 
tains nothing  ils  to  the  result  of  its  formation,  nothing 

as 
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1834.       as  to  the  practicability  of  ascertaining,  after  its  form— 
^^  j^^^     ation,   by  any  marks  or  limits  or  quantity  previously 

««^u^       existing  and  known^  or  by  measure  to  commence  aod 
TaftBOEouaH.   be  taken  from  such  marks,  or  with  reference  to  such 
quantity,  how  much  is  now  land,  that  once  was  sea* 
It  is  clear  upon  the  evidence,  that  the  land  has  been 
formed  slowly  and  gradually  in  the  way  mentioned  in 
the  plea.     The  argument  was  upon  the  word  ^^  im* 
perceptibly;"  and  for  the  crown,    two  passages  were 
cited  from  Sir  Matthew  Hal^s  treatise,  De  Jure  Maris^ 
wherein  that  very  learned  writer  speaks  of  land  gained 
by  alluvion,  as  belonging  generally  to  the  crown,  unless 
the  gain  be  so  insensible  that  it  cannot  be  ly  afy  means^ 
according  to  the  words  of  one  of  the  passages,  or  iy  atuf 
limits  or  marksf  according  to  the  words,  of  the  other 
passage^  found  that  the  sea  was  there;  idem  est  noi» 
esse  et  non  apparere.    In  these  passages,  however.  Sir 
Matthew  Hale  is  speaking  of  the  l^al  consequence  of 
such  an  accretion,  and  does  not  explain  what  ought  to 
be  considered  as  accretion  insensible  or  imperceptible 
in  itself,  but  considers  that  as  being  insensible,  of  which 
it  cannot  be  said  with  certainty  that  the  sea  ever  was 
there.    An  accretion  extremely  minute,  so  minute  as 
to  be  imperceptible  even  by  known  antecedent  marks  or 
limits  at  the  end  of  four  or  five  years,  may  become,  by 
gradual  increase^  perceptible  by  such  marks  or  limits  at 
the  end  of  a  century,  or  even  of  forty  or  fifty  years. 
For  it  is  to  be  remembered  that  if  the  limit  on  one  side 
be  land,  or  something  growing  or  placed  thereon,  as  a 
tree,  a  house,  or  a  bank,  the  limit  on  the  other  side  will 
be  the  sea,  which  rises  to  a  height  varying  almost  at 
every  tide,  and  of  which  the  variations  do  not  depend 
merely  upon  the  ordinary  course  of  nature  at  fixed  and 
ascertained  periods,  but  ui  part  also,  upon  the  strength 
15  and 
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and  directiOT  of  the  vind,  which  are  di£ferent  almost       1824*. 
firom  day  to  day.    And,  therefore,  these  passages  ttom 
the  wane  of  Sir  MaUkew  Hale  are  not  properly  appli*       ofcaimt 
GaUe  to  this  questicm.    And  considering  the  word  ^  im-   YAaMMwav. 
peroeptible"  in  this  issue,  as  connected  with  the  words 
*^  slow  and  gradual,"  we  think  it  must  be  understood  as 
expres^ve  only  of  the  manner  of  the  accretion,  ta  the  other 
words  undoubtedly  are,  and  as  meaning  imperceptible 
in  its  progress,  not  imperceptible  after  a  long  lapse  of 
time.     And  taking  this  to  be  the  meaning  of  the  word 
^  imperceptible,"  the  only  remaining  point  is,  whether 
the  accretion  of  this  land  might  properly  upon  the  evi- 
dence be  considered  by  the  jury  as  imperceptible.  No  one 
iHtness  has  said  that  it  could  be  perceived,  either  in  its 
progress,  or  at  the  end  of  a  week  or  a  month.     One 
witness,  who  appears  twice  to  have  measured  the  land, 
says,  that  within  the  last  four  years  he  could  see  that 
the  sea  had  receded,  but  he  could  not  say  how  much ; 
the  same  witness  said,  that  it  certainly  had  receded  since 
he  measured  it  last  year,  but  he  did  not  say  how  much ; 
and,  according  to  his  evidence,  the  gain  in  a  period  of 
twenty-six  or  twenty-seven  years,  was  on  the  average 
about  five  yards  and  a  half  in  a  year.     Another  witness 
speaks  of  a  gain  of  from  100  to  150  yards  in  fifteen 
years;  a  much  greater  increase  than  that  mentioned  by 
the  first  witness ;  and  this  second  witness  adds,  that 
during  the  last  five  years  there  had  been  a  visible  in- 
crease in  some  parts  of  firom  thirty  to  fifty  yards.    Upon 
the  evidence  of  this  witness,  it  is  to  be  observed  that 
he  speaks  very  loosely,  the  difference  between  100  and 
150  in  fifteen  years,  and  between  thirty  and  fifty  in  five 
years,  being  very  great.     The  third  witness  said  there 
1  had  been  some  small  increase  in  every  year.     The  fourth 

^witness 
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lS9ih       witness  saidy    the  swarth   increases  eveiy  year  lery 

_^  gradually^  and  perhe^  it  had  gathered  a  qaarter  of  a 

MMwt       mile  in  breadth  in  some  places  within  his  recollecticMiy 

TAuoaouas.  or  daring  the  last  fiftjr-fimr  or  fi%^five  years,  and  in 

some  pLioes  it  had  gathered  nothing.     And  this  was 

the  whole  evidence  on  the  subject.     We  think  the  jmy 

mighty  from  thi9  evidence^  very  reasonably  find  that  the 

increase  had  not  only  been  slow  and  gradual,  but  also 

imperoqptiUe^  according  to  the  sense  in  which,  as  I  have 

before  said,  we  think  that  word  ought  to  be  understood* 

And,  consequently,  we  are  of  opinion,  that  a  new  trial 

ought  not  to  be  granted,  and  the  rule  therefore  must  be 

dischaiged. 

Rule  discharged.. 


wedmead^,  AspiNALL  ogamst  Stamp  and  Another. 

Where  ft  de-      'T^HIS  was  an  action  for  an  alleged  tre^ss  in  seizing 

fbodftot  WIS  by  •  • 

ft  Judge's  orto  Certain  goods  and  chattels  allq^  to  be  the  pro- 
to  triftl  upoT  P®"^  ^  *''®  plaintiff.  The  venue  was  laid  in  Yorkshire, 
^la^t  Thedefendants justifiedunderthel3JSfe.r.7.and  Ijll. 
^^cIm!^^  c.  15.,  as  assignees  of  one  James  ShaaOj  a  bankrupt  But 
^"^J^j^  afterwards  defendants  entertaining  doubts  as  to  whether 
J™^P  to  all  the  goods  were  the  bankrupt's,  made  an  application  at 
order;  and  the  a  judge's  chambers,  whereupon  the  Lord  Chief  Justice 

plaintiff  con- 
sented to  tiie      made  an  order ^   ^<  That  upon  payment  of  the  sum  of 

on  thoM  tenns   ^^^'9  together  with  the  costs  of  the  cause  up  to  the  date 

had  been  pftid:  ^^  ^^^  order,   the  defendants  should  be  entitled  to  a 

^d^fi!!^T-  ^«rdict  in  their  favour,  unless  the  plaintiff  should,  at  the 

iDg  ohtftined  a 

Todict,  was  bound  to  pay  those  cons,  and  could  not  set  them  off  against  those  afurwardi 

taxed  for  him  on  the  po^» 

trialy 
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trial,  prowe  that  the  vidne  of  the  goods  enumerated  on       199^ 

the  fasck  of  the  older,  exceeded  the  sum  of  2(y.,  or 

sIxNikl  pioTe  a  trespass  as  to  entering  the  dwellings 

iKNise  or  taimg  some  of  the  other  goods  mailioned  in 

the  declaration."    This  order  was  served  on  the  plain* 

ti£F*8  attorn^,   on  the  19th  oS  March  last.    The  com* 

mbsion  day  at  York  was  the  20th.     About  half  an  hour 

sfter  the  order  was  senred  the  defendant's   attorney 

tendered  the  som  of  20iL  to  the  pkindiF's  attorney^  and 

at  the  same  time  observed)  that  the  amount  of  the  costs 

amid  not  then  be  known,  but  that  he  would  pay  them 

as  soon  as  it  was  ascertained.    The  eause  was  tried  at 

the  Yart  assize%  and  the  plaintiff  fiuling  to  give  the 

proof  mentioned  in  the  order,  a  verdict  was  found  ior 

the  defendants.     On  the  17th  of  4p^  the  costs  payable 

to  At  plaiiidff  were  taxed  at  46L  ISs^  and  the  costs  for 

the  defendants  were  taxed  at  132A  10«. 

Parke  moved  that  the  defendants  might  be  at  liberty 
to  deduct  the  interlocutory  costs  fixHU  those  which  were 
taxed  for  them,  instead  ofpaying  them.to.the  .phdntiff, 
and  cited  Hmdl  y.. Harding,  {m)  The  plaintiff  ^s  attorney 
might  have  insisted  upon  having  them  paid  before  the 
caose  was  tried ;  but  as  he  did  not  insist  upon  his  right 
thdv  ^  cannot  now  resist  thi^  application. 

JIdarpm  shewed  cause  in  the  first  instance^  andcon^ 
tended  that  the  payment  of  the  costs  mentioned  in  the 
Older  was  a  condition  precedent  to  the  defendants'  being 
entitled  to  go  to  trial  on  the  advantageous  terms  which 
the  order  gave  them. 

(«)  8jBbll,362. 

Per 
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Per  Curiam.  These  costs  were  payable  on  a .  special 
order,  and  the  payment  was  certainly  a  condition  prece- 
dent, which  ought  to  have  been  performed  before  the 
defendants  could  have  the  benefit  of  the  order.   . 

Rule  i^sed. 


Widnetday,  HuNTER  offamst  SiMPSON  and  Another. 

June  30lh.  ^^ 

f"^^'  *fr  A  '^'^^^  ^^  obtained,  calling  upon  the  attdmey  for 
with  a  copy  of         .   the  defendants  to  shew  cause  why  he  should  notr 

proccM  by  ori- 

tr^f^  SS*"'  ^^  ^  appearance  for  the  defendants,  pursuant  to  hi^ 
quarto  die  post  Undertaking.  On  the  14th  of  June  the  defendants' 
the  process  to  attorney  received  cc^ies  of  a  special  capias  against  the 
peaninlw.*^        defendants,  returnable  on  that  day,  and  gave  an  tinder*^ 

taking  to  appear  for  them.    Thb  rule  was  obtained  on 

the  2Sd  of  Jtm^. 


Ckitfy  shewed  cause^  and  contended  that  it  was  not 
necessaiy  to  enter  an  app^rance  until  the  26th  otjime, 
and  cited  the  rule  laid  down  in  Tidd*sPrac.{a)i3tiAt 
the  appearance  is  to  be  entered  within  eight  days  after 
the  quarto  die  post  of  the  return  of  the  process. 

ArchbokLf  contril.  The  practice  adopted  in  this  court 
is  correctly  stated,  but  that  practice  is  wrong :  the  writ 
was  returnable  on  the  14th  otjune,  and  the  time  al-» 
lowed  for  the  entering  of  appearances  by  5G.  2.  c.27* 
sAAs  eight  days  from  the  return,  not  from  the  day  of  &p* 
appearance.     That  day,  usually  called  the  quarto  die 

'  (a)  24€.^!nxth€cKt. 

post, 


/ 


Hmmn 
Sncnoir. 
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post,  wa%  at  common  law,  a  day  granted  ex  gratia  curiae.  1824. 
The  statate  12  G.  1.  c.29.  first  gave  the  common  ap- 
peannoe,  and  that  enacted  that  it  should  be  entered 
witfain  four  days  from  the  return.  The  same  expression 
is  adopted  in  the  5  G.  2.  c.  27.  s.  1.  Had  the  l^slature 
iotended  to  give  the  longer  time  contended  for  on  the 
other  side,  they  would  have  directed  that  the  compu- 
tation should  be  made  from  the  quarto  die  post,  and  not 
from  the  return.  The  court  of  C.  P.  have  put  that 
construction  on  the  act  which  the  plaintiff  now  con« 
tends  for. 

Abbott  C.  J.  The  whole  question  is,  what  is  meant 
by  the  expression,  "  return  of  the  writ"  The  court  of 
C  P.  have  held  it  to  mean  the  very  day ;  we  have  held  it 
to  b^  the  quarto  die  post  Which  construction  is  best  I 
do  not  now  pretend  to  decide ;  but  we  cannot  make  this 
rule  absolute  against  a  person  who  has  not  yet  neglected 
to  perform  his  undertaking  according  to  the  rule  of 
practice  preVaQing  in  this  court  The  motion  wa^ 
made  too  soon,  and  the  rule  must  be  dtschai^ged,  but 
without  costs. 

Rule  discharged  without  eosts; 
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wtimuia},,      Thobne  and  Others  against  R.  Hutchinson  and 


/MfM^OOl. 


Another,  Bail  of  J.  Hutchinsok. 


Wlmade-      CROWDER  had   obtaiaed  a   rale  to  set  aside  the 

ftndMitwM         \^  1       •■  <-     J 

dul7  raidered  execution  issued  and  executed  against  the  defend- 

mdiadiaigeof  antSy  and  enter  an  exoneretur  on  the  tNiil-piece»  on  the 

notice  Uiereof  grouod  that  the  defendant,  in  the  original  action  was 

^°2ftSett  rendered  in  time  in  discharge  of  the  bail. 

•eatioa  had 
betn  regularly 

iwMd  and  ex-        Archbcid  shewed  cause,  and  contended,  that  the  appli- 

ccuted  against  '  '  ^^^*^ 

the  ball,  the      cation  was  too  late^  execution  having  been  execotedy  and 

Court  let  aside  ^  ^  ^         ,  \^ 

Ae  executioo,    notioe  of  the  render  not  having  been  given  until  after 

and  entered  an 

exoneretur  on  that  time.  His  affidavit  stated,  that  final  judgment  was 
on  payment  of  sigoed  ih  the  original  action  on  the  1 1th  of  Jbme^  1823. 
On  the  90th  of  jlfarcA,  1824^  a  ca.  sa«  into  Middlesex  Tsms 
issued  against  the  defendant,  and  returned  non  est  inv^iait. 
In  Easter  term,  which  commenced  on  the  16th  of  Jfiilf 
writs  of  sd.  fa.,  and  alias  sci«  &•  against  the  biul  were 
lodged  with  the  sheri£P  of  Middlesex^  and  returned.  On 
the  28th  of  iliay,  a  non  omit.  test.Jl.  Ja.  was  issuedinto 
Surrey^  under  which  the  goods  of  R.  Hutchinson  were 
seized.  Two  days  after  the  seizure  the  attorney  for  de- 
fendants gave  notice  (and  the  &ct  was  so)  that  the  de- 
fendant in  the  original  action  was  surrendered  in  dis- 
charge of  his  bail  on  the  17th  of  Jlpril  preceding. 

Per  Curican,  The  defendant  in  the  original  action 
having  been  rendered  in  time»  the  execution  against  the 
bail  must  be  set  aside,  and  an  exoneretur  entered.  Bat 
as  they  n^lected  to  give  notice  of  the  render,  they  must 
pay  the  costs  which  have  been  incurred. 

Rule  absolute  on  payment  of  costs. 
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Mat,  Gent«,  One,  &c«i  against  Brown. 

J)ECLARATION  stated  that  the  Plaintiff,  before  J^^ij^.^,^ 
die  pablication  of  the  libel  thereinafter  mentioned,  dcfcDdam  can- 
bsd  long  been  an  attorney,  and   in   that  profession  iMr'ofthtac- 
had  been  employed  by  the  parishioners  as  vestry  clerk  g^b^of  d». 
in  the  parish  of  &•  Matthew^  Bethnal  Greeny  and  that,  ^^"Ss^ 
whilst  the  plamdff  was  such  vestry  derk  as  aforesaid,  'jj^'m  S^^ 
certain  prosecutions  were    preferred    and  carried  on  ^^?^™* 
agamst  one  JbsfpA  Jif^rc^ron,  for  certain  misdemeanors  latingtotbe 

Mme  miMecta 

befinre  then  alleged  to  have  been  conmiitted  by  him ;  and      Dedantioa 

^  .  itated  that 

tnjmherance  of  such  proceedings^  and  to  bring  the  same  plaintiff  was  an 
to  a  succissfid  issue^  certain  sums  of  money  belonging  to  had  been  em. 
the  parishkHiers  of  the  parish  of  St.  Matthew,  Bethnal  ^^il^ 
Grffli,  were  appropriated  and  applied  to  the  discharge  of  JJJiai^frtiUit 
the  said  expences  and  law  charges  incurred  on  account  of  *>•  ^^  ^^ 

'^  ^       °  Testr^  clerk, 

the  said  proceedings,  to  wit  at,  &c. ;  yet  the  defendant,  certain  praae- 

'  •  o  .  cutionawera 

wdl  knowing,  &c.,  but  contriving^  &c.  to  injure  plaintiff  earned  on 
in  bis  said  business  and  profession  of  an  attorney,  and  certain  mlide- 
to  cause  him  to  be  esteemed  and  taken  to  be  a  dis-  iHiKh^cninca 
honest,  corrupt,  and  fraudulent  practiser  in  his  said  pro-  ^[j^^^^ 
fession,  and  in  his  office  and  situation  as  vestry  clerk  as  J^^J^'j^. 


ortttB  sums  of  money  belonging  to  the  parishioners  were  appropriated  and  applied  totiM 
imAtrgt  oi  the  expences  inciMd  on  account  of  the  said  proceedings*  yet  defendant  in- 
tnding,  ftc  to  icijnre  the  plaintiff  in  his  profession  of  an  attorney,  and  to  cause  him  to  bo 
whuiiul  n  fiandolent  practher  in  his  said  profession  and  in  hb  i^ce  as  Testry  derlc,  and 
to  caasa  It  to  be  suspected  tliat  the  plaintiff  had  fraudulently  applied  money  belonging  to  the 
paridneaera,  on,  &e.,  at,  &c.,  falsely  and  maliciously  published  of  and  concerning  the  plab- 
tiiT,  and  of  and  concerning  his  conduct  in  his  office  aa  Testiy  clerk,  and  of  and  oonoeming 
tke  matter$  aforeundf  the  libel.  &c.  It  appeared  on  the  production  of  the  libel  at  the 
trial,  that  the  imputation  was,  that  the  plaintiff  had  applied  the  parisli  money  in  payment  of 
^  expences  of  the  prosecution  after  it  bad  terminated  i  Held,  that  this  was  no  Tariance, 
bccMise  it  ^d  not  alter  the  character  of  the  libel,  the  fraud  imputed  to  the  plaintiff  being  the 
ttme,  whether  the  money  was  misapplied  before  or  after  the  proceedings  had  tcnninated ; 
and  that  the  allegatioo,  that  the  libel  was  published  of  and  concerning  ttu  nuaten  a/arestrid, 
(fid  not  make  It  necessary  to  prove  precisely  that  the  libel  did  relate  to  every  part  of  the 
■utar  pravkwaly  stated, 

Vou  IIL  I  aforesaid) 
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lS2if.       aforesaid,  and  to  be  a  person  not  fit  to  be  trusted  thereio, 
^  and  to  deprive  him  of  the  same,  and  to  cause  it  to  be 

Mat 

agahut  suspected  and  believed,  that  the  plaintiff  had  fraudulently 
and  clandestinely  appropriated  and  applied  certain  sums 
of  money,  of  and  belonging  to  the  said  parishioners,  there- 
tofore, to  wit,  on,  &C.,  at,  &c.,  falsely,  wickedly,  and  ma- 
'  liciously  did  compose,  write,  and  publish  in  a  newspaper 
called  the  Swiday  Monitory  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  his  conduct  in  bis  office  as 
vestry  clerk  as  afoi^esaid,  and  of  and  concerning  the  matters 
aforesaid^  a  certain  malicious  and  defamatory  libel,  con- 
taining, amongst  other  things,  the  defamatory  matters  fol- 
lowing, of  and  concerning  the  plaintiff,  and  of  and  con- 

'  ceming  his  conduct  as  such  vestry  clerk  as  aforesaid, 

and  of  and  concerning  the  matters  aforesaid^  that  is  to 
say :  "  St,  Matthew^  Betltnal  Greeru     At  a  vestry  meet- 
ing held  in  the  parish  of  St.  Matthefuj,  Bethnal  Green^  on 
Wednesdcnfy  the  2dth  of  March  last,  the  following  reso* 
lutions  were  confirmed,  and  ordered  to  be  printed  in  the, 
Sunday  Monitor,    It  is  worthy  of  remark,  that  the  cir-. 
cumstances  to  which  the  resolutions  here  inserted  .relate^ 
took  place  shortly  after  the  trial  of  Mr.  Merceron  (mean- . 
ing  the  aforesaid  Joseph  Merceron\  though  only  very 
recently  discovered ;  and  tlie  present  Lord  Chief  Justice 
on  that  occasion,  in  his  charge  to  the  jury,  expressly 
declared,  that  although  notice  had  been  given  in  the 
church,  and  although  the  vestry  voted  the  payment  of. 
Mr.  Merceron^s  law  expences,  yet,  if  the  jury  thought 
that  he  had  not  ^ven  all  the  publicity  to  the  trans- 
action which  it  was  in  his  power  to  give,  then  the  chai^ 
of  clandestinity  was  established.   Mr.  Mmf^  (meanmg  the 
plaintiff),  the  vestry  clerk,  and  Mr,  Wrightsofty  were  then- 
present  as  principal  witnesses  against  Mr.  Merceron^  as. 

•were 
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were  also  Mr.  Burnfind  and   Mr.  Talhatj   two  of  the        182'4'. 
committee  of  his  prosecutors."     And  in  a  certain  other 
part  of  which  libel  were  contained  the  false,  scandal-       ngawj? 
ousy   loaMcious,   and   defamatory  matters   following  of 
ftnd  conooming   the   plaintiff,  and  of  and  concerning 
nis  said  daty  and'  office  of  vestry  clerk,   and  of  and 
Gonoerning  other  his  legal  and  professional  duties,  and 
of   and  concerning   the  matters  aforesaid,  that   is   to 
say :   **  Resolved,  that  a  committee  having  been  ap« 
pointed  on  the  29th  day  of  April  1818,  to  proceed  with 
certain   prosecutions  against  Mr.  Mercerouy  (meaning 
the  said  Joseph  Merceron^)  and  to  raise  by  subscription  a 
fimd  to  defray  the  future  law  expences  consequent  tibere- 
upon,  the  said  committee  did,  on  the  20th  day  of  Au" 
gnst  Mowing,  make  a  report  in  writing  to  the  vestry, 
vliich  stated  that  they  had  not  raised  any  money  hy  sub' 
seription  to  defray  the  future  law  expences  which  they 
bad  neverdidess  incurred ;  and  that  the  said  law  charges 
ooDsisted  of  two  bills  of  Messrs*  Knight  and  Freeman, 
viz.  one  amounting  to  313/.  19s.  Id.,  and  the  other  to 
314/L  Ss^  making  together  628/.  2s.  Id.   In  consequence 
of  such  report  several  persons  (specified  by  name  in  the 
declaration)  and  May  the  vestry  clerk  (meaning  the 
piiunliff)  were  appointed  to  examine  into  the  identity 
and  accuracy  of  the  said  bills;  and  the  aforesaid  per- 
sons (thereby  meaning  the  said  persons  iso  appointed  as 
afinesud,  including  the  plaintiff,)  did  pass  tlie  amount 
of  the  said  bills  in  three  specific  sums  for  payment, 
notmtfastanding  they  well  knew  at  the  time  that  the  real 
and  true  amomit  of  the  law  and  other  expences  which 
the  committee  had  alt<^gether  incurred  amounted  to  no 
more  than    50S/.  2^.  ?££.,   instead    of  628/.  2s.  7d.,    of 
wludi  only  248/.  28.  Sd.  ou^t  to  bave  been  taken  oitt 
of  the  poor-rate  fund,  whereas  628/.  2s.  ?(/•  was  actually 
I  2  taken. 
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1824.       taken.    This  vestry,  there&re,  deem  the  conduct  of  the 
~  aforesaid  personis  highly  censurable,  and  they,  in  the 

0igaintt  most  unqualified  terms,  censure  them  accordingly;  but 
as  respects  the  conduct  of  Mr.  James  Mcnfy  the  vestry 
clerk  (meaning  the  plaintiff)  and  legal  adviser  of  this 
parish,  who  not  only  concurred  in  this  transaction,  but 
actually  furnished  a  bill,  paid  before  the  vestry  knew  of 
the  prosecutions,  and  incorporated  it  in  his  own  hand 
writing  with  the  unpaid  lawexpences  of  the  committee; 
he  also  signed  his  name^  as  testifying  to  the  truth  of  the 
printed  receipts  and  disbursements  of  the  parish  in  which 
were  inserted  the  two  fictitious  bills  under  the  denomi- 
nation of  Messrs.  Knight  KOii FreemarCs  bills;  a»  also  a 
charge  of  upwards  of  630/.  for  weekly  payments  to  out- 
door poor,  when  they  never  received  a  Girthing  of  it,  and 
of  which  USA  9s.  Sd.  was  expended  by  himself  (meaift- 
ing  the  plaintiff)  and  other  persons,  called  constituted 
authorities,  in  eating  and  drinking ;  this  vestry,  there- 
fore, consider  Mr.  Jizm^s  Mm/f  meaning  the  plaintiff^  bb 
most  unworthy  of  their  future  confidence  and  support'* 
n  (meaning  thereby,  that  the  plainti£^*  in  the  examination 

and  allowance  of,  and  in  his  conduct  and  proceeding  with 
respect  to  the  said  bills  and  accounts,  supposed  to  have 
been  incurred  for  and  on  behalf  of  the  said  parishioners 
of  the  said  parish  of  St.  Mattheu^  Bethnal  Green,  acted 
corruptiy  and  fraudulentiy  as  a  vestry  clerk  of  the  said 
parish.)  Plea,  first,  not  guilty;  secondly,  that  the  mal> 
ters  contained  in  the  libel  were  true.  At  the  trial  before 
Jbbctt  C.  J.,  at  the  sittings  after  Easier  term,  182S,  the 
libel  set  out  in  the  declaration  was  produced  in  evidence^ 
and  it  was  objected,  on  the  part  of  the  defendant,  that 
there  was  a  variance  between  the  libel  proved  and  that 
described  in  the  declaration,  inasmuch  as  it  was  averred 

ID 
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m  Ibe  dedarmtioD,  that  the  profecottons  were  preferred        1824. 

«^gaiiist  Mercerorif  and  that  in  fmiherance  of  suck  pro- 

eeedhtgs,  and  to  bring  the  same  to  a  successful  issue,        oyoAuf 

ceitaio  sums  of  money  belonging  to  the  parishoners  w^ere 

^propiiated  and  applied  to  the  discharge  of  the  ex- 

penoes,  and  that  it  appeared  by  the  proof,  that  the  libel 

diarged  this  money  to  have  been  applied  to  discharge 

the  ezpences,  q/ter  the  proceedings  had  terminated.  The 

Lord  Chief  Justice  overruled  the  objection,  but  reserved 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit     In 

the  course  of  the  trial  the  defendant  offered  in  evidence 

other  libeb  published  of  him  by  the  plaintiff,  but  not  re-  ^ 

ladng  to  the  same  subject  as  that  on  which  this  action 

was  houj^t.   The  Lord  Chief  Justice  refused  to  receive 

this  evidence  of  particular  libels,  but  he  did  receive  ge* 

oeral  evidence,  that  before  the  publication  of  the  libel  in 

question,  the  plaintiff  had  published  other  libels  of  the 

defendant.     The  plaintiff  havmg  obtained  a  verdict  on 

hodi  issues,  a  rule  nisi  for  a  nonsuit  or  a  new  trial  was 

obtained,  upon  the'grounds  taken  at  the  trial, 

Scarkit,  Gurtuy,  and  Holt  now  shewed  cause.  There 
is  no  variance  intbis  case.  The  averment  that  the  libel 
relates  to  certain  introductory  matters  before  stated, 
does  not  form  any  part  of  the  description  of  the  libelc 
It  is  matter  of  inducement  introduced  to  explain  the 
iibel;  and  if  so,  it  is  quite  clear  that  it  need  not  be 
piov^  precisely  as  it  is  aUeged.  Yarley  v.  Tumock^  (a) 
Bidets  V.  Sabsey.  {b)  Figgins  v.  CoggsnodL  (c)  Lord 
QurciiU  v*  Hunt.  {d\    It  b  sufficient  in  an  action  of  tort 


(a)  Paimer,9S9.  (6)  9B.4:A,S60. 

is  to 
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1824.       to  prove  the  same  ground  of  action  as  that  which  is  laid 
~  in  the  declaration,  and  it  is  not  necessary  to  prove  the 

May 

againH  wholc  of  the  charge  laid.  Here  the  allegation  was  divi- 
sible, and  it  was  sufficient  to  prove  part  of  it.  Besff  v. 
Hunt,  (a)  Rex  v.  Sutton,  {b)  Assuming  the  allegaUon 
to  be  descriptive  of  the  libel,  still  if  it  be  descriptive  of  a 
circumstance  wholly  immaterial  to  the  defamatory  cha- 
racter of  the  libel,  it  need  not  be  proved.  Now  h^re  the 
defamatory  character  of  the  libel  consists  in  the  imputa* 
tion  that  the  parish  money  was  improperly  applied^  with 
the  plaintiflP's  concurrence,  to  defray  expences  incurred 
in  a  prosecution  against  Merceran*  That  i$  the  gist  of 
the  fraud  and  dishonesty  charged  upon  the  plaintiff. 
The  fraud  imputed  is  the  same,  and  the  imputation  is 
equally  injurious  to  the  character  of  the  plaintiff;  and 
the  damages  which  he  will  be  entided  to  recover  will  be 
the  same,  whether  the  fraud  is  charged  to  have  beon 
consummated  before  or  after  the  proceedings  against 
Merceron  were  at  an  end.  That  circumstance,  there- 
fore, does  not  alter  the  character  of  the  libel.  Now 
even  with  respect  to  written,  instruments,  it  is  sufficient 
to  produce  instruments  corresponding  in  all  material 
circumstances  with  those  set  out  on  the  record.  In 
Draper  v.  Garratt  (c),  the  declaration  on  a  replevin  bond 
stated,  that  the  party  replevying  levied  his  plaint  at  tlie 
next  county  court,  to  wit,  at  the  county  court  holden 
before  A.  B,  C.  and  D.,  suitors  of  the  said  court,  which 
suit  was  afterwards  reftioved,  &c*  By  the  record  •  pro- 
duced in  evidence,  it  appeared  that  the  plaint  was  levied 
at  a  court  holden  before  £.,  JP.,  G.,  and  H. ;  and  it  was 
cpntended  that  the  plaintiff  in  his  declaratioq  had  affected 

(a)  2CI(impM>585.  (6)  4  Af.  ^  &  533. 

to 
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to  describe  the  record,  and  that  the  variance  therefore       1824. 
was  £ital ;  but  the  Court  held  it  to  be  immaterial,  be-       ~ 

Mat 

cause  it  was  unnecessary  to  state  or  prove  the  names  of       e^gauut 
the  suitor^  and  therefore  that  allegation  might  be  re- 
jected as  surplusage.     So  here  it  was  wholly  unnecessary 
to  allege  that  the  libel  predicated  any  particular  time 
wiien  the  money  was  misapplied    The  case  of  The  King 
r.  Home  (a)  is  distinguishable  from  the  present,  because 
the  allegation  there,  that  the  libellous  matter  was  ^\  of 
and  concerning  the- king's  government  and  the  employ- 
ment of  his  troops,"  with  reference  to  the  libel  then 
under  prosecution,  (x>nstituted  one  entire  proposition, 
for   unless   the  libel  related   to   troops  employed  by 
the  government,  it  could  not  be  a  libel  concerning  the 
lung's  government.     But  here  the  proposition  that  the 
libel  was  published  *'  of  and  concerning  the  matters 
aforesaid,"  is  a  propositioa  consisting  of  several  distinct 
parts^  and  it  is  sufficient  to  prove  a  libel  published  re- 
lating to  so  many  of  those  previous  matters  ias  were 
essential  to  give  it  the  particular  defamatory  charac- 
ter so  described.     Secondly,  the  evidence  of  particular 
libels  published  by  the  pluntiff  of  the  defendant  was  not 
.admissible,  either  in  answer  to  the  action  or  in  mitiga- 
tion of  damages.    Such  evidence  would  lead  to  great 
inconvenience  if  admitted  in  trials  at  Nisi  Prius.    The 
juiy  are  summoned  to  try  the  issue  joined  between  the 
parties.     Instead  of  trying  that  issue  only,  they  would  be 
caUed  upon  to  try  matter  which  ought  rather  to  be  the 
sul^ect  of  separate  actions.     It  would  be  productive  also 
of  great  injustice ;  for  the  plaintiff  would  not  have  notice 
of  the  libels  intended  to  be  produced  against  him,  and 

(a)  Cnwi)er,72» 

I  4  could 


1€0 


CASES  IN  TRINITY  TERM 


1884. 


Mat 


Browx. 


could  not  be  prepared  to  defend  himself  against  the 
charge  of  having  published  them. 

The  Attomejf^Generalj  Brougham^  and  Kelly^  contra. 
It  may  be  conceded  as  a  general  proposition,  that  in  an 
action  of  tort,  or  in  an  indictment,  it  is  sufficient  to 
prove  substantially  the  same  ground  of  action,  or  the 
same  oflbnce  as  that  which  is  alleged  on  the  record; 
but  here  the  plaintiff  has  made  it  necessary,  by  the  form 
of  the  declaration,  to  prove  a  libel  precisely  similar  to 
that  which  he  has  described ;  for  the  aU^gation  that  it 
was  **  of  and  concerning  the  matters  aforesaid,**  is  de* 
scriptive  of  the  libel  itself.    The  plaintiff  has  therefore 
undertaken  to  prove  a  libel  relating  to  off  the  matters 
before  specified;  one  of  the  matters  previously  recited 
being,  that  parish  money  had  been  applied  to  defray  - 
the  expences  of  Merceron*^  prosecution  in  order  to  bring 
the  same  to  a  suetes^  termination.    It  was  neoessaiy, 
therefole,  for  the  plaintiff  to  prove  a  libd  charging  that 
the  monqr  had  been  misapplied  before  the  prosecution 
against  Mercercn  had  terminated.      In  The  King  v. 
Horn,  it  was  laid  down  both  by  Lord  Mangfield  and 
Lord  C.  J.  De  Gret/f  that  the  all^tion,  <*  of  and  con- 
cerning die  king^s  government  and  the  employment  of 
his  troops,"  made  it  necessary  to  prove  that  a  libel  had 
been  pubUshed  reladng  both  to  his  majesty's  govern- 
ment and  the  employment  of  his  troops.    It  would  have 
been  an  answer  to  the  indictment  if  it  had  appeared  that 
the  libel  published  was  not  relating  to  the  king's  govern- 
ment or  to  the  employment  of  his  troops.    In  Teeidak 
v.  Clement  {a\  the  declaration  was  for  a  libel,  statbg 
that  the  plaintiff,  a  constable,  had  apprehended  persons 


(a)  lCXd#y*«iIip.C05. 


Stealings 
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slediiva  dead  body^  and  had  carried  the  body  to  Sai^       1824* 

gboosf'iuilif  and  that  defisndant  published  the  libel  of 

and  ooDoeming  plaintiflP's  said  conduct ;  second  count,       agaifut 

tiMt  defeidant  published  a  certain  other  libel  of  and 

conoemiiig  the  conduct  of  the  plaintiff  respecting  the 

said  dead  body:  and  it  was  held  necessary,  in  support 

of  bodi  conntSy  to  prove  that  the  plaintiff  had  carried  the 

body  to  Sufgeons'-hall.    That  case  is  precise)^  in  point 

So  in  Skipierd  v.  Blus{a) ;  the  declaration  allq;ed  that 

the  woids  were  spdcen  of  and  concerning  certain  soap, 

alleged  by  ^.  B.  to  have  been  stolen:  it  was  held  that 

the  dedaratioD  was  not  supported  by  evidence,  that  the 

wads  were  spoken  concerning  certam  soap  alleged  by 

A£.  to  have  been  taken  out  of  his  yard*    Secondly, 

the  libds  distributed  by  the  plaintiff  concerning  the  de« 

fendaot  ought  to  have  been  received  in  evidence,  either 

in  bar  of  the  action,  or  in  mitigation  of  damages.    In 

Anikomf  Patquirf^  (&)  case^  Lord  Kemfoa  held  that  they 

were  admiasibk  even  in  bar  of  the  action.    In  Mnnerty 

V.  Tiffer{f\  Lord  C  J.  Mansfidd allowed  odier  libels, 

published  by  the  plaintiff  of  the  defisndant  to  be  received 

m  mit^jatioo  of  damages.    It  b  true  that  these  were  only 

nisi  prius  cases.    It  seems  however  to  be  more  reason- 

sUe  to  allow  the  libds  themselves  to  be  produced  in 

evidence  than  to  receive  general  evidence  cf  the  plaintiff 

baring  libdied  the  defendant    In  that  case,  the  witness 

is  soflEered  to  give  pand  evidence  of  a  matter  reduced 

mto  writing  and  his  judgment  as  to  the  nature  of  the 

poUication  is  condurive  upon  the  parties,  whereas  if 

die  particular  evidence  be  reodved,  the  papers  contain- 

(•)SAai4-.5ia 

(h)  Gtad  ia  #%iiMfl(y  v.  T^pp^^t  9  CtmpU  76.;  and  in  tybert  v.  2%^ 

m 
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1824.  ing  the  matter  itself  are  produced,  and  the  jury  then 

"  have  m  opportunity  of  judging  whether  they  amount  to 

ufioiHst  a  libel  or  not* 


^ftOWJI. 


Abbott  C,  J.  I  am  of  opiniony  that  peiiher  of  tbe 
objections  which  have  been  talito  in  tbe  present  cn^e 
oa  the  part  of  the  defendant  ought  to  preraiL  The 
first  ol^ection  is  on  the  ground  of  variance.  The  sup^ 
posed  variance  is  between  matter  of  fact  alleged  in 
the  dedaration,  and  matter  of  fiict  proved.  It  is  not  a 
variance  between  the  contents  of  ia  written  instrument 
described  on  the  record,  and  a  written  instrument  proved 
in  evidence.  Now  it  is  a  general  rule^  that«a  'variaaoe 
between  the  allegatibn  and  the  proof  will  not  defi^  ji 
party,  unless  it  be  in  respect  of  matter  which,  if  pleaded, 
would  be  material.  If  the  variance  be  in  reqiect  of 
matter  not  essential  to  maintain  the  action  or  the  plea, 
it  is  of  no  importance.  Then  the  question  to  be  con- 
sidered is^  whether  the  .matter,  with  respect  to  whidi 

.  the  variance  is  alleged  to  exist,  with  reference  to  the  Jibel 
itself  was  in  any  degi^e  essential  to  aupport  the  action  ? 
The  matter  of  fieict  alleged  is,  that  certain  prosecutions 
had  been  instituted  against  Merceron;  and  that,  in  fur- 
therance of  those  proceedings,  andN^  bring  ike  same  to  a 
succes^  issue^  oertain  sums  of  money  belonging  to  tbe 
inhabitants  of  the  parish  of  Bethnal  Green  were  appro- 

.  priated  and  applied  to  discharge  the  expenoes.  Now,  it 
is  quite  immaterial  with  regard  to  die  defamatory  dia- 

.  racter  of  tlie  libel,  whether  the  money  of  the  parisUio^rs 

appropriated  and  applied  'to  the  discharge. of  law  ex- 

pences  incun*ed  in  the  prosecutions,  was  so  appropriated 

. .  and  applied  before  the  prosecutions  had  arrived  at  their 

termination  by  the  judgment  of  the  Court  or  afterwards. 

Then, 
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31ieD|  according  to  the  geneiral  itile^  this  variation  be-       1824. 
tween  the  allegation  and  the  proof  will  not  be  material, 
unless  die  plaintiff  has,  by  some  other  matter  on  the 
leeoid,  rendered  it  necessary  for  him  to  prove  the 
aDegadon  precisely  as  he  has  made  it.    It  was  con- 
tended that  the  plaintiff  had,  by  the  form  of  his  dedar^ 
ation,  rendered  it  necessary  for  him  to  prove  (though 
odierwise  it  would  have  been  unnecessary,)  that  the  libel . 
does  relate  to  all  the  matter  previously  alleged;  that  by 
die  averment,  that  the  defendant  published  a  libd  ^  of 
and  craoeming  the  matters  aforesaid,"  he  has  rendered 
it  necessary  for  him  to  prove  all  the  matters  d*presaid, 
to  be  matters  to  which  the  supposed  libel  relates.    I  am, 
however,  of  opuiion,  that  the  allegation  does  not  com- 
pel die  plaintiff  to  prove  formally  and  precisely  that 
die  libel  relates  to  every  part  and  particulat*  of  the 
matter  so  previously  stated,  but  thai  it  satisfies  all 
he  has  taken  on  himself  to  prove,  if  he  shewa  that 
the  libel  relates  substantially  to  the  matters  previouidy 
alleged  fay  way  of  introduction,   in    such    a  manner 
as  that  the  de&mation  ooAtaiiied  in  the  libel  is  c^  t!be 
character  and  effect  which  the  plaintiff  has  described. 
It  is  tnie^  that  in  the  case  of  the  Kir^  v.Hmiie^  the 
words  *^  of  and  concerning  the  kingf  s  government  and 
the  employment  of  his  troops,"  were  held  to  connect  the 
libel  with  the  king^s  government  and  the  employment 
of  his  troops ;  and  mo^t  undoubtedly  in  that  case  they 
did,  and  it  wafi  therefore  essential  that  it  should  in  some 
way  appear  on  the  record,  that  the  libel  was  a  libel  con- 
ceming  the  king's  government  and  the  employment  of 
fab  troops;  or  otherwise  the  matter  which  wa^  said  to 
be  a  libel,  might  have  been  innocent  in  itself,  at  least 
ioiiocent  as  against  the  crown  in  the  way  alleged.     It 

would 


124  CASES  IK  TRINITY  TERM 

1824.       would  not  have  had  that  defamatory  character  which  the 

^^^        information  had  ^ven  to  it  in  the  introductory  averment. 

^^abut       Iq  the  case  of  Teesdak  v.  Clement*  the  decision  proceeded 
Baowv.  *  . 

on  this  ground,  that  the  fact  on  which  the  plaintiff  failed  in 

proof,  was  material  to  the  defiunatory  character  of  the  libel 

itself.   Now,  here,  the  &ct  which  the  plaintiff  has  fieuled  in 

proving  (viz.  the  object  for  which,  and  the  time  when,  the 

money  of  the  parishioners  was  appropriated)  is  wholly  im- 

materiaL  As  to  the  other  cases  referred  to  in  the  course  of 

the  argument,  I  think  the  utmost  effect  that  can  be  given 

to  them  is  this,  that  the  judges  before  whom  those  cases 

'     occurred,  were  inclined  to  think  that  that  which  followed 

the  words  ^  of  and  concerning'*  must  be  precisely  proved. 

It  has  at  times  certainly  been  the  inclination  of  my  own 

opinion,  and  I  believe  in  one  case  I  ruled  accordingly. 

But  that  was  an  opinion  delivered  at  Nisi  Prius  (a)  on  the 

best  attention  I  could  give  to  the  case  then,  but  I  think 

since,  on  reviewing  the  former  decisions,  more  weight 

has  been  given  to  them,  than  on  grave  consideration  and 

attention  they  are  &irly  entitled  to.     For  the  reasons 

already  ^ven,  I  think  the  plaintiff  did  prove  so  much  of 

his  allegation  as  was  necessary  to  maintain  his  action, 

notwithstanding  the  reference  to  introductory  matter  by 

means  of  the  words  '<  of  and  concerning^  which  occurs 

in  the  subsequent  part  of  the  allegation. 

The  other  objection  is,  that  I  rejected  evidence  which 
it  is  contended  ought  to  have  been  received.  The  evi- 
dence offered  at  the  trial  was  of  particular  libels  alleged 
to  have  been  published  and  distributed  by  the  plaintiff 
It  was  not  contended  that  any  one  of  those  libels  couki 
be  said  to  be  the  provocation  to  the  particular  libel  of 

(a)  Lewit  Tf  fl^atter, 

which 
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^wbidi  the  plaintiff  complains.  I  thought  that  unless  it  1824» 
crooid  be  made  to  appear  that  the  libels  offered  in  evi- 
denoe  related  to  the  same  subject  as  the  libel  on  which  agaitut 
toe  action  was  brought,  I  ought  not  to  receive  them  as 
eridenoe.  It  is  not  contended  that  they  do  distinctly 
rdate  to  the  same  subject  as  the  libel  on  which  the 
action  is  broughL  It  must  now  be  taken  that  they  did 
not.  Then  it  comes  to  this  single  question,  whether  when 
one  man  brings  an  action  against  another  for  libelling 
him,  it  is  competent  for  that  other  to  shew,  that,  as  to 
other  subjects,  the  plaintiff  has  published  libels  on  him.  ^ 

The  inconvenience  of  aUowing  such  evidence  has  been 
adverted  to  in  argument^  and  no  one  who  is  acquainted 
with  the  nature  and  course  of  a  trial  by  a  jniy,  who  are 
summoned  to  try  the  issue  jomed  between  the  parties,  can 
doubt  that  it  would  be  most  inconvenient.  That,  however, 
is  not  of  itself  a  decisive  ground  for  the  exclusion  of  evi-* 
dence;  but,  in  considering  the  question,  whether  evidence 
ought  to  be  received,  it  is  important  to  look  at  the  incon- 
venience to  which  its  reception  would  lead.  If  I  had  re- 
ceived the  evidence  in  this  case^  the  effect  of  it  would  have 
been,  that  the  attention  of  the  jury  would  have  been  di»* 
tracted  with  a  multiplicity  of  questions  and  issues,  not 
raised  upon  the  record,  but  raised  on  a  sudden  at  Nisi 
Prius,  of  which  the  party  against  whom  the  proof  was 
offered  could  have  no  previous  notice,  and  which  he  could 
not  come  prepared  in  any  d^ee  to  meet.  It  is  said,  that 
to  be  consistent  with  myself  I  ought  to  have  received  the 
particular  libels  in  evidence,  and  that  it  would  have  been 
better  to  have  done  so,  than  to  have  admitted  general 
evidence  that  the  plaintiff  had  distributed  papers  de&m- 
atory  of  the  defendant.  The  question  is  not  now  whether 
general  evidence  was  properly  allowed.    If  that  was  so, 

I  should 
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1824.       I  should  pause  before  I  gave  an  opinion  upon  it  sitting 
-J  in  this  place.     For  the  reasons  I  have  already  given,  as 

^^^^       they  did  not  properly  form  part  of  the  matter  in  issue  in 
this  cause,  I  am  of  opinion  that  they  could  not  be  re- 
ceived in  evidence,  either  in  bar  of  the  action,  or  in 
mitigation  of  damages.     It  seems  to  me,  that  it  is  not  a 
just  ground  for  mitigating  damages  in  an  action  brought 
for  one  libel,  that  on  other  occasions  the  plaintiff  has 
written  libels  on  the  defendant,  on  some  other  matter 
unconnected  with  that  which  is  the  subject  of  the  action. 
It  would  be  a  set>-ofF  of  one  libel  against  another.    I  am, 
therefore,  of  opinion,  that  I  certainly  did  right  in  re- 
fusing to  receive  the  particular  libds  in  evidence.     I 
give  no  opinion  whether  I  did  right  or  wrong  in  admit* 
ting  the  general  evidence;  it  is  tinnecessary  to  do  so,  the 
verdict  having  been  found  for  the  plaintiff.     For  these 
reasons,  I  think  that  this  rule  ought  to  be  discharged. 

Bayley  J.  It  appears  to  me  quite  dear,  that  the 
evidence  which  my  Liord  Chief  Justice  rgected  wa6 
rightly  rejected,  and  that  he  went  quite  as  far  as  the  law 
allowed  him,  when  he  received  general  evidence  to  prove 
that  the  plaintiff  had,  before  that  period  of  time,  been 
libelling  the  defendant.  In  deciding  whether  particular 
matter  is  evidence  or  not,  it  is  necessary  to  consider 
what  is  the  issue  joined  between  the  parties;  for  evi* 
dence  of  particular  facts  not  relating  to  that  issue  is 
not  admissible.  In  some  instances  general  evidence  is 
admissible,  where  evidoice  of  a  particular  fact  is  not. 
Thus,  when  the  credit  of  a  witness  is  objected  to, 
general  evidence  that  he  is  not  to  be  believed  on  oatk 
is  admissible ;  but  specific  evidence  that  at  some  period 
he  had  committed  a  particular  crime  is  not  admis- 
16  sible. 
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sible.  Here,  the  issues  were,  did  the  defendant  publish  1824, 
the  Kbd  in  question,  and  was  the  libel  true  ?  Upon  those  "]J^ 
two  points  only,  as  it  seems  to  me.  particular  evidence,  as       (tgainst 

Browk. 

&tinguished  from  general  evidence,  pould  be  received. 
He  reason  of  the  distinction  is,  that  the  admission  of  evi- 
dence of  particular  fects  would  be  calculated  not  only  to 
ptroduoe  general  inconvenience,  but  would  operate  as 
a  surprise  upon  the  party  against  whom  it  is  offered. 
When  a  party  knows  what  the  issue  is,  he  knows  on 
what  points  to  prepare  himself.     He  may  also  be  pre- 
pared upon  general  points,  not  connected  with  the  issue ; 
but  he  certainly  would  not  be  prepared  upon  particular 
points.    Suppose,  in  answer  to  an  action  for  a  libel,  the 
defeifhnt  gives  in  evidence  that  the  plaindiB^  at  another 
time,  published  a  libel  of  the  defendant.    There  might 
be  ^rst  a  i^uestien,  whether  the  plaintiff  did  or  did  not 
publish ;  secondly,  whether  it  was  or  was  not  true ;  and 
then  in  this  action  for  one  libel,  the  matter  tried  would 
be  that  which  ought  to  be  the  issue  in  another  action 
btoo^t  for  another  libel.     Besides,  if  the  defendant 
might  give  in  evidence  one  libel,  he  might  give  in  evi- 
dence tirenty ;  and  so,  instead  of  trying  one  point  i^nd 
one  issue  joined,  twenty  different  issues  would  be  tried  at 
once,  the  ineonvenience  of  which  would  be  incalculable. 
The  next  question  is  whether  there  is  a  variance  or 
not?   That  depends  on  the  effect  of  the  words  *^  of  and 
ooDcemin^^'  following  the  different  introductory  matters 
stated  in  the  declaration.     The  libel  is  stated  to  be 
^  of  and  concerning^'  those  different  matters,  and  if 
it  is  there^re  necessary  to  prove  a  libel  relating  speci- 
&9iHy  to  every  one  of  those  matters,  then  there  has 
been  a  Ihillire  of  proof  in  this  particular  case,  and 
Acre  ought  to  be  a  nonsuit.    But  I  take  the  words  "  of 

and 
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1824.       and  ooncemingf'  not  to  hav^  that  effect;  bat  that  diey 
only  make  it  necessary  on  the  part  of  the  plaintiff  to  prove 

mgamtt  a  libel  relating  to  those  matters,  so  far  as  they  are  con* 
nected  with  the  libel  in  respect  either  of  the  particular 
defamatory  character  ascribed  to  it  in  the  declaration,  or 
of  the  manner  in  which  it  is  afterwards  set  out.  I^  for 
instance,  the  plaintiff  in  stating  the  libel  had  connected 
it  by  innuendo  with  a  particular  allegation,  then  he 
would  be  bound  to  prove  a  libel  relating  to  the  matter 
contained  in  that  allegation.  At  first  I  thought  that  the 
case  of  the  King  v.  Home  went  to  an  extent  to  which  I 
was  afterwards  satisfied  it  did  not  go.  There  it  is  stated 
by  Lord  C.  J.  De  Gret/f  that  the  words  *'  of  and  concern- 
ing^' tied  the  prosecutor  down  to  prove  that  it  was  '<  of 
and  concerning  his  majesty's  govemniQat,  and  of  and 
concerning  the  employment  of  his  troops^''  and  that  if  the 
prosecutor's  proof  failed  in  either  branch  of  that  proposi- 
tion, the  prosecutor  must  have  failed  in  toto.  But  that, 
was  one  entire  indivisible  proposition,  and  not  a  pro- 
position containing  two  distinct  and  separate  branches. 
If  there  had  been  two  distinct  and  sq)arate  branches, 
of  the  proposition,  then  that  case  w;ould  have  been 
an  authority  to  shew  that  the  all^ation,  which  was 
*<  of  and  concerning"  two  things,  would,  at  all  events,, 
make  it  necessary  to  prove  that  it  was  ^*  of  and  con- 
cerning" each.  But  there  the  libellous  matter  was  of 
and  concerning  one  entire  proposition,  and  therefore  the 
consequence  does  not  follow.  The  information  there 
charged,  that  the  defendant  intended  to  create  dissatis- 
faction towards  his  majesty's  government,  and  published 
the  libel  of  and  concerning  his  majes^s  government,, 
and  the  employment  of  his  troops.  The  employment 
of  them  is  understood  by  Lord  C.  J.  De  Grey  to  mean 
employment  by  his  majesty's  government  The  libel 
15  did 
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did  not  saj  a  syllable  about  his  majesty's  government        1824* 
at  aD;  all  that  was  stated  was,  that  some  of  the  sub-  ■     ' 

jects  were  inhumanly  murdered  by  the  king's  troops.  a^viut 
Unless  those  troops  were  acting  under  the  employ- 
ment of  government,  there  was  no  libel  on  his  majes- 
ty's government,  therefore  the  allegation,  that  the  libel 
WIS  ^  of  and  concerning  his  majesty's  government, 
and  of  and  concerning  the  employment  of  his  troops," 
was  one  entire  indivisible  proposition,  both  branches  of 
wliidi  it  was  neoessaiy  to  prove.  And  so  it  was  consi- 
dered by  Lord  C.  J.  De  Grey^  in  delivering  the 'opinion 
of  the  judges,  for  he  says,  ^<  The  natural  import  of  the 
words  seems  to  be  this,  I  am  speaking  of  the  king's 
adniinistiation  of  government  relative  to  his  troops." 
That  case,  therefore,  being  out  of  the  question,  there  is 
not  any  other  which  establishes  that  the  averment  that  the 
libel  is^  (^and  concerning  the  matters  aforesaid,"  makes 
it  necessary  to  prove  a  libel  relating  to  every  part  of  the 
btrodudory  statement  in  the  declaration.  That  part 
of  the  introductory  statement  in  this  case  which  is  sup- 
posed not  to  have  been  warranted  by  the  language  of  the 
libel,  is  not  ooniiected  by  any  innuendo  with  the  libel  itself, 
nor  has  it,  as  it  seems  to  me,  any  material  connection 
with  it.  It  states,  '*  that  certain  prosecutions  were  pre* 
ferred  and  carried  on  against  Merceron^  and  in  further- 
ance of  such  proceedings,  and  to  bring  the  same  \o  a 
soccessfal  issue,  money  belonging  to  the  parishioners 
was  applied  in  discharge  of  the  said  expences  and  law 
charges  incurred  on  account  of  the  said  proceedings." 
The  words  *'  said  expences"  are  improperly  introduced, 
for  they  are  not  previously  mentioned  ;  it  must  be  con- 
sidered, therefore,  to  allege,  that  the  money  was  applied  . 
to  the  discharge  of  ekpences  and  law  charges  incurred 
on  account  of  the  proceedings.  But  then  it  is  said. 
Vol.  in.  K  that 
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ISiQif.       that  the  all^;ation  that  these  monies  were  appropriated 
in  furtherance  and  for  the  purpose  of  bringing  the.pro- 

cgainu  secution  to  a  successful  termination  implies^  that  the 
money  was  appropriated  whue  the  cause  was  m  pro* 
gress,  whereas,  in  point  of  Sact^  it  was  appropriated 
after  the  cause  had  terminated;  but  the  period  of 
time  at  which  that  appropriation  took  place  had  no- 
thing to  do  with  the  character  of  the  libel.  The 
charge  against  Mr.  May  is,  that  he  suffered  to  be 
brought  forward  a  sum  of  628/.  at  a  period  of  time  when 
508/.  was  all  that  was  due,  and  243/.  was  all  that  ought 
to  have  been  charged  against  the  parish.  It  is  equally 
a  libel,  and  the  fraud  imputed  to  him  is  precisely  the 
s^me,  whether  the  money  was  misappropriated  in  the 
progress  of  the  prosecution,  or  after  it  came  to  its  ter- 
mination. This  circumstance,  introduced  in  the  declar- 
ation, and  concerning  which  the  libel  is  said  to  have 
been  published,  is  wholly  immaterial  to  the  de&matory 
character  of  the  libel.  Another  part  of  the  Ubel  is 
entirely  unconnected  with  that  previous  allegation,  viz. 
that  part  which  insinuates  that  another  sum  of  600/. 
and  upwards,  pretended  to  have  been  applied  to  the 
payment  of  out-door  paupers,  had,  in  point  of  fact, 
never  been  so  applied,  but  that  Mr.  May  and  others  had 
appropriated  a  considerable  part  of  it  to  the  expences 
of  eating  and  drinking  in  taverns.  For  these  reasons,  I 
am  of  opinion  that  the  evidence  was  properly  r^ected, 
and  that  there  was  not  any  variance. 

HoLROYO  J.  I  am  of  opinion,  that  neither  of  the  objec- 
tions which  have  been  made  in  this  case  ought  to  prevail. 
First,  I  think  that  the  evidence  tendered  was  properly  re- 
jected. It.  certainly  would  be  pregnant  with  the  greatest 
inconvenience,  if,  in  an  action  for  a  libel,  evidence  of  other 

specific 
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specific  libek  published  by  the  plaintiff  of  the  defendant        1824. 

were  to  be  admitted.     The  issue  to  be  tried  was,  whether  - 

Mat 
the  defendant  was  guilty  of  publishing  the  libel  with        agabui 

whidi  be  was  charged.  It  was  wholly  immaterial  to  that 
issse  whether  the  plaintiff  had  published  otiier  specific 
fibebof  the  defendant  or  not.  It  has  been  said  that  the 
evidence  ought  to  have  been  received  In  mitigation  of 
damages.  It  would  be  very  strange,  however,  i^  when 
the  plaintiff  is  seeking  damages  for  an  injury  done  to 
fain  by  an  act  of  the  defendant,  the  latter  should 
be  pennitted  to  avail  himself  of  the  law  to  recover 
damages  against  the  plaintiff  for  another  libel  produced 
at  a  time  when  the  plaintiff  could  not  be  expected  to  be 
prepared  with  evidence  to  justify  or  excuse  it;  for  that 
woidd  be  the  eflfect  of  allowing  him  to  give  other  libels 
in  evidence  to  diminish  the  damages  which  the  plaintiff 
would  oth^wise  receive  in  consequence  of  the  act  which 
the  defendant  had  done.  I  thmk  the  plaintiff  is  entitied 
to  recover  the  damages  which  he  really  has  sustained  firom 
the  act  of  the  defendant,  whether  he  has  injured  the  de- 
fendant on  other  occasions  or  not.  If  that  evidence  is 
not  admitted,  no  injury  can  be  done  to  the  defendant, 
for  be  may  resort  to  bis  remedy  and  recover  damages 
fertile  injury  he  has  sustained ;  and  by  the  plaintiff  then 
becoming  defendant,  he  wQl  have  an  opportunity  of  jus<* 
tifying^  excusing,  or  denying  that  which  is  alleged. 
The  argument  ab  inconvenienti  is  of  importance  in  con- 
sidering what  the  law  is,  and  therie  cannot  be  any  doubt 
diat  the  reception  of  this  evidence  would  tend  to  great 
inconvenience  and  injustice. 

I  am  also  of  opinion,  that  there  is  no  variance.  It 
omnot  be  contended  that  tiiere  is  any  valid  objection  on 
this  ground,  unless  it  amounts  to  a  misdescription  of  the 

K  2  libel; 
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1 824.       libel ;  that  is,  that  one  libel  is  charged  in  the  declaration^ 
1^^,  .     and  that  another  libel  of  a  different,  nature  is  proved.   It  . 
Beown.       ^^  stated  to  be  a  libel  "  of  and  concerning  the  matters 
aforesaid.''    That  is  a  general  allegation,  which  is  not  to  . 
be  considered  as  extending  to  all  and  every  the  matters 
aforesaid.     In  the  case  of   The  King  v.   Home  the 
libel  was  allied  to  be  ^^  of  and  concerning"  the  go- 
vernment.  .  That  was  considered  not  to  import  that  it 
was  of  and  concerning  every  branch  of  the  governr 
ment;   but  that  it  was  of  and  concerning  some  one 
branch  of  the  government.     But  there  it  was  also  al- 
leged to  be  of  and  concerning  the  employment  of  the 
king^s  troops :  that  was  held  not  to  import  that  it  was 
^^  of  and  concerning  the  general  employment  of  all 
troops;"  but  it  was  held  that  the  allegation  was  sus- 
tained by  proof  of  a  libel  of  and  concerning  any  part 
of  the  king's  troops.     The  introductory  part  of  the  de- 
claration here  says,  that  the  plaintiff  was  vestry  clerk 
appointed  by  the  parishioners:  that  has  been  proved.  . 
It  is  stated,  that  while  he  was  vestry  clerk  proceedings 
were  carried  on  against  Mr.  Merceron  for  something   . 
alleged  to  have  been  committed  by  him.     Then  it  goes  , 
on  to  state,,  that  certain  sums  of  money  belonging  to  . 
the  parishioners  of  Si.  Matthew^ .  Bethnal  Greeny  were 
appropriated  and  applied  to  discharge  the  expenoes 
incurred  in  the  said  proceedings,  in  furtherance  of  such 
proceedings,  and  in  order  to  bring  them  to  a  successful 
issue.     Th^  injurious  character  of  the  libel  is  pre- 
cisely the  same,  whether  the  money  was  applied  with 
the  particular  motive  and  at  the  particular  time  men- 
tioned in  the  introductory  part  of  the  declaration  or  not. 
It  seems  to  me,  therefore,  that  thatallegation  was  wholly 
immaterial  to  the  character  of  the  libel  itself,  and.b^nj^    , 

immaterial^ 
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immaterial,  it  was  unnecessary  to  prove  it.     In  an  action        1 82  !•. 
upon  a  bill  of  exchange  (a),  where  the  declaration  stated         • 

Mat 

the  bill  to  have  been  accepted  and  indorsed  before  it  agaiatt 
became  due,  and  the  proof  was,  that  it  was  indorsed 
after  it  became  due,  the  court  held  it  to  be  no  variance, 
because  it  was  immaterial,  whether  the  bill  was  indorsed 
before  or  after  it  became  due;  and,  therefore,  it  was 
unnecessary  to  prove  the  indorsement  precisely  at  the 
time  when  it  was  alleged.  So  here,  it  is  wholly  imma« 
terial,  with  respect  to  the  character  of  the  slanderous 
matter  imputed  by  this  libel,  whether  the  charge  be, 
that  the  money  was  applied  before  or  after  the  prose- 
cution  was  terminated.  For  these  reasons  I  am  of  opi- 
nion, diat  the  present  rule  must  be  discharged. 

LiTTLEDALE  J.  I  think  that  the  evidence  was  pro- 
perly rejected.  Upon  the  plea  of  not  guilty  the  only 
question  was,  whether  the  defendant  had  published  the 
libel  in  question.  Upon  that  issue,  therefore,  it  was  not 
competent  to  the  defendant  to  give  in  evidence  other 
libels  published  of  him  by  the  plaintiftl  That  was  no 
part  of  the  issue  raised  upon  this  record*  I  think  that 
they  could  not  be  received  as  evidence  to  mitigate  the 
damages.  If  they  were  received  in  evidence  to  mitigate 
damages,  see  what  the  situation  of  the  plaintiff  would 
be;  he  has  no  notice  that  the  libels  will  be  offered  in 
evidence;  he  has  no  means,  therefore,  of  disproving 
the  &ct  of  having  published  them.  The  defendant  may 
come  prepared  to  prove  that  the  plaintiff  did  in  fact 
publish  them.  If  the  plaintiff  had  notice  that  such 
proof  was  intended  to  be  given,  he  might  be  prepared 

(a)  Young  v.  Wright,  1  Camjfb,  139. 
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18M«  with  evidence  either  to  shew  that  he  never  published 
them  at  all,  or  that  he  was  justified  in  publishing  them. 
The  plaintiff,  by  whom  they  are  alleged  to  have  been 
published,  ought  to  be  in  as  good  a  situation  as  if  he 
himself  was  a  defendant  in  an  action  brought  against 
him  on  those  libels.  That,  however,  is  not  the  only 
inconvenience.  For  this  Would  not  only  be  a  set-off 
of  libels,  but  a  great  deal  more;  for  in  a  common  set-off 
the  debt  is  extinguished.  If  the  defendant,  by  a  setofi^ 
reduce  the  debt  claimed  of  him,  that  demand  so  proved, 
and  of  which  the  defendant  .has  had  the  benefit,  can 
never  be  claimed  again.  But  in  this  case^  the  libels 
which  were  offered  in  evidence,  as  published  by  the 
plaintiff  would  go  to  reduce  the  damages,  and  yet  the 
defendant  might  afterwards  bring  an  action  against  the 
plaintiff  for  publishing  those  very  libels ;  and  although 
the  plaintiff  in  consequence  of  those  libels  having  been 
received  in  eiddaace  against  him,  has  been  prevented 
from  getting  more  than  lOl.  damages,  whai  he  other- 
wise would  have  been  entitled  to  100/.,  still  that  would 
not  operate  to  (sstop  the  defendant  from  bringing  an  ac- 
tion, as  in  the  case  of  a  common  set-off.  At  common 
law,  a  setK>ff  is  not  allowable  at  all ;  and  even  where  it  is 
allowable  by  the  act  of  parliament,  the  plaintiff  always 
has  previous  knowledge  of  what  the  set*off  is  to  be, 
dther  by  plea  or  by  notice.  So  that  if  the  evidence 
were  admitted  in  this  case,  the  party  would  be  in  a  worse 
situation  in  that  respect  than  the  defendant  in  a  conmion 
case  of  set-off  of  a  debt  If  this  evidence  were  admissible, 
the  defendant  in  an  action  for  an  assault,  would,  upon 
the  same  principle,  be  entitled  to  give  in  evidence  that, 
two  or  three  months  before,  the  plaintiff  had  assaulted 
him.    I  think,  therefore,  that  this  evidence  was  properly 

rejected. 
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rejected,  both  on  the  ground  that  a  plaintiff  in  such  a       1824. 
case  has  no  notice  of  the  intended  defence,  and  that  it 
woold  produce  great  inconvenience,  by  leading  to  a 
fifbltiplici^  of  enquiries. 

I  am  of  opinion,  also,  that  there  is  no  variance. 
In  an  action  for  a  libel  it  is  necessary  in  the  declar- 
ation to  shew  the  libel,  the  time  at  which  it  was  pub- 
lished, and  that  it  relates  to  the  plaintiff.  If,  on  the 
&ce  of  the  libel  the  plaintiff  is  mentioned  by  name,  or  ia 
described  as  filling  a  particular  charactcir,  it  is  not  ne- 
oesssry  to  shew  by  averment  that  the  Ubel  relates  to  him 
individually,  or  in  that  particular  character.  In  this 
case,  therefore,  in  order  to  maintain  this  action,  no  aver- 
ment was  necessary,  because  the  plaintiff  was  descrilsed 
in  the  libel  as  Mr.  May^  vestry  clerk.  But,  if  a  party 
bringing  an  action  for  a  libel  wishes  to  shew  that  he  sus- 
tiuued  additional  injury  in  respect  of  a  particular  cha- 
racter which  he  filled,  or  in  respect  of  other  circumstances 
entitling  him  to  damages,  then  it  is  necessary  to  shew  by 
averment  those  circumstance^  or  that  he  filled  that  cha- 
racter, in  order  to  entitle  himself  to  greater  damages, 
upon  a6count  of  the  discredit  thrown  on  him  in  that 
character.  Now  here  the  plaintiff  does  claim  damages 
in  respect  of  the  injurious  imputation  cast  upon  him  in 
his  character  of  vestry  clerk ;  for  the  declaration  states, 
that  whilst  the  plaintiff  was  such  vestry  derk'as  afore- 
said, prosecutions  were  carried  on  zi^ixasi  "Mjercercn  i 
and  in  furtherance  of  such  proceedings,  and  to  bring 
the  same  to  a  successful  issue,  monies  were  appropriated 
and  applied  to  the  discharge  of  the  expences  and  law 
charges  incurred  on  account  of  the  proceedings.  He 
makes  this  averment  to  connect  himself  in  his  character 
of  vestry  derk  with  some  part  of  the  libel,  and  if  he 

K  4  seeks 
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i824f.       seeks  to  recover  damages  in  respect  of  his  character  as 
.*^^~       vestry  clerk,  he  must  prove  that  allegation,  but  if  he  does 
^soma       not  prove  it,  it  does  not  prevent  him  fipom  recovering 
damages  in  respect  of  the  injury  sustained  in  his  indi- 
vidual capacity.    The  declaration  then  goes  on  to  de- 
scribe the  tendency  of  the  libel,  or  the  intention  with 
which  the  defend^t  published  it.    It  states,  that  the  de- 
fendant, ^^  intending  to  deprive  the  plaintiff  of  his  good 
name,  and  to  injure  him  in  his  business  and  pn^ssioii' 
of  an  attorney,  and  in  his  office  of  vestry  derk,  and.  to 
cause  tim  to .  be  esteemed  a  fraudulent  practise  in  his 
said  profession  of  an  attorney,  and  in  his  said  office  as 
vestry  clerk,  and  to  be  a  person  not  fit  to  be  trusted 
therein,  and  to  deprive  him  of  the  same^  and  to  cause  it 
to  be  suspected  and  believed  that  the  plaintiff  had  fraudu- 
lently and  clandestinely  appropriated  and  applied  certain 
sums  of  money  belonging  to  the  parishioners)  published 
the  libel;"  the  character  of  the  libel,  therefore,  of  which 
the  plaintiff  complains,  is  one  the  tendency  of  which  is 
to  injure  him  in  his  individual  character,  in  his  character 
of  attorney  and  vestry  clerk,  and  to  cause  it  to  be  sus- 
pected that  he  had  frnudulenUy  applied  money  belong 
ing  to  the  parish.     The  declaration  then  goes  on  to  say» 
that  the  defendant  published  the  libel  of  and  concerning 
the  plaintiff,  and  of  and  concerning  his  conduct  in  his 
office  as  vestry  clerk,  and  of  and  concerning  the  matters 
aforesaid.    Now  these  latter  words,  ^^  of  and  concerning 
the  matters  aforesaid,''  connect  the  libel  afterward  set 
out  with  the  previous  averments,  so  far  as  they  are  cal- 
culated to  shew  that  the  libel  is  of  the  particular  defam- 
atory character.    I  think  that  the  plainti£^  therefore)  was 
only  bound  to  allege  and  prove  a  libel  of  that  character, 
viz.  a  libel  charging  him  with  having  fraudulentiy  applied 

money 
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.  money  belonging  to  the  parishioners.   It  has  been  urged,       1 824. 

.that  it  was  necessary  in  this  case  to  prove  every  word        "~~ 

contained  in  the  previous  averments,  because  the  alle-       ogama 

Beowv* 
gadon  that  the  libel  was  *^  of  and  concerning"  such^nd 

such  things  amounted  to  a  specific  description  of  the 
libel ;  but  I  think  that  it  does  not  amount  to  a  specific 
description  of  the  libel,  but  to  a  description  of  the  nature 
of  the  injury  the  plaintiff  has  sustained  It  seems  to  jne, 
that  when  the  declaration  alleges  the  libel  to  be  published 
^  of  and  concerning  the  plaintiff  and  of  and  ooncecning 
his  Qonduct  as  vestry  derk,  and  of  and  concerning  the 
maUeifS  i^^said^^ihaty  reddendo  singulo  singulis,  it  may 
be  considered  iii  the  same  fight  as  if  the  words  ^  of  and 
conceming''  had  followed  each  of  the  previous  averments. 
I^  therefore^  the  declaration  had  stated  that  certain  pro- 
secutions had  been  preferred  against  Mercerorh  and  in 
furtherance  of  the  proceedings,  and  to  bring  the  same 
to  a  succ^fnl  is^ue,  money  belonging  to  the  parishioners 
had  been  applied  in  discharge  of  the  expences,  and  it 
had  then  been  averred  that  the  libel  was  published  of 
and  concerning  the  matters  aforesaid ;  I  think  that  the 
latter  words  would  not  be  applicable  to  all  the  sub- 
ject-matter recited  in  the  previous  averment,  but  only 
to  so  much  of  it  as  was  material  to  shew  the  libel 
to .  bear  the  de&matoxy  character  ascribed  to  it  in  the 
declaration.  The  charge  in  the  libel  is,  that  parish 
money  was  improperly  applied.  It  is  wholly  imma- 
terial whether  it  was  applied  while  the  proceedings 
were  in  progress  or  afier  they  had  terminated.  That 
term  does  not  form  any  ingredient  in  the  quality  of 
the  sknder,  nor  can  it  in  any  degree  alter  the  nature 
of  the  injuiy  sustained  by  the  plaintiff.  In  7^  King 
V.  Home  the  averment  was,  that  the  libel  was  pub- 
lished ^  of  and  concerning  the  king*s  government  and 

the 
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1 8d4.  the  en^loyment  of  his  troops  f*  that  was  one  entire  pro- 
position, for  the  libel  was  not  of  and  concerning  the 
government,  except  so  far  as  it  related  to  the  act  of  go- 
iramment  ex^fcised  by  the  troops*  It  was  not  of  and 
concerning  the  king's  troops  individually,  but  as  acting 
on  behalf  of  the  government,  it  was^  therefore,  an  entire 
proposition,  and  the  allegations  were  not  divisible;  but 
here  they  are  perfectly  distinct.  In  Peppinv.Solom(ms{a)y 
which  was  an  actioQ  cm  a  policy  of  insurance^  the  declar* 
ation  stated,  that  ^[fier  tiie  making  of  the  policy  the  ship 
sailed^  The  evideuoe  was,  that  she  sailed  before;  but  it 
was  held  to  be  no  variance,  because  it  was  quite  imma* 
terial  whether  she  sailed  before  or  after  the  making  of 
the  policy.  So  here,  it  was  quite  immaterial  whether 
the  money  was  ^propriated  whilst  the  proceedings  were 
in  progress  against  Mr.  Merceron  or  af^er  they  had  ter- 
minated. I  am,  therefore,  of  opinion,  that  the  averment 
did  not  require  proof  applicable  to  the  whole  of  the  alle« 
gation;  and,  secondly,  that  if  such  proof  was  necessary, 
it  has  been  given  upon  the  only  material  point  upon 
which  the  question  arose. 

Rule  diseharged.  (d) 

(a)  5  T.  S,  496. 

DecUmion  for       (&)  Lewi$  ▼•  fFaiter,  —  In  this  case  the  declantion  alleged  that  the 

Jh**^*^*^       pWtttiff  was  an  attorney,  and  that  the  defendant,  intending  to  injun  him 

tiff  was  «i  at-'     ^  ^  ^^^  nBine,  and  also  in  his  business  of  an  attorney,  published  the 

tomey,  and         libel  of  and  concerning  the  plaintiff,  and  of  and  ooncemlng  him  in  bis 

that  the  drfend-  g^  business  ot  profession.     At  the  trial  before  Jbboit  C.  J.  at  the  London 

ant*  mtendinir  .         ^ 

to  injure  him       "^tlmgs  after  Mkkadmas  teim  1822,  the  plaintiff  merely  proved  that  he 

in  his  good  was  admitted  an  attorney  on  the  5th  Jufy  1813.     He  failed  in  proving 

M*Mid"nrf  *****  ^^  *****  ^^^  ^^^  ^"*  *  certiScate  in  the  year  1819,  (the libel  haying 
don  of  an  at-  ^^^^  pubh'shed  in  that  year,)  or  that  he  had,  during  that  time^  pTactised  as 
torney,  pub- 
lished a  libel  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  bis  said  pro- 
fession. At  the  trial,  the  plaintiff  failed  in  proving  that  at  the  time  of  the  publication  of 
the  libel  he  was  an  attorney :.  Held,  that  this  was  not  a  fatal  variance  between  the  alle- 
gation and  the  proof,  the  wordA  of  the  libel  being  actionable,  although  not  used  witfar 
reference  to  the  professional  character  of  the  plaintiff; 
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Aaattomj.  TheLordCUcf  Jmtlee  wis  of  opinion,  that  m  the  alleg»>  18S4. 
tioo  in  the  dcdantion  was  not  moraly  that  the  plaintiff  had  been  admitted 
m  an  attomejr,  but  that  the  matter  pobliihed  of  biro  by  the  defendant  was 
of  and  concerning  him  in  hie  buancaa  and  profesaion  of  an  attorney,  it 
was  neceasaiy  for  him  to  prove  that  he  was  an  attorney  at  the  tune  of  the 
publication ;  and  the  pliintiff  was  nonsuited.  A  rule  nisi  for  settiog 
aside  the  nonsuit  was  obtained  in  the  followiog  tenn,  upon  the  ground 
that  the  allegation  In  the  dedarstion  waa  divisible^  and  that  it  was  sufi- 
dcnt  for  the  phuntiff  to  prove  that  the  Itbd  was  published  of  and  conoero- 
ing  him  in  his  indiTidual  capacity,  the  worda  being  actionable,  although 
not  used  with  reference  to  his  professional  character.  The  point  waa  fully 
discuaaed  in  Tnmity  term  18S9;  and  It  waa  contended  hj  the  defendant's 
ooonsel  that  the  allegation  was  descriptire  of  the  libel  itwlf,  and  that 
there  waa  ooniequently  a  vaiianoe  between  the  allegation  and  the  proof. 
No  judgment  waa  pronounced  at  that  time ;  but  in  the  coone  of  this  term 
jibboit  C.  J.,  after  stating  the  facts  of.  the  case^  said  that  it  must  be  go- 
verned by  the  decision  in  Jlfoy  ▼•  jBkvwn,  and  that  the  rule  for  setting 
aside  the  nonsuit  mtist  therefore  be  made  absolute* 


Austin  against  Debnam.  ^ 

r^ASE  for  a  malicious  arrest.     The  declaration  al-  wheie  there 
leged,  that  defendant,  on,  &c  at,  &c.  not  then  a^'JSfte- 


faaving  any  reasonable  or  probable  canse  of  action  what*  p|^^^^ 
soever  agamst  the  pluntiff,  to  the  amount  of  the  sum  of  ^^^^^ 
money  for  which  be  maliciously  caused  him  to  be  ar«  T^*^*^ 
rested  as  thereinafter  mentioned,  maliciously  caused  and  an  arrest  for 

the  emount  of 

procured  a  bill  of  MidtUesex  to  be  issued  out  of  the  one  side  of  the 
Court  of  Kmgfs  Bench,  commanding  the  sheriff  of  Mid--  oat  deductiog : 
dksex  to  arrest  the  plaiaiiff,  and  fidsely,  and  without  ^  tbeo^, 
having  apy  reasonable  or  probable  cause  of  aption  what-  |||,^^^t 
ever  against  tbc^  plaintiff,  to  the  amount  of  152;  or  up-  probable 
waids,  caused  and  procured  the  said  bill  of  Middlesex 
to  hCf  and  the  same  was  indorsed  for  bail  for  2Sl.    And 
the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c* 
without  any  reasonable  or  probable  cause  of  acUon 

what- 
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1824.  that  the  allegation  that  these  monies  were  appropriated 
"■"""  in  furtherance  and  for  the  purpose  of  bringing  the.pro- 
agamti  secution  to  a  successful  termination  implies^  that  the 
money  was  impropriated  while  the  cause  was  in  pro- 
gress, whereas,  in  point  of  fact,  it  was  appropriated 
after  the  cause  had  terminated ;  but  the  period  of 
time  at  which  that  appropriation  took  place  had  no- 
thing to  do  with  the  character  of  the  libel.  The 
charge  against  Mr.  May  is,  that  he  suffered  to  be 
brought  forward  a  sum  of  628/.  at  a  period  of  time  when 
503/.  was  all  that  was  due,  and  243/.  was  all  that  ought 
to  have  been  charged  against  the  parish.  It  is  equally 
a  libel,  and  the  fraud  imputed  to  him  is  precisely  the 
s^me,  whether  the  money  was  misappropriated  in  the 
progress  of  the  prosecution,  or  after  it  came  to  its  ter- 
mination. This  circumstance,  introduced  in  the  declar- 
ation, and  concerning  which  the  libel  is  said  to  have 
been  published,  is  wholly  immaterial  to  the  defamatory 
character  of  the  libel.  Another  part  of  the  libel  is 
entirely  unconnected  with  that  previous  allegation,  yiz. 
that  part  which  insinuates  that  another  sum  of  600/. 
and  upwards,  prelended  to  have  been  applied  to  the 
payment  of  out>door  paupers,  had,  in  point  of  fact, 
never  been  so  applied,  but  that  Mr.  May  and  others  had 
appropriated  a  considerable  part  of  it  to  the  expences 
of  eadng  and  drinking  in  taverns.  For  these  reasons  I 
am  of  opinion  that  the  evidence  was  properly  rejected, 
and  that  there  was  not  any  variance. 

HoLROYD  J.  I  am  of  opinion,  that  neither  of  the  objec- 
tions which  have  been  made  in  this  case  ought  to  prevail. 
First,  I  think  that  the  evidence  tendered  was  properly  re- 
jected. It.  certainly  would  be  pregnant  with  the  greatest 
inconvenience,  if,  in  an  action  for  a  libel,  evidence  of  other 

specific 
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specific  libels  published  by  the  plaintiff  of  the  defendant  1824. 
were  to  be  admitted.  The  issue  to  be  tried  was,  whether 
the  defendant  was  guilty  of  publishing  the  libel  with 
which  he  was  charged.  It  was  wholly  immaterial  to  that 
issue  whether  the  plaintiff  had  published  other  specific 
libels  of  the  defendant  or  not  It  has  been  said  that  the 
evidence  ought  to  have  been  received  in  mitigation  of 
damages.  It  would  be  very  strange,  however,  if,  when 
the  plaintiff  is  seeking  damages  for  an  injury  done  to 
him  by  an  act  of  the  defendant,  the  latter  should 
be  permitted  to  avail  himself  of  the  law  to  recover 
damages  agunst  the  plaintiff  for  another  libd  produced 
at  a  time  when  the  plaintiff  could  not  be  expected  to  be 
prepared  with  evidence  to  justify  or  excuse  it;  for  that 
would  be  the  efiect  of  allowing  him  to  give  other  libels 
ia  evidence  to  diminish  the  damages  which  the  plaintiff 
would  otherwise  receive  in  consequence  of  the  act  which 
the  defendant  had  done.  I  think  the  plaintiff  is  entitled 
to  recover  the  damages  which  he  really  has  sustidned  from 
the  act  of  the  defendant,  whether  he  has  injured  the  de- 
fendant on  other  occasions  or  not.  If  that  evidence  is 
not  admitted,  no  injury  can  be  done  to  the  defendant, 
for  he  may  resort  to  his  remedy  and  recover  damages 
for  the  injury  he  has  sustwied ;  and  by  the  plamtiff  then 
becoming  defendant,  he  will  have  an  opportunity  of  jus<* 
tifyings  excusing^  or  denying  that  which  is  alleged. 
The  argument  ab  inconvenienti  is  of  importance  in  con- 
sidering what  the  law  is,  and  there  cannot  be  any  doubt 
that  the  recepdon  of  this  evidence  would  tend  to  great 
inconvenience  and  injustice. 

I  am  also  of  opinion,  that  there  is  no  variance.  It 
cailnot  be  contended  that  there  is  any  valid  objection  on 
this  ground,  unless  it  amounts  to  a  misdescription  of  the 

K  2  libel; 


132  CASES  IN  TRINITY  TERM 

1824.       libel ;  that  is,  that  one  libel  is  charged  in  the  declaration^ 
1^^,        and  that  another  libel  of  a  different  nature  is  proved.    It 

Beown.       ^^  stated  to  be  a  libel  "  of  and  concerning  the  matters 
aforesaid/'    That  is  a  general  allegation,  which  is  not  to 
be  considered  as  extending  to  all  and  every  the  matters 
aforesaid.      In  the  case  of   The  King  v.   Home  the 
libel  was  allied  to  be  "  of  and  concerning"  the  go- 
vernment.    That  was  considered  not  to  import  that  it 
was  of  and  concerning  every  branch  of  the  governr 
ment;   but  that  it  was  of  and  concerning  some  one 
branch  of  the  government.     But  there  it  was  also  al- 
leged to  be  of  and  concerning  the  employment  of  the 
king^s  troops :  that  was  held  not  to  import  that  it  was 
^^  of  and  concerning  the  general  employment  of  all 
troops;"  but  it  was  held  that  the  allegation  was  sus- 
tained by  proof  of  a  libel  of  and  concerning  any  part 
of  the  king's  troops.     The  introductory  part  of  the  de- 
claration here  says,  that  the  plaintiff  was  vestry  clerk 
appointed  by  the  parishioners:  that  has  been  proved.  . 
It  is  stated,  that  while  he  was  vestry  clerk  proceedings 
were  carried  on  against  Mr.  Merceron  for  something 
alleged  to  have  been  committed  by  him.     Then  it  goes 
on  to  state,,  that  certain  sums  of  money  belonging  to 
the  parishioners  of  St.  Matthew^  Bethnal  Green,  were 
appropriated  and  applied  to  discharge  the  expences 
incurred  in  the  said  proceedings,  in  furtherance  of  such 
proceedmgs,  and  in  order  to  bring  them  to  a  successful 
issue.     The  injurious  character  of  the  libd  is  pre- 
cisely the  same,  whether  the  money  was  applied  with 
the  particular  motive  and  at  the  particular  time  men- 
tioned in  the  introductory  part  of  the  declaration  or  not 
It  seems  tome,  therefore,  that  that  allegation  was  wholly 
immaterial  to  the  character  of  the  libel  itself,  and.b^mg 

immaterial^ 
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immaterial,  it  was  unnecessary  to  prove  it.     In  an  action        1 82 1^. 
upon  a  bill  of  exchange  (a),  where  the  declaration  stated         • 

Mat 

the  bill  to  have  been  accepted  and  indorsed  before  it  agouut 
became  due,  and  the  proof  was,  that  it  was  indorsed 
after  it  became  due,  the  court  held  it  to  be  no  variance, 
because  it  was  immaterial,  whether  the  bill  was  indorsed 
before  or  after  it  became  due;  and,  therefore,  it  was 
unnecessary  to  prove  the  indorsement  precisely  at  the 
dme  when  it  was  alleged.  So  here,  it  is  wholly  imma« 
terial,  vrith  respect  to  the  character  of  the  slanderous 
matter  imputed  by  this  libel,  whether  the  charge  be, 
that  the  money  was  applied  before  or  after  the  prose- 
cution  was  terminated.  For  these  reasons  I  am  of  opi- 
nion, Aat  the  present  rule  must  be  discharged. 

LiTTLEDALE  J.  I  think  that  the  evidence  was  pro- 
perly rejected.  Upon  the  plea  of  not  guilty  the  only 
question  was,  whether  the  defendant  had  published  the 
libel  in  question.  Upon  that  issue,  therefore,  it  was  not 
competent  to  the  defendant  to  give  in  evidence  other 
libels  published  of  him  by  the  plaintiftl  That  was  no 
part  of  the  issue  raised  upon  this  record*  I  think  that 
they  could  not  be  received  as  evidence  to  mitigate  the 
damages.  If  they  were  received  in  evidence  to  mitigate 
damages,  see  what  the  situation  of  the  plaintiff  would 
be;  he  has  no  notice  that  the  libels  will  be  offered  in 
evidence;  he  h*as  no  means,  therefore,  of  disproving 
the  fiict  of  having  published  them.  The  defendant  may 
come  prepared  to  prove  that  the  plaindff  did  in  fact 
publish  them.  If  the  plaintiff  had  notice  that  such 
proof  was  intended  to  be  given,  he  might  be  prepared 

{a)  roung  V.  }9rtighi,  1  Catnpb,  139. 
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18M*       with  evidence  either  tx>  shew  that  he  never  pubCsIied 
them  at  all,  or  that  he  was  justified  in  pablishiog  th^oi. 
The  plaintiff,  by  whom  they  are  alleged  to  have  been 
published,  ought  to  be  in  as  good  a  situation  as  if  he 
himself  was  a  defendant  in  an  action  brought  against 
him  on  those  libels.    That,  however,  is  not  the  only 
inconvenience.      For  this  Would  not  only  be  a  setroff 
of  libels,  but  a  great  deal  more;  for  in  a  common  set-off 
the  debt  is  extinguished.    If  the  defendant,  by  a  setrofi^ 
reduce  the  debt  claimed  of  him,  that  demand  so  proved, 
and  of  which  the  defendant  .has  had  the  benefit,   can 
never  be  claimed  again.    But  in  this  case^  the  libels 
which  were  offered  in  evidence,  as  published  by  the 
plaintifi^  would  go  to  reduce  the  damages,  and  yet  the 
defendant  might  afterwards  bring  an  action  against  the 
plaintiff  for  publishmg  those  very  libels ;  and  although 
the  plaintiff  in  consequence  of  those  libek  having  been 
received  in  evidaace  against  him,  has  been  prevented 
from  getting  more  than  10/.  damages,  whai  he  other- 
wise would  have  been  entitled  to  100/.,  still  that  would 
not  operate  to  isstop  the  defendant  fix>m  bringing  an  ac- 
tion, as  in  the  case  of  a  common  set-off.    At  common 
law,  a  set-off  is  not  allowable  at  all ;  and  even  where  it  is 
allowable  by  the  act  of  parliament,  the  plaintiff  always 
has  previous  knowledge  of  what  the  set-off  is  to  be, 
either  by  plea  or  by  notice.     So  that  if  the  evidence 
were  admitted  in  this  case,  the  party  would  be  in  a  worse 
situation  in  that  respect  than  the  defendant  in  a  common 
case  of  set-off  of  a  debt    If  this  evidence  were  admissible^ 
the  defendant  in  an  action  for  an  assault,  would,  upon 
the  same  principle,  be  entitled  to  give  in  evidence  that, 
two  or  three  months  before,  the  plaintiff  had  assaulted 
him.    I  think,  therefore,  that  this  evidence  was  properly 

rgected. 
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rqede^  bodi  on  the  ground  that  a  plaintiff  in  such  a       1824. 
case  has  no  notice  of  the  intend^  defence,  and  that  it 
wDoid  produce  great  inconvenience,  by  leading  to  a 
HiUtiplicity  of  enquiries. 

I  am  of  opinion,  also,  that  there  b  no  variance. 
In  an  action  for  a  libel  it  is  necessary  in  the  declar- 
ation to  shew  the  libel,  the  time  at  which  it  was  pub- 
lished, and  that  it  relates  to  the  plaintiff.  If,  on  the 
bee  of  the  libel  the  plaintiff  is  mentioned  by  name^  or  is 
described  as  filling  a  particular  character,  it  is  not  ne- 
oessaxy  to  shew  by  averment  that  the  libel  relates  to  him 
individually,  or  in  that  particular  character.  In  this 
case,  therdbre,  in  order  to  maintain  this  action,  no  aver^ 
ment  was  necessary,  because  the  plaintiff  was  described 
in  the  libel  as  Mr.  May,  vestry  clerk.  But,  if  a  party 
bringing  an  action  for  a  libel  wishes  to  shew  that  he  sus- 
tained additional  injury  in  respect  of  a  particular  cha- 
racter which  he  filled,  or  in  respect  of  other  circumstances 
entitling  him  to  damages,  then  it  is  necessary  to  shew  by 
averment  those  circumstance^  or  that  he  filled  that  cha- 
racter,  in  order  to  entitie  himself  to  greater  damages, 
upon  account  of  the  discredit  thrown  on  him  in  that 
character.  Now  here  the  plaintiff  does  clfdm  damages 
in  respect  of  the  injurious  imputation  cast  upon  him  in 
his  character  of  vestry  clerk ;  for  the  declaration  states, 
that  whilst  the  plaintiff  was  such  vestry  derk  as  afore- 
said, prosecutions  were  carried  on  against  Merceron  g 
and  in  furtherance  of  such  proceedings,  and  to  bring 
the  same  to  a  successful  issue,  monies  were  appropriated 
and  applied  to  the  cOscharge  of  the  expences  and  law 
chaiges^  incurred  on  account  of  the  proceedings.  He 
makes  this  averment  to  connect  himself  in  his  character 
of  vestry  derk  with  some  part  of  the  libel,  and  if  he 
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iS24f.       seeks  to  recover  damages  in  respect  of  his  chavacter 
-  jj^^        vestry  derk,  he  must  prove  that  allegation,  bat  if  he 
4^a<iMf       not  prove  it,  it  does  not  prevoit  him  from  lecoveriiis 
damages  in  respect  of  the  injury  sustained  in  his  indi- 
vidual capacity.    The  declaration  then  goes  on  to  de- 
scribe the  tendency  of  the  libel,  or  the  intention  with 
which  the  defendant  published  it.    It  states,  that  the  de- 
fendant, *^  intending  to  deprive  the  plaintiff  of  his  good 
name,  and  to  injure  him  in  his  business  and  profisssioD' 
of  an  attorney,  and  in  his  office  of  vestry  derk,  and.  to 
cause  him  to  be  esteemed  a  fraudulent  practiser  in  his 
said  profisssion  of  an  atto.mey,  and  in  his  said  office  as 
vestry  clerk,  and  to  be  a  person  not  fit  to  be  trusted 
therein,  and  to  deprive  him  of  the  same^  and  to  cause  it 
to  be  suspected  and  bdieved  that  the  plaintiff  had  fraudu- 
lendy  and  clandestindy  appropriated  and  applied  certain 
sums  of  money  belonging  to  the  parishioners,  published 
the  libel;"  the  character  of  the  libel,  therefore,  of  which 
the  plaintiff  complains,  is  one  the  tendency  of  which  is 
to  injure  him  in  his  individual  character,  in  his^ character 
of  attorney  and  vestry  clerk,  and  to  cause  it  to  be  sus- 
pected  that  he  bad  fraudulently  applied  money  bdong- 
ing  to  the  parish.     The  declaration  then  goes  on  to  say, 
that  the  defendant  published  the  libd  of  and  conoeming 
the  plaintifi^  and  of  and  concerning  his  conduct  in  his 
office  as  vestry  derk,  and  of  and  concerning  the  matters 
aforesaid.    Now  these  latter  words,  ^^  of  and  concerning 
the  matters  aforesaid,"  connect  the  libd  afterward  set 
out  with  the  previous  averments,  so  far  as  they  are  cal- 
culated to  shew  that  the  libd  is  of  the  particular  defam- 
atory character.    I  think  that  the  plaintiff  therefore^  was 
only  bound  to  allege  and  prove  a  libel  of  that  character, 
viz.  a  libd  charging  him  with  having  fraudulently  applied 
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nuMMjr  belonging  to  the  parishioQers.   It  has  been  urged,       1824. 
.  that  it  was  necessary  in  this  case  to  prove  eveiy  word 
OQOtaijied  in  the  preTious  averments,  because  the  alle- 
gBckm  that  the  libel  was  **  of  and  concerning^'  suchBnd 
such  things   amoonted  to  a  specific  description  of  the 
Jibel ;  but  I  think  that  it  does  not  amount  to  a  specific 
desqriptioa  of  the  libel,  but  to  a  description  of  the  nature 
of  the  injury  the  plaintiff  has  sustained    It  seems  to  me, 
that  when  the  deckuration  alleges  the  libel  to  be  published 
^  of  and  concerning  the  plaintiff  and  of  and  concerning 
Ui  conduct  as  vestiy  derk,  and  of  and  concerning  the 
maUen  i^r€$aidj^'tha^  reddendo  singulo  singulis,  it  may 
be  totaidered  in  the  same  light  as  if  the  words  '*  of  and 
omcerain^'  had  followed  each  of  the  previous  averments. 
I^  therefore^  the  declaration  had  stated  that  certain  pro- 
secutions had  •  been  preferred  against  Mercerarh  And  in 
furtherance  of  the  proceedings,  and  to  bring  the  same 
to  a  sQcpessfiil  is^e,  money  belonging  to  the  parishioners 
bad  been  applied  in  discharge  of  the  expences,  and  it 
had  then  been  averred  that  the  libel  was  published  of 
and  concerning  the  matters  aforesaid ;  I  think  that  the 
latter  words  would  not  be  applicable  to  all  the  sub- 
ject-matter recited  in  the  previous  averment,  but  only 
to  so  much    of  it  as  was  material  to  shew  the  libel 
to  bear  the  defamatory  character  ascribed  to  it  in  the 
declaration.     The  charge  in  the  libel  is,  that  parish 
money  was  improperly  applied.    It  is  wholly  imma- 
terial whether  it  was  applied  while  the  proceedings 
woe  in  progress  or  after  they  had  terminated.    That 
tenn  does  not  form  any  ingredient  in  the  quali^  of 
tbe  slander,  nor  can  it  in  any  degree  alter  the  nature 
of  the  injury  sustained  by  the  plaintiff.    In  T7ie  King 
▼.  Home  the  averment  was,  that  the  libel  was  pub- 
lished ^  of  and  concerning  the  king's  government  and 

the 
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18d4.  ftbe  eauploymeBt  of  bis  troops;'^  diat  was  one  entire  pro- 
position, for  the  libd  was  not  of  and  concerning  the 
government,  except  so  &r  as  it  related  to  the  act  of  go- 
vernment exercised  by  the  troops.  It  was  not  of  and 
concerning  the  king's  troops  individually,  but  as  acting 
cm  behalf  of  tiie  government,  it  was,  therefore,  an  entire 
proposition,  and  the  allegations  were  not  divbible ;  but 
here  tliey  are  perfectly  distinct.  In  Pepjnn  Y.Solomons  {d)^ 
which  was  an  actioQ  on  a  policy  of  insurance  the  declar- 
ation stated,  that  efier  tiie  making  of  the  policy  the  ship 
sailed^  The  evidence  was,  that  she  siuled  before;  but  it 
was  held  to  be  no  variance,  because  it  was  quite  Imma- 
terial whether  she  sailed  before  or  after  the  making  of 
the  policy.  So  here,  it  was  quite  immaterial  whether 
the  money  was  appropriated  whilst  the  proceedings  were 
in  progress  against  Mr.  Merceron  or  after  they  had  ter- 
minated. I  am,  tiierefore,  of  opinion,  that  the  averment 
did  not  require  proof  applicable  to  the  whole  of  the  alle« 
gation;  and,  secondly,  that  if  such  proof  was  necessary, 
it  has  been  given  upon  the  only  material  point  upon 
which  the  question  arose. 

Rule  discharged.  (A) 

(a)  5  T.  JR.  496. 
Declflimtion  for  W  Lewu  t.  H^aUer.  —  In  this  case  the  dedaration  alleged  that  the 
8  libel  stated  plaintiiF  was  an  attorney,  and  that  the  defendant,  intending  to  injure  him 
tiff  was  Mi^'  in  his  good  name,  and  also  in  his  business  of  an  attorney,  published  the 
tomey,  and  libel  of  and  oonceming  the  plaintiff,  and  of  and  conceniing  him  in  his 
that  the  d^end-  ^^  business  or  profession.  At  the  trial  before  JbboU  C.  J.  at  the  London 
to  hijurehiraf  >itt^e*  a^^ MkhadmoM  term  1823,  the  plaintiff  merely  proved  that  he 
in  his  good  was  admitted  an  attorney  on  the  5th  JtUy  1813.     He  failed  in  pmriag 

name,  and  in  Hmt  he  had  either  taken  out  a  certificate  in  the  year  1619,  (the  libel  haThg 
aion'of  an  at^  ****"  published  in  that  year,)  or  that  he  had,  during  that  time,  practised  as 
tomey,  pub- 
lished a  libel  of  and  oonceming  the  plaintiff,  and  of  and  oonceming  him  in  his  sud  pro- 
fession. At  the  trial,  the  plaintiff  failed  in  proving  thai  at  the  time  of  the  publication  of 
the  libel  he  was  an  attorney : ,  Held,  that  this  was  not  a  fatal  variance  between  the  alle- 
gation and  the  proof,  the  words  of  the  libel  beinff  actionable,  althou^  not  used  with 
reference  to  the  professionid  character  of  the  plaintiff. 
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IbeLdtdCUflf  JiMlloewMoropiiiioo,tliatM  iba^UegA-         18S4. 

tkoin  die  dtdantion  was  not  menHj  tluil  the  plaintiff  had  betn  aHmittwl 

m  an  attomey,  but  tbat  the  matter  pnbliihed  of  biro  by  the  defendant  wai 

of  and  concerning  htm  in  hit  btuincM  and  profenion  of  an  attorney*  it 

vat  nooeBtaiy  for  him  to  pioYe  that  he  was  an  attorney  at  the  tine  of  the 

publication ;  and  the  plaintiff  was  nonsuited.    A  rule  niti  for  tetting 

ande  the  noosnit  wat  obtained  in  the  folhming  ttnn^  upon  the  ground 

that  tfan  aUq^tion  in  the  dedamtion  wat  divitible>  and  that  it  was  sufll- 

doit  for  the  plaintiff  to  prove  that  the  libd  was  publidicd  of  and  cooosm- 

iag  him  in  his  indiYidual  capacity,  the  words  being  acdonabley  although 

not  used  with  leferenee  to  his  professional  character.    The  point  was  AiUy 

diicnicd  in  Tnmily  term  18S8;  and  it  was  contcndfd  by  the  dtftndant's 

coonsd  diat  the  allegation  was  descriptiTe  of  the  libel  itself,  and  that 

there  was  consequently  a  Tariance  between  the  allegation  and  the  proof. 

Ko  judgment  was  pronounced  at  that  time;  but  in  the  cooise  of  thu  term 

JUaU  C.  J.y  after  stating  the  ISwts  of  the  case^  said  that  it  must  be  go- 

vcmsd  fay  the  decision  in  Jfoy  ▼•  .S^iown,  and  that  the  rule  for  letting 

aade  die  nonsuit  must  theiefoie  be  made  abedutc. 


Austin  against  Debnam.  ^ 

Q  ASE  for  a  maliciduB  arrest  The  declaration  al-  when  then 
l^ed,  that  defaidant,  on,  &c.  at,  &c.  not  then  d^gs  be- 
having any  reiasonable  or  probable  cause  of  action  what*  ^|^|y^^^ 
soever  agdnst  the  plaintiff,  to  the  amount  of  the  sum  of  *^  Jj^ 
money  for  which  be  maliciously  caused  him  to  be  ar«  «ch  side  of 
rested  as  thereinafter  mentioned,  maliciously  caused  and  »  arrest  for 

the  amount  of 

procured  a  bill  of  MiddCLesex  to  be  issued  out  of  the  oneadeofthe 
Court  of  Kmg^s  Bench^  commanding  the  sheriff  of  Mid^  out  dcducdog ; 
Haex  to  arrest  the  platniiff,  and  wisely,  and  without  ^  theJblr, 
baving  any  reasonable  or  probable  cause  of  action  what-  Jl,a^5Siit 
ever  against  th^  plamttff,  to  the  amount  of  15;.  or  up-  V"!^^^ 
wards,  caused  and  procured  the  said  bill  of  Middlesex 
to  be,  and  the  same  was  indorsed  for  bail  for  23/.    And. 
the  said  defendant  afterwards,  to  wit^  on,  &c.  at,  &c* 
without  any  reasonable  or  probable  cause  of  action 

what- 
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1894        whatsoever  against  the  said  plaintiff  to  the  amouiit  of 
15L  or  upwards,  maliciously  caused  the  plaintiff  to  ,be 
arrested,  and  kept  imprisoned  until  he  gave  a  bdl  bond  ; 
and  plaintiff  did  afterwards,  to  wit^  on,  &&  at,  6cc  pay  to 
the  defendant  the  sum  of  SI.  55.,  and  also  the  sum  of 
31.  ISs.  6d.  in  full  discharge  of  the  said  suit;  which  said 
sum  of  51.  5s.  defendant  accepted  of  and  from  the  plain- 
tiff as  the  amount  of  the  debt  m  the  suit,  and  the  sum 
of  Si.  135.  6d.  for  the  costs.      And  such  proceedings 
were  thereupon  bad.  in  the  said  suit,  that  it  was  ordered 
by  Baylejf  J.  that  all  proceedings  in  the  said  suit  should 
be  stayed,  which  order  was  afterwards  made  a  rule  of 
Court;  and  the  said  action  was,  and  is  by  means  of 
the  said  premises,   and  according  to  the  course  and 
practice  of  the  Court,  wholly  discharged,  ended,  and 
determined.     By  means  of  which  said  premises  plun- 
tiff  was  injured,  &c.  (in  tlie  usual  form.)    Plea,  general 
issue.    At  the  trial  before  AbboU  C.J.  at  the  London 
sittings  afler'last  Trinity  term,  the  affidavit  to  hold 
to  bail  and  the  bill  of  Middlesex  indorsed  for  bail  foV 
2Sl.  were  proved,  also  the  arrest  and  the  execution  of 
the  bail  bond  for  which  the  plaintiff  paid  I/.  9s.    It  also 
appeared  in  evidence,  that  the  plaintiff  was  a  baker  imd 
the  defendant  a  carpenter;  the  latter  did  work  for  the 
plaintiff,  and  bought  bread  of  him.  .  Tliey  had  a  dispute, 
and  the  plaintiff  desired  the  defendant  to  send  him  his 
bill;  and  on  the  following  day,  defendant  said  her  had  - 
reckoned  up  his  book  and  there  was  51.  coming  to  him. 
A  letter  from  the  defendant's  attorney,  demanding  of 
plaintiff  payment  of  the  balance  due  to  defendant,  was 
proved..    The  whole  account  for  carpenter^s  work,  not 
allowing  for  bread  furnished  by  the  plaintifi^  was  20/.; 
plaintiff  tendered  that  sum ;  defendant  refused  it  at  first, 

saying, 
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saying  that  it  was  more  than  was  dae,  then  that  be  had        1824. 

employed  an  attorney  and  could  not  settle  it.    After 

Avsmr 

the  plaintiff  was  arrested,  defendant  being  asked  why  he        agamai 
arrested  him  for  23/.,  replied  that  there  had  been  ob- 
stinacy on  both  sides ;  and  in  reply  to  a  question  whether 
be  had  cast  up  his  books,  answered  that  he  had,  and 
that  6L  was  due  to  him.    The  payment  of  5/.  Ss.  for  the 
dd)t,  and  S/.  ISs.  Sd,  costs, .  was  also  proved,  and  a  re- 
ceipt was  put  in,  given  by  the  defendant  for  the  first- 
mendoned  sum  as  being  the  balance  due  to  him.    The 
rale  of  Court  for  staying  proceedings  was  then  put  in. 
Gumcy,  ibr  the  defendant,   contended,  first,  that  the 
rule  could  not  be  considered  as  a  termination  of  the  suit ; 
and,  secondly,  that  although  the  plamtiflp  might  have  a 
right  of  set-o£P,  yet  still  20/.  and  upwards  was  a  debt 
doe  to  the  defendant ;  and  he  cited  and  relied  on  Brawn  v.  . 
Pigeon^  {a)    Scarlett,  contra,  as  to  this  point,  mentioned 
Dr.  Turtington's  case  (ft),  and  Dronffidd  v.  Archer  (r)  / 
thirdly,  it  was  objected,  that  the  plaintiff  was  not  nt 
liberty  on  thb  declaration  to  ffve  evidence  of  the  set-o£^ 
the  spedal  drcumstances  not  being  stated.     The  Lord  . 
Chief  Justice  overruled  all  the  objections,  and  left  it  to  . 
the  jury  to  say,  whether  the  plaintiff  had  been  mali- 
doQsly  arrested,  but  gave  the  defendant  leave  to  move 
for  a  nonsuit.     A  verdict  being  found  for  the  plaintiff 
with  BU  damages;  m,]\Iichaelmas  term,  a  rule  to  enter  a 
ooDsttit  or  for  a  new  trial  was  obtained  on  the  points 
luged  for  the  defendant  at  the  trial. . 

Scarlett  and  Archbold  now  shewed  cause.     All  the 
transactions  between  the  plaintiff  and  defendant  shew 

(«}  S Ompb,  594.  (»)  4 Burr.  1996.  (c)  SB,  j*  A.  515. 

a  plain 


IlmrAic 
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1824.       a  phun  understafiding,  that  the  balance  of  the  accounts 
^  was  to  be  considered  as  the  debt  existini;  between  them. 

The  defendant,  soon  after  the  qaarrel,  said,  he  had  cast 
up  his  book,  and  SL  was  due;  the  attorney  wrote,  and 
demanded  the  balance  due  to  the  defendant,  and  die 
latter,  when  20/.  was  tendered,  at  first  refused  to  ac- 
cept it  on  the  ground  that  so  much  was  not  due.  But 
admitting  that  this  evidence  did  not  shew  an  under- 
standing that  the  balance  was  to  be  considered  as  the 
real  debt,  still,  where  there  is  a  running  account,  an 
arrest  cannot  be  lawfully  made  for  more  than  the  balance. 
Since  the  statute  of  set-o£P,  the  just  debt  is  to  be  taken 
as  the  ground  of  arrest  This  was  held  in  Dr.  TlirKntg^- 
ton's  case,  cited  with  approbation  by  Lord  Matisfidd  in 
Bardajf  ▼.  Hunt  {a)  /  and  again,  eatpressly  in  Dnmefidd 
v.'Jrder^  where  the  Court  sdd,  that  the  reasonable  and 
probable  cause  for  arrest  b  the  obtaining  security  for 
thai  which  is  &irly  due,  and  that  is  the  balance. 

Qumey  and  Chittj/f  contrd.'  Tie  first  question  iSy 
whether  the  defendant  had  a  probable  cause  for  arresting 
the  pfadntifi;  The  case  of  Broom  v.  Pigeon  clearly  shews 
that  he, had;  there  was  no  evidence,  that  the  defendant 
had  agreed  that  the  balance  of  the  accounts  should  be 
conndered  as  the  existing  debt,  nor  does  the  statute  au- 
thorising a  set-off  espressly  dhrect  tiiat  it  shall  be  made. 
It  is  very  di£ferent  in  that  respect  from  the  5  G.  2.  r.  SO. 
as  to  mutual  credits.'  The  plaintiff  might  not  have  ' 
chosen  to  .insist  upon  his  set-off.  But,  even  supposing 
that  in  strict  law  the  balance  only  is  the  debt,  it  by  no 
means  follows  that  the  arrest  was  malicious.     Secondly, 

(a)  ^  Burr.  1996. 

tiie 
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the  dedaration  is  insufficient  to  let  in  evidence  of  the       1824. 
cross  demand.     It  does  not  apprize  the  defendant  of  the ' 


AOVIN 


real  cause  of  complaint,  but  says,  generally,  that  the  de-  agamit 
fendant  had.  no  cause  of  action  against  the  plaintiff, 
whereas  the  spedal  circumstances  should  have  been  set 
forth. 


Abbott  C  J*    It  is  not  dear  that  the  general  question 
arises  upon   the  evidence  given  in  this  case,  which 
certainly  tends  to  shew  an  understanding  between  the 
parties,  that  the  balance  only  was  to  be  considered  as 
the  existing  debt     But  I  am  of  opinion  upon  the  con- 
stmcdon  of  die  statute  of  set-ofl^  that  where  there  are 
mntnal  acoountB,  the  balance  only  is  to  be  considered  as 
the  existing  debt  for  the  purpose  of  arrest.    Notwith- 
studing  the  great  respect  which  J  feel  for  every  de* 
dma  by  Lord  EUenhorough^  I  cannot  forbear  observing 
that  tbe  case  of  Bramn  v.  Pigeon  was  only  a  Nid  Prius 
dedsioD,  and  the  termination  of  the  suit  was  such  (a 
JQTor  being  withdrawn)  as  to  give  no  opportunity  of 
remiDg  the  opinion  there  expressed.    Since  that  time 
tbe  case  of  Dronffidd  r.  Jrcher,  was  b^ore  the  Cour^ 
and  the  finrmer  case  was  cited,  yet  the  arrest  being  on 
cue  side  of  the  account  only  was  held  to  be  malicious* 
That  dectsion  appears  to  me  consistent  with  justice  and 
coBUQon  sense.    Then  a^.  objection  has  been  made  to 
the  declaration:    it  does  not»  as  stated  in  argument, 
dkge  that  the  defendant  hac),  no  ciiuse  of  action  against 
the  plaintiff  but  that  he  Md,  uo  rea^nable  or  probable 
came  of  action  .to  the^  amount  for  which  the  plaintiff  was 
uxested.    It  is  certainly  rather  loosely  framed,  but  still 
I  think  it  was  sufficient  to  let  in  evidence  of  the  real  jus- 
tice of  the  casoy  and  that  shews  that  the  plaintiff  was 

entitled 


U4  CASES  IN  TRINITY  TERM 

1834>.       endded  to  maintain  the  present  acdon ;  ibis  role  must, 
therefore,  be  discharged. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged,  (a) 

(a)  Atyfay  J.  WM  in  Um  Bail  Court. 


Tyler  against  Jones,  Gent,  One,  &c* 


By  an  order  of  ^PHIS  was   an  action  against  the  defendant,  an  at- 

VBRfCDOOf  too  ^^ 

awBidwuto  tomey,    for  negligence    in   not    investigating  the 

tiM  portief ,  or  tide  to  an  annuity.  At  the  trial,  at  the  sittmgs  be- 
^^omwm^  fore  Hilary  term,  182S,  a  verdict  was  found  for  the 
^i^^ibt  pl^ntifF,  subject  to  the  award  of  an  arbitrator.  By 
owvd  to  tiMir    jj,^  order  of  nisi  prius,  which  was  afterwards  made  a 

respect  ifo  per* 

rule  of  court,  the  award  was  to  be  delivered  to  the  ' 


lentatiTei,  on 


parties,  or  any  of  jthem  requiring  the  same,  or  if  they  or 
S^^'^  either  of  them  should  be  dead  before  the  making  of  the 
tiie       award,  to  their  respective  personal  representatives  re- 


imr'hb  vmL  Quiring  the  same,  on  or  before  the  first  day  of  Hilary 
^ ui^vdie  ^®'""  ^^^  nextj  with  liberty  to  the  arbitrator  to  enlai^ge 
*J2*^^^  the  time  for  making  his  award.  The  plaintiff  in  the 
hit  dMthy  the     action  died  before  any  award  was  made,  and  after  his 


larged  the  time  death  the  arbitrator  enlaiged  the  time  for  making  the 
awvd:  Held,  award.  By  hb  award  he  found  that  the  plaintiff  had  a 
^,,1^  ,Hkhin  good  cause  of  action  against  the  defendant  to  the  amount 
toe  wMMod.  ®^  500/.,  and  ordered  the  verdict  to  be  finally  entered  for 
^  a^  '  the  plaintiff  for  that  sum,  and  directed  that  the  executors 
of  the  plaintiff  should  assign  the  annuity  to  the  defend-  ' 
ants,  and  allow  their  names  or  that  of  the  pliuntiff  to  be  ' 

used 


"^rt^'^^- 


j4^^ 
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used  in  an  action  on  the  bond  of  indemnity.   A  rule  nisi       1624. 

having  been  obtained  for  setting  aside  the  award,  on  the 

gnNmd  that  the  deadi  of  the  plaintiiF  was  a  revocation  of       mgainst 

Jojump 
the  arbitrator's  authoriQr.  A  cross  rule  had  been  obtained 

to  enter  op  judgment  on  the  verdict,  as  olHikny  term, 

1883,  the  executors  of  the  plaintiff  undertaking  to  assign 

tbeanniu^. 


Manyai  nom  shewed  cause  and  admitted,  that  in 
oidiiiaiy  cases  the  death  of  a  party  was  a  revocation  of 
the  authority  of  an  arbitrator,  but  contended,  that  that 
event  was  expressly  provided  for  by  the  terms  of  the 
rule  of  reference. 

Nokm  and  Abraham^  contriu  The  arbitrator  had  no 
power  to  enlaige  the.  time  for  making  his  award  after 
the  death  of  the  plaintifl^  and,  consequently,  the  award 
not  bdng  made  within  the  time  limited  by  the  order  of 
reference  is  void.  Secondly,  the  death  of  the  party 
must  necessarily  operate  as  a  revocation  of  the  arbi- 
trator's authority,  because  the  executors  cannot  be  com- 
pelled to  assign  the  annuity,  aooording  to  the  terms  of 
the  awards  and  that  annuity  was  the  consideration  for 
which  the  5QOL  was  paid.  It  is  dear  that  an  attachment 
would  not  be  granted  against  the  executors,  because 
they  are  not  parties  to  the  rule  of  re&renCie. 

Per  Curiam.  The  death  of  a  party,  generally  speak- 
ing, operates  as  a  revocation  of  an  arbitrator's  authority. 
This  rule,  however,  has  provided  in  express  terms  for 
that  event;  and  an  award  made  under  such  a  rule  after 
the  death  of  a  party,  in  ordinary  cases,  would  clearly 
be  valid.  It  is  said,  however,  that  in  this  case  the  award 

Vol.  III.  L  is 
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18S4p.       is  void»  because  it  was  not  made  on  or  before  the  day 
mentioned  in  the  order  of  reference,  and  that  there  nvns 
no  express  power  given  to  the  arbitrator  to  enlarge  the 
time  for  makii^  his  award  after  the  diMh  of  any  of  fiie 
parties;  but,  as  the  o]rder  of  reference  gave  him  express 
power  to  malce  his  award  after  the  death  of  any  of  tlie 
parties,  it  must  be  intended  to  give  him  incidentally  the 
same  power  of  enlai^ging  the  time  after  that  event  as  he 
had  before ;  and,  therefore,  the  award  made  within  the 
enlarged  time  is  good.  It  is  said  further,  that  this  award 
cannot  be  enforced  against  the  executors;  and,  con- 
sequently, it  ought  not  against  thenlefendant  It  is  true^ 
that  it  cannot  be  enforced  by  attachment ;  but  an  acdon 
would  lie  against  the  executors,  upon  the  undertaking  of 
their  testator  to  perform  .the  award*    They  therefore 
might  be  compelled  to  perform  it  Circumstances  m^ht 
possibly  exist,  under  which  it  might  be  anproper    to 
allow  such  an  award  to  be  enforced,  but  -there  are  no 
such  circumstances  in  the  present  case;  and,  therefore, 
this  rule  for  setting  aside  the  award  must  be  disdiarged ; 
the  executor  to  be  at  liberqr  to  enter  upjudgmait  6T  die 
term  when  the  distringas  was  reCtimable,  upon  his  un- 
dertaking to  assign  the  annuity,  and  in  other  respects  to 
perform  his  part  of  the  award. 

Riile  discharged. 
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1824. 

The  King  against  The  Justices  of  King's  Lynn, 

A  RULE  had  been  obtained,  calling  upon  two  of  the  Theinhabltttiu 
°     '^  of  a  town  not 

justices  of  KsTigs  Lynn  to  show  cause  why  a  man-  within  any 

hundred  ore 

damns  should  not  issue  directed  to  them,  commanding  not  entitled  to 
them  to  cause  a  taxation  to  be  made  and  levied  for  rais-  the  czpenoeft 
ingaod  paying  the  taxed  costs  of  defending  two  actions  J^^j.  ^  ^. 
brought  on  the  57  G.  3.  c.  19.  5. 88.,  against  the  appli-  ^IJI^tt^ 
cants  for  the  recovery  of  certain  damages  found  to  have  J*™  ^  ***^o 
beai  sustained  by  the  plaintiffi  in  those  actions,  in  con-  <•  ^^  to  reco- 

^  *^  vcr  the  d*- 

sequence  of  certain  tumultuous  assiemblages  of  persons  mages  done  by 

tumultuooi 

widiin  the  borough.  The  rule  was  obtained  on  an  assemblies, 
affidavit  by  one  of  the  defendants  in  those  actions,  stating 
tbatZ^im  is  a  town  not  within  any  hundred;  that  the 
costs  incurred  by  them  amounted  to  the  sum  of  111/.; 
that  tb^  had  been  duly  taxed,  and  that  they  had  re- 
quested two  of  the  justices  of  the  town  to  make  a  rate 
to  rdmborse  them  that  sum.  The  justices  refused  to 
interfere  thinking  that  they  had  not  authority  to  do  so. 

Nolan  and  Tindal  shewed  cause.  There  are  two 
answers  to  this  application.  First,  that  no  statute  has 
provided  for  reimbursing  the  expences  incurred  by  in- 
habitants of  towns,  in  defendmg  actions  on  this  or  the 
other  statutes  rebting  to  similar  matters.  Secondly, 
evea  if  thqr  are  entitled  to  be  reimbursed  the  applica^ 
tion  should  have  been  made  to  the  justices  at  sessions, 
and  not  to  two  magistrates  out  of  sessions.  Until  the 
S6.2.  c.  16.  persons  against  whom  actions  on  the  sta- 
tutes of  IS  jEefo.  1.  st.2.  c.  I.,  and  27  Eliz.  c.  13.,  were 
L  2  brought 
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> 

1824.  brought  had  not  any  means  of  recovering  the  costs  of 
Tfce  KiMo  ^^^^^  defence.  The  fourth  section  of  that  act  provided, 
TbeXstiMt  of  ^^^^  ^^  ^^^  constable  of  the  hundred  should  be  sued, 
Ki»o*a  l/iMK.  and  if  he  were  cast,  that  two  justices  might  cause  tax- 
ation to  be  made  and  levied  for  the  payment  of  his  costs 
incurred  in  defending  the  action,  over  and  above  the 
damages  recovered :  but  that  act  was  confined  to  hun- 
dreds.  The  22  G.  2.  c.46.  5.S4.  extended  the  relief 
given,  as  hist  mentioned)  to  all  defendants  in  actions 
against  a  hundred^  but  makes  no  mention  of  actions 
against  the  inhabitants  of  a  tcnm.  Perhaps  the  1  G.  1. 
St.  2.  c.  5.  s.  6.  may  be  relied  on,  but  that  only  provides 
for  reimbursing  llie  persons  on  whom  the  damages  re^ 
covered  by  the  plaintiff  have  been  levied,  and  says 
nothing  about  the  costs  of  the  defence;  and  besides,  in 
the  case  of  a  town,  the  application  for  relief  is  to  be 
made  to  the  justices  at  the  quarter  sessions,  which  di- 
rection has  not  been  complied  with  in  this  case.  Dibben 
V.  Cooke  (a).  Ingle  v.  Wordsworth  (i).  Cone  v.  Bowles  (c), 
and  Sex  v.  GlastonJy  {d)  shew  that  statutes  giving  costs 
are  to  be  construed  strictly. 

Scarlett^  Pryme^  and  Parhe^  contrk.  The  true  ques- 
tion is,  whi^ther  this  case  &Ils  within  the  meaning  of  the 
22  G.  2.  C.46.  S-S4.  The  word  Unm  certainly  is  not 
found  in  that  section,  but  the  statute  is  remedial,  htoi-' 
dred  is  made  use  of  as  the  largest  word,  and  must  be 
taken  to  include  all  districts  that  may  be  sued  for  dam- 
ages under  any  act  of  parliament ;  they  are  all  within 
the  same  mischief  and  ought  to  have  the  same  remedy. 


(«)  ^Str.  1005.  (6)  3  Burr.  1284. 

(c)  1  SfOk.  905.  (cO  Ca$.  temp.  Hardw.  3SS. 


Agai-^ 
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Agaiu,  it  may  fuirly  be  contended  that  a  town  not  within        1824. 

a  huodred  is,  for  this  purpose,  to  be  considered  as  a  j. 

bundred  in  itself.      In  2  Insi.  MO*  and  150.  two  in-        '^fP^^ 

The  JttiticM  of 

stances  are  given  where  a  liberal  construction  is  put  Kite's  Ltmv. 

upon  the  statute  of  Marlebrigef  in  order  to  remedy  the 

mischief  contemplated,  and  there  is  no  reason  why  the 

same  should  not  be  done  here.     In  some  of  the  statutes 

giving  remedies  to  persons  injured  by  robbery  or  riots 

the  word  icnvn  is  introduced,  in  others  omitted ;  but  as 

they  are  all  made  in  pari  materid,  it  must  be  supposed 

that  remedies  against  the  same  divisions  of  the  county 

were  intended  to  be  given  by  them  all. 

Cur.  adv.  viiU. 

Theja^;ment  of  the  Court  was  now  delivered  by 

Abbott  C.  J.  This  was  an  application  for  a  manda- 
lous  to  be  directed  to  two  justices  of  Kin^s  Lynth  com- 
manding them  to  raise  the  costs  incurred  by  two  persons 
in  defending  actions  brought  against  them  on  the  statute 
57  G.  3.  c.  19.  5. 88.,  for  recovery  of  the  damages  sus- 
tained by  riotous  assemblies.  Lynn  is  a  town  corporate, 
not  within  any  hundred,  nor  a  county  of  itself. 

Two  objections  were  made  in  shewing  cause  against 
the  rule :  first,  that  this  case  was  not  in  any  manner 
provided  for  by  any  statute :  second,  that  if  it  was  in 
aoy  manner  provided  for,  the  mode  of  relief  was  by  ap- 
plication to  the  quarter  sessions. 

The  thirty-eighth  section  of  the  statute  57  G.  S.  c.  19., 
OD  whidi  the  actions  were  brought,  is  as  follows :  **  And 
be  it  farther  enacted,  that  in  every  case  where  any 
hons^  shop»  or  other  building  whatever,  or  any  part 
thereof  shall  be  destroyed,  ot  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto  at- 
tadied,  or  any  (iimiture,  goods,  or  commodities  what- 
L  3  ever 
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1824.       ever  which  shall  be  therein,  shall  be  destroyed,  taken 

away,  or  damaged  by  the  act  or  acts  of  any  riotous 

agttirut       or  tumultuous  assembly  of  persons,  or  by  the  act  or 

^Hie  Justices  of 

Kino's  Lynn,  acts  of  any  person  or  persons  engaged  in,  or  making 
part  of,  such  riotous  or  tumultuous  assembly,  the  in- 
habitants of  the  city  or  town  in  which  such  house, 
shop,  or  building,  shall  be  situate,  if  such  city  or  town 
be  a  county  of  itself  or  is  not  within  any  hundred,    or 
otherwise  the  inhabitants  of  the  hundred  in  which  such 
damage  shall  be  done,  shall  be  liable  to  yield  full  com« 
pensation  in  damages  to  the  person  or  persons  injured 
and  damnified  by  such  destruction,   taking  away,  or 
damage;    and  such  damages  shall  and  may  be   de- 
manded, sued  for,  and  recovered  by  the  same  means, 
and  under  the  same  provisions  as  are  provided  in  and 
by  the  1  G.  1.  c.  5«,  with  respect  to  persons  injured  and 
damnified  by  the  demolishing  or  pulling  down  of  any 
dwelling-house  by  persons  unlawfully,  riotously,  and 
tumultuously  assembled/'    It  is  to  be  observed  that  this 
act  speaks  only  of  the  damages  sustained  by  the  party 
injured,  and  is  silent  as  to  the  costs  of  a  defence.     The 
Stat.  1  G.  I.  5/.  2.  r.  5.  also  mentions  only  the  damages 
to  be  recovered  by  the  plaintiff,  and  directs,  that  at  the 
plaintiff'  request,  made  to  the  justices  of  the  town,  at 
any  quarter  sessions,  the  damages  shall  be  raised  and 
levied  on  the  inhabitants  of  the  town,  and  paid  to  the 
plaintiff  in  the  manner  directed  by  the  stat:  27  Eliz.  for 
reimbursing  the   persons  on  whom   money  recovered 
against  any  hundred,  by  any  party  robbed,  shall  be  levied. 
The  Stat  27  Eliz.  c.  IS.  5.4.  and  5.  provides  only  for 
relief  of  the  particular  inhabitants  of  a  hundred  upon 
whom  the  damages  recovered  against  the  hundred  may 
,have  been  levied,  and  directs  that,  upon  complaint  made 
by  the  parties  so  charged,  two  justices  of  tlie  county 
15  sihali 
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^liaU.  tax  the  hundred.     This  statut^  therefore,  has       1834. 
pa^de  no  provision  for  the  costs  of  the  defence ;   it  is      i^Tkiiic 
ecxifined  to  hundreds,  and  though  it  gives  the  power  to        ^'^l.  ^ 
Iwo  justices^  and  is  referred  to  by  the  stat  1  G.  1.  ^.  2.  Kino's  Ltnn^ 
r.  5.9  yet  by  the  express  words  of  that  statute  the  power 
is  ^ven  to  the  qttai:t(^  sess^jbns  in  the  case  of  a  town: 
so  diat  unless  there  be  some  other  statute  that  can  be 
embodied  into  and  made  a  part  pf  the  l^islative  provi- 
sion of  the  statute  57  G.  8.,  there  b  clearly  no  foundation 
for  the  present  applicatiofi  to  the  court.    In  support  of 
the  s|)pIication  it  was  contended^  that  the  statute  8  G.  2. 
c.  16*  and  22  G.  2.  q.  46.  were  to  be  so  considered. 

The  8  G.  2.  c.  16.  relates  only  to  the  statutes  of  hue 
and  ay.  It  dirqcts  that  in  actions  against  the  hundred 
the  proo^  shall  be  served  on  the  high  constable,  who 
is  to  defend,  and  if  the  plaintiff  obtains  judgment  the 
sheriff  is  to  produce  the  writ  of  execution  to  two  Justices 
of  the  county,  who  are  to  make  an  assessment  as  di- 
rected by  the  statute  of  queen  Elizabeth^  and  are  to  in- 
dttde  therein,  in  addition  to  the  damages  and  costs 
recovered  by  the  plaintiff,  the  necessary  expences  of  the 
high  constable  in  defending  the  acUon. 

The  22  G.  2.  c.  46.  s.  84.  extends  the  remedy  given 
by  the  8  G.  2.  (which,  as  before  observed,  was  confined 
to  the  statute  of  hue  and  cry,)  to  all  actions  against  the 
inhabitants  <^  any  hundred,  and  directs  the  sheriff  to 
produce  the  writ  of  execution  to  two  justices  of  the 
peace  of  the  county,  as  directed  by  the  8  G.  2.,  and 
thereupon  requires  the  justices  to  raise^  by  taxation,  as 
well  the  costs  and  damages  recovered,  as  the  expence 
iacorred  by  any  inhabitant  in  defending  the  action. 

These  are  the  only  statutes  upon  the  subject,  and  of 
these  the  only  one  that  mentions  the  inhabitants  of  a 

L  4  town 
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18^4.       town  18  the  1  6. 1*  c.  5.  and  this  ttatate  makes  a  distitic^ 
j^  j^j^^     tion  between  the  inhabitants  of  a  hundred  and  those  of 
.      agaifiti       a  town ;  and  as  to  the  first  directs  the  assessment  to  be 

The  JofUcet  of 

Kura'i  Lrvir.  according  to  the  27  Eliz.f  that  is  by  two  justices  of  the 
county ;  bnt  as  to  the  latter,  that  is,  the  inhabitants 
of  a  town,  gives  the  authority  to  the  justices  at  die 
quarter  sessions*    I^  therefore,  we  were  to  grant  the 
writ  in  the  present  case,  we  should  be  giving  relief  for 
costs  to  a  defoidant,  in  a  case  in  which  no  statute  has, 
in  terms,  given  such  relief,  and  should  also  order  the 
relief  to  be  administered  by  two  justices,  although  the 
only  statute  providmg  for  the  case  of  a  town  has  given 
the  power  of  relief  to  the  justices  at  quarter  sessions.  To 
do  this  would  be  to  ordain  and  make  a  new  law,  whidi 
we  have  as  little  inclination  as  authority  to  do.     For 
these  reasons  the  rule  for  the  mandamus  must  be  dis* 
chaiged. 

Rule  discharged. 


The  King  agcmst  The  Mayor  and  Aldermen  of 
the  Borough  of  Porismoutu, 

wn^Bduir-  T7HIS  was  a  rule  calling  upon  the  mayor  and  alder* 

require  the  men.  of  the  borough  oi Portsmouth^  to  shew  cause 

corp6ntion  to  wby.  a  wnt  of  mandamus  should  not  issue,  directed  to 

Conn  wiu  Dot  them,  commanding  them  to  assemble  themselves  to- 


^m^^^     gether  within  t}^^'said  borough,  and  consider  of  the 
4Mf^tf(^to    P^P!*''^  ^^  removing  certain  persons  (naming  them) 

meet  ami  con- 

iMer  of  the  propriety  of  removing  fr6m  their  offices  Don-resident  oorpofaton,  unlen  their 

abMDce  has  beeii  prodiic|iTe  of  some  serious  loconTcnieDee. 

An  aMennan  fs  not  bound  to  raide  within  the  borough,  unless  that  is  neeessary  to  the 
diKharfs  of  the  duties  of  hia  offioa,  or  leqiiind  by  the  diactie^ 

aldermen 
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I  of  the  borougliy  firom  their  respective  offices  of       18S4. 

aldffineD.    Parimimdh  is  a  borough  by  piescnption ;     .^^  ^^^ 

botbraduurterof  theSCoT.  1.,  that  king  gnuited  that       <v«m«' 

dief  should  be  a  corporation,  by  tlie  name  c^  *'  mayor,       &&  of 

FosmcouTB* 
aldennen,  and  burgesses" ;  that  there  should  be  within 

the  borough  one  alderman  elected  mayor^  and  that  there 
should  be  likewise  within  the  borough  twelve  other  bur- 
gBBsesy  to  be  dected  as  therein  mentioned^  who  should 
be  aUermen,  and  that  the  aldermen  for  the  time  bang 
should  be  called  the  coundl  of  thcboroughy  and  should 
be  from  lime  to  time  aiding  and  assisting  the  mayor  in  all 
caxiaes  and  matters  touching  or  coiiceming.the  borough ; 
that  whensoever  any  of  the  aldermen  for  the.time  being 
dKmld  die  or  be  removed  from  that  office,  (which  alder- 
men or  any  of  them  the  said  king  willed  should.be  re- 
movesble  for  any  offisnoe  or  defiuilt^  or  reasonable  cause, 
at  the  discretion  of  the  mayor,  and  the  rest  of  the  alder- 
men of  the  said  borough  for  the  time  being,  or  the 
greater  part  of  them ;)  then  it  should  be  lawful  for  the 
major,  and  the  rest  of  the  aldermen  for  the  time  being, 
(HT  die  greater  part  of  them,  to  elect  one  other  or  more 
of  the  bui^gesses  of  the  borough  to  supply  the  place  of 
the  alderman  or  aldermen  happ«ing  to  die  or  be  re- 
moved ;  that  any  person  elected  mayor  or  alderman,  re- 
fbring  to  accept  the  office  after  nodce,  should  be  subject 
to  such  fines  and  amerciaments  as  should  seem  reason- 
able to  the  mayor  and  aldermen,  or  the  major  part  of 
them ;  that  there  should  be  a  recorder  elected  by  the 
m^or  and  aldermen,  and  that  the  ma^,  aldermen,  and 
bni^gesaes  might  have  |i  court  of  record^  to  be  hoMen 
before  the  mayor,  recorder,  and  aldermen,  or  any  four 
of  them,  of  whom  the  nuiyor  or  recorder  should  be  on^ 
on  every  Tuadajf:   that  the  mayor  and  recorder,  and 

every 
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18M.       every  nuiyw,  for  one  yeac,  after  serving  the  ofl&oe.oC 

mayor,  and  three  other  aUermen  shoold  be  justicea  of 

agaimt  the  peace  f€»  the  borough,  to  be  elected  anaually  by  the 
&c.  ct  '  mayov^  aldermen,  and  burgesses.;  and  in  f»se  of  deatk 
PoATOfODTH.  ^^  Yf^fcating  the  office  of  alderman,  another  to  be  electaed 
in  hk  room.  It  appeared  by  the  affidavits,  that  die 
aldermen  meotianed  in  the  ruk  had  nol  for  seveiaL  years 
resided  mAia  the  borough ;  one  of  them  had»  ^nniig 
that  time,  been  elected  one  of  the  justices  of  the  peace 
for  the  borough ;  he  resided  five  miles  finm  PoriM^ 
mmdhy  and  always  attended  i;^hen  justice  business  was 
gomg  on.  It  did  not  appear  that  any  obstruction  of 
justice  or  serkm  inconvaiience  to  the  inhabitants  of 
the  borough  had  resulted  bom  the  absence  of  the  parties 
named. 

Scarletty  Adem^  Sdwjffif  and  Erskine  shewed  cause 
against  the  rule.  This  rule  was  granted  upon  the  aa- 
thority  of  Bex  v.  Tnaro  (a),  but  that  case  has  ^o  appli^ 
cation  to  the  present,  for  there  residence  was  m^de 
necessary  by  the  charter.  But  there  is  not  a  single 
syllable  in  the  charter  now  before  the  court  ^ich  makes 
the  residence  of  aldermm  necessary.  In  Bex  v.  Ifbis* 
dmf{b\  which  was  a  case  on  the  same  charter,  it  seems 
to  have  been  taken  for  granted  that  the  aldermen  were 
bound  to  reside ;  but  that  rests  on  the  statement  of 
counsel;  the  charter  itself  contains  np  provision  re- 
specting it  There  is  no  case  in  which  it  has  been  held 
that  mere  non-re^ence  vacates  the  office  of  an  alder- 
man,  the  mayor  and  the  rest  of  the  aldermen  have  a 
discretionary  power  to  remove  him,  for  any  cause  whidi 
appears  to  them  sufficient,  but  that  must  be  where  some 

(a)  B.  T.  1821.  (6)  Gnap,  530, 

incon* 
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incoDvesienGe  results  from  lik  tixeace.    In  the  present       18S4. 
case,  nothioir  of  diat   kiBd  is  shevni*     Five  of  the     _    „ 
aMammf  viz.  the  mayor,  the  ex^mRyotj  and  three  other 


.       .  i»  n  1  «  1  The  Mayor, 

aldermeiiaretoactasjiisftiocs;  foor  of  those  havealways  ^&c.oi 
been  resident,  and  the  fifth  so  near  as  to  be  aUe  to  at- 
tend whenever  it  was  necessary.  The  administration  of 
justice  hiu,  therefore^  never  been  impeded^  and  no  in*: 
ocmvenience  to  the  inhabitants  of  the  borongb,  sufficient 
to  call  fer  the  interference  of  this  court,  has  b^n  made 
out. 

The  Attamey^Generalj  Gasekef  and  Merewethevj^ 
contnL  It  has  been  declared,  in  a  variety  of  cases,  that 
where  a  charter  expressly  makes  the  r^idence  of  an 
alderman  necessary,  that  is  merely  declaratory  of  the 
common  law.  The  duty  of  residence  is  incident  to  the 
office ;  Faughan  v.  Lewis  (a),  City  of  Exeter  v.  Olyde,  (ft) 
It  is  therefore  inuuaterial  whether  residence  be  men- 
tioned in  the  charter  or  not ;  and  here  the  aldermen 
have  duties  to  perform  which  cannot  but  be  neglected 
duriug  their  absence ;  they  form  the  council  of  the  bo- 
rougb,  and  must  be  at  hand,  to  assist  the  mayor  in  all 
corporation  business.  The  only  question  is,  with  re^ 
spect  to  the  mode  of  proceeding  where  aldermen  absent 
themselves.  Now  the  writ  prayed  for  is  connected  with 
the  administration  of  justice,  and  to  enforce  perform- 
ance of  that  which  is  virtually  if  not  actually  made  ne- 
cessary by  the  kin^s  charter.  The  subject  is,  therefore, 
entitled  to  it,  according  to  Bull,  N.P.  p.  199.  This  is 
not  by  any  means  the  first  application  of  the  kind :  before 
the  case  of  Eex  v.  TVtiro,  it  had  been  laid  down  by 
Murd  J.,  in  Rex  v.  Heaven  (c),  •*  when  a  corporator 

(a)  Carlh,  227.         [b)  4  Mod.  33.     HoU,  435.  (c)  2  T.  JR.  772. 

neglects 
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1884.       n^lects  the  diitiei  of  bb  oflfce^  the  oorporatioa  should. 
J*^~~       first  take  oognizaDoe  of  it,  and  deprive  him,  and  then  it 
'  apmsi        may  be  pvopeily  brou^  before  this  court     And  there 
Ac  of'       b  no  inconvenience  in  this  mode  of  proceediDg;  for  if 
ai^ penNHis  findthemselves iiyured.by  the. non-residence 
of  aoorpovator,  and  the  corporation  refose  to  interfere 
and  to  do  their  duty,  suck  persons  may  apply  to  this 
court. for  a  mandamus,  directed  to  the  corporation  to 
enforce  a  performance  of  thdr  duty/'    In  B^na  v.  True^ 
body  {a)  Bex  v.  Mayor  of  Sirewdmry{b)y  Bex  y.  Pon^ 
iomby{c)j  non-residence  was  considered  as  a  finilt,  for 
which  a  corporator  might  be  removed.     It  is,  therefore^ 
very  reasonable,  that,  in  the  present  instance,  the  mayor 
and  aldermen  ol  PorUmouih  should  at  least  meet  and 
consider  of  the  propriety  of  exercising  the  power  which 
they  have  to  remove  the  aldermen  who  Have,  for  a  long 
period,  ceas^  to  reside  within  or  near  the  borough. 

Abbott  .  C.  J.  Applications  of  this  nature  are  of 
modem  introduction,  and  have  probably  grown  out  of 
the  dictum  of  Ashurst  J.  in  Bex  v.  Heaven^  which  has 
been  cited.  But  that  observation  is  confined  to  instances 
where  persons  find  themselves  aggrieved  by  the  non- 
residence  of  corporate  officers.  An  alderman,  when 
he  accepts  that  office,  takes  upon  himself  the  .bur- 
then of  giving  such  attention  to  his  office,  as  is  made 
necessary  by  the  public  duties  which  he  has  to  dis- 
charge. If  residoice  within  the  borough  is  necessary 
for  that  purpose,  it  follows  that  he  must  reside  there.  But 
we  should  open  a  firuitfol  source  of  litigation  if  we  were 
to  listen  too  readily  to  applications  of  this  nature.  Public 
justice  and  public  convenience  should  be  the  grounds  of 

(fi)2Ld»  Jloym.  1275.      (6)  Qu.  temp.  Hardw.  147.      (e)  1  Fes.  juo.  1. 

n  the 
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the  appiicBtion;  and  this  Ccmrt  ought  not  to  inteifefi^        18124. 
iinfesslbrthepurpofieofi^resnhg  some  serious  idoMi-      xuTkuio 
Teuieiioe.    No  case  of  that  nature  is  estaUished  by  the     ^^^'^^ 
aflidavits  before  the  court    The  non-residenoe  of  some        &c*  of 
aldermen  radier  has  the  ttfect  of  casting  an  additimial 
burthen  upon  the  others,  than  of  causing  an  iigory  to 
the  public;  and  it  does  not  appear  that  those  who  are 
re»dent  think^  it  necessary  to   make  any  complaint. 
Those  who  have  had  to  disdiarge  the  office  of  justices 
of  the  peace  have  always  been  actually  or  virtdaDy  rest* 
dent;  the  administratbn  of  justice  has  not,  therefore, 
beea  impeded.     For  these  reasons,  and  considering 
also  the  great  and  manifest  inconvenience  that  would  re* 
salt  from  a  too  ready  interposition,  I  think  that  we 
t  not  to  grant  a  mandamus  in  this  case. 

Rule  discharged. 


WiLsoKy  Gent.,  One,  &c.  against  G;utt£RII>G£. 

Taunton  shewed  cause  against  a  rule  obtained  by  Th«  Conn  will 

-«  ^^  ,  "    order  an  attor. 

Brodriek  for  referring  to  the  master  for  taxation  the  iwy*s  bill  to  be 

taiiedt  tboiiflh 

plaintiff's  bill  of  costs,  to  recover  which  this  acti<m  was  u  oomiftt 
brought.    All  the  items  in  the  bill,  except  threes  relating  chugl  for' 
to  a  warrant  of  attorney,  were  agreed  to  be  out  of  the  st«^  ^r^^aooni!^ 
tiite2G.2.c.SS.    Those  charges  were  for  drampg.  the  J^eSSf"** 
warrant  of  attorney  and  attending  thedcfimdantrespeetuig  ^^^'vciu^^ 
it,  but  it  never  was  engrossed  or  executed.    Againad  thia  "t^^^^*!!.^ 
ndehecitedtherewntcaseof  Air<iwv.C!to<«<«i(a),  ^jj^^^  ^^^ 
wherein  all  the  former  authorities  were  reviewed,  and  it 


was 
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1824.  was  decided  that  a  charge  for  drawing  an  ^Mavit  of  a 
"""""^  -petkioninir  creditor's  debt  and  bond  to  the  cbancellor  in 
against       order  to  the  striking  of  a  docquet  was  not  within  the 

GoTTIKIDdSt 

statute* 


Pat  Per  Curiam.  The  point  there  occurred  on  the 
statute  as  to  the  necessity  of  delivering  a  bill.  But  we 
have  a  paramount  jurisdiction,  independently  of  the 
statute,  to  r^r  an  attorney's  bill  for  taxation. 

Rule  absolute. 


JWdoty.  Storer  a^aiW/,RAT80N. 

Jmlff  2d. 

The  Court  will  T  ANGSLO  W  moved  to  set  aside  the  service  of  a  latitat 
the  aervioe  of  a  directed  to  the  sheriff  of  Leicestershire  upon  an  affi- 
a  wroDff^  ^  davit  of  defendant,  that  he  was  served  at  his  house,  situate 
anuSdWt***"'  in  the  county  oi Northampton^  and  not  in  the  county  of 
that  the  place     Jjticester^  and  that  there  was  no  doubt  or  dispute  about 

where  It  ^ITM  *^ 

icnredis  not  on  the  Same.    {^Ahbott  C.  J.  Ib  the  place  where  the  defend- 

the  confiiMi  of 

the  count;^  into  ant  wss  Served  on  the  confines  of  die  county  of  Leicester?} 
-"  ^  it  iMMd. 

Ilie  affidavit  is  silent  as  to  that,  but  the  statement  is 

tetideted  unnecessary  by  tfie  'distmct  allegation,  that 

there  was  no  doubt  or  dispute  about  the  pbce  beii^  in 

the.'COanty  of  Norikampton^  Chase  v.  Jojfce  (a),  Hammond 

Y.  Tigflor:{b)    If  this  service  be  good,  a  sheriff  may,  in 

dl  cases,  execute  a  writ:  beyond  the  limits  of  his  county, 

idthon^tfaeboundai^  is  perfectly  well  known. 


(a)  4  V.  j-  5. 413.  (6)  5  B.  4:  A.  40S. 

Per 
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Per  Gaiam*    In  several  reoent  eases  it  bas  been  held,       18M. 

that  to  snpport  snch  a  motion  as  the  present,  the  affi** 

daTitmast  state  that  th6  place  where  the  writ  was  served       agahut 

RaYMon. 
IS  not  npon  the  corifines  of  the  county  into  which  it  is 

issued. 

Rule  refused,  (a) 

(a)  Sm  I  CkUi,  Hep.  15. 


Nestor  against  Newcome  and  Another.        ^'^SSl 


T'RESPASS  for  an  act  done  by  Newcome  in  his  office  in  i 

of  ma^trate;  the  other  defendant  acted  by  his  gistnteforao 
orders.  Fleas,  general  issue  and  a  justification.  After  executimi  df 
issue  joined  and  notice  bf  trial  given,  a  rtile  was  obtained  cJ,!^!^'2fter* 
%  defendant,  Newcome,  to  be  at  liberty  to  withdraw  his  ^®^^^'^^f 
peas,  pay  money  into  court  by  way  of  amends,  and  plead  ^,*^^^'  • 
the  general  issue  de  novo.  fendant  to 

witfadnw  his 
pleu,  pay 

Ckiihf  shewed  cause,  and  contended,  that  the  statute  ^unui^ 
MG.2.  C.44.  S.4.  merely  authorised  the  payment  of  ^  44^^,4 /„j 
money  into  court  before  issue  joined.    The  defendant  SlJ^^de*"*" 
in  this  case  is  therefore  clearly  too  late,  notice  of  trial  "^^- 
haviog  been  given. 

Brodrickj  contr^,  cited  Devaynes  v.  Bqi/es.  (a) 

Per  Curiam.     That  is  a  direct  authority,  the  point 
lianng  been  expressly  brought  under  the  consideration 


(a)  7  Taunt,  Bo. 

of 


Nctxos 
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of  the  court.    It  is  very  common  under  the  statute  of 
set-off,  to  allow  the  general  issue  to  be  withdrawn  and 
agtufui       pleaded  de  novo  with  notice  of  setroff.    The  sum  to  be 

NiwcxncB. 

paid  in  must  be  mentioned  in  the  rule«  as  the  whole  is 
done  by  the  leave  of  the  Court 

Rule  absolute. 


fredme$di^f  THc  KiNG  ogaiiut  Joseph  Turner. 

Ifftddendaiit  A  jj  indictment  found  against  the  defendant,  at  the 
indictDMnt  here  quarter  sessions  for  the  borough  of  Doncasterf  in 

i}v  cotfiottiXim  

gtviog  Uie  the  West  Riding  of  the  coun^  of  Yarkf  for  an  assault, 
nisuioe  under  was  removed  into  this  court  by  certiorari,  and  recogni- 
c.  11.,  Mid  be  '  nances  were  given  in  pursuance  of  the  statute  5  W.4fM. 
^^Si^sSbi&%  ^'  ^^*  ^*^*  '^^  indictment  came  on  to  be  tried  at  the 
bui^hfataU  ^^*  ^^^-^^'^  assizes,  1824,  when  the  defendant  was  con- 
are  liable  to      victed,  but  he  died  before  the  day  in  bank.    The  mas- 

pajthecoeti.  ^  '' 

ter  of  the  crown  office  taxed  the  costs  of  the  prosecu- 
tion, which  not  being  paid,  a  rule  had  been  obtained  by 
Brandt^  calling  upon  the  defendant's  bail  to  shew  cause 
why  the  recognizances  should  not  be  estreated,  and  an 
affidavit  was  filed,  shewing  that  Charles  Lister^  the  hus- 
band otAnn  Lister,  was  the  party  grieved. 

D.  F.  Jones  now  shewed  cause.  This  application  is 
probably  founded  upon  the  authority  of  Bex  v.  JVn- 
more.  (a)  But  that  case  seems  to  be  deserving  of  fur- 
ther consideration.  The  statute  of  William  and  Mary 
in  terms  applies  only  to  cases  of  <^  conviction,'*  which 


(a)  8T.J{.409. 

ought 
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ought  to  be  construed  to  mean  a  conviction  by  judgmetUy 
and  not  merely  by  verdict ;  otherwise,  though  the  con- 
viction might  be  set  asidei  upon  a  motion  in  arrest  of 
judgment,  or  upon  a  writ  of  error,  the  defendant's  bail 
might  be  charged  with  the  costs  of  a  defective  prosecu- 
tion.    Bot  if  comnction  under  this  act  means  a  convic* 
Uon  by  verdict^  then  the  prosecutor  ought  to  have  taxed 
his  costs  immediately  after  the  verdict,  and  endeavoured 
to  obtain  them  from  the  defendant,  which  might  have 
exonerated  the   bail.     At  all  events,   the  prosecutor 
should  have  demanded  the  costs  of  the  representatives  of 
the  defendant,  before  making  this  application  to  the 
bail>  who  stand  in  the  situation  of  sureties.    In  the  case 
of  Bex  V.  lAfon  (a),  which  is  cited  in  Rex  v.  Finrnore^ 
thete  was  a  forfeiture  of  the  recognizance,  for  the  de^ 
fendant  did  not  proceed  to  trial  according  to  notice* 
Here  the.  bail  did  eve^y  thing  that  it  was  possible  for 
them  to  do,  in  pursuance  of  their  recognizance. .  The 
defkidant  appeared,  pleaded,  and  was  tried,  and  that 
he  did  not  appear  to  receive  judgment  arose  from  the 
act  of  God. 


1S24. 

TUAMUU 


ABBotT  C.  J.  The  case  of  the  King  v.  Finmore  can* 
not  be  distTnguished  from  the  present,  and  we  see  no 
reason  to  disturb  it.  The  third  section  of  the  stat  of  the 
SiL^IV.SfM.  c.  11.  is  express  that  the  recogQizance  shall 
WH  be  discharged  till  the  costs,  when  taxed,  are.  paid. 
Though  it  be  true  that  the  feilure  arose  from  the  act  of 
God,  the  expence  to  the  prosecutor  is  nearly  the  same 
as  though  the  defendant  had  received  judgment*  As  to 
the  alleged  necessity  of  first  making  a  demand,  upon 


Vol.  III. 


(a)  5J9t«rr.  1461. 

M 


the 


162  CASES  iH  TRINITY  TERM 

^^^^*  the  t^pwsenuitiveft  of  die  defendant,  the  ball  dd  nsdt 
The  Knra  now  skow,  by  affidavit,  that  there  is  an  executor  of  ad* 
^^!^tu      ministrator  upon  whom  such  a  demand  could  be  nUule. 

Rule  absolute 


^1^^'         HAttRisoN  and  Another  againsi  Williams. 
In  an  action      T^EBT  fin:  a  penalty  under  a  bye-bw,  fi>unded  on 

fyf  the  breach      A-^ 

of  a  trfe-Uw  ah  ancient  custom  of  the  city  of  Chester f  whttrdby 

iona  from^ez^'  peraons  aile  restrained  from  exercising  trades  witldn 
^^n^t^^  die  limits  of  that  city,  unless  they  become  freemen  of 
^I^^I*  ~'  it.  The  plaintifl5  were  treasurers  of  the  city,  and  aa 
unless  tbcjr       ^^  broufffat  this  action  aeainst  the  defendant^  who 

become  frae-  ^  ^ 

men,  the  Court  followed  the  business  of  A  tanner  there.    A  rule  haTinir 

will  compel  the  ,  ° 

corporation  to    been  obtdned  for  allowing  the  defendant  the  inflection 

allow  the  de* 

fendant  to  in-    of  the  corporation  books,  so  far  as  respected  the  bye^ 

law  in  the  cot-  ^^i  Stated  in  the  declaration, 
poimtion  books. 

D.  jP.  Jones  insisted  that  the  defendant  was  not  en- 
titled to  an  inspection  of  the  corporation  books.  The 
proof  of  the  bye-law  in  question  will  be  a  necessary  part 
of  the  plaintifl&'  case  on  the  trial,  and  the  defendoHt  has 
no  more  right,  beforehand,  to  the  inflection  asked  for 
than  he  would  have  if  the  party  suii^  were  a  corpofa- 
tion  sole^  or  even  a  private  person  suing  in  his  mdividual 
capacity.  It  is  true,  that  in  some  cases  the  cotnt  have 
granted  such  inspection,  but  the 'more  recent  authorities 
have  limited  and  restrained  the  right,  confining  it  to 
members  of  the  corporation,  havings  as  such,  an  interest 
in  the  corporation  books.    The  case  of  the  Rrewn* 


WlLUAMS. 
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Compatg^  r.  Ben^rm  {a)  appears  to  have  been  overturnjed       i824. 
in  prijBC^  by  the  cases  of  Talbot  y.  ViUeboys  (J),  and       — 
Hoetges  t.  JihA.  (c)     In  the  Mayor  qf  Southampton  v.      ^ogainMt 
GneK%{d)  all  tbo  authorities  were  reviewed  and  inspec- 
tion was  xeliiaed.     It  may  be  said  that  in  that  case  the 
action  was  &>r  tolls,  aiA4  oaot  npon  a  bye-law,,  but  the 
prindple  established  is,  that  corporations  are  not  more 
bound  than  private  individuab  to  expose  their  books  to 
strangers^  though  they  must  to  corporators.     If  it  be 
proper  that  an  inspection  should  be  granted,  an  appli- 
attioD  should  be  made  to  a  court  of  equi^,  which  will 
examine  into  the  circumstances,  and  if  leave  be  granted 
will  impose  proper  terms,  as  was  laid  down  by  Lord 
Hardmdce^  9  Vesofj  620.     Besides,  there  is  here  no 
afldavit  c^  a  demand  of  inspection,  and  this  court  will 
not  iateifere  to  compel  what  does  not  appear  to  have 
been  as  yet  refiised. 

<%%,  contni,  was  stopped  by  the  Court 

Abbott  C.  J.  I  cannot  say  that  ihe  defendant  is  to 
he  considered  as  standing  altogether  in  the  situation  of 
astrango*.  The  bye-law  must  be  taken  to  hav«  been 
loade  fer  the  public  weal,  and  for  the  rule  and  govern-' 
dMt  of  persons  iresiant,  and  dwelling  within  the  city. 
Nor,  die  defiend^nt  fidls  within  that  class,  though  he 
be  not  a  member  of  the  corporatipn.  i  think,  therefore, 
die  defendant  should  be  allowed  to  see  the  .bye-taw  in 
Ae  corporation  books,  and  to  have  n  copy  of  it ;  but 
^  io^)ection  and  copy  must  be  conQned  to  the  bye- 

<«}  Borii^,  836.  (*)  Cited  in  lUr  ▼.  SkOiey,  ST.  it.  1 48. 

M  2  law, 
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1824,  j^^^  jmj  jjjg  jgj^^g  ^yg^  jj^  up^ii  ^g  terms  of  the  de- 
HA»a«oM  fendant  paying  the  town  clerk  for  his  attendance  to  pro- 
WuuAMi.    ^^^  ^®  books,  and  ako  for  the  copy  furnished* 

The  other  judges  concurring^ 

Rule  absolute  on  these  tenng. 


ir«ifie«iajf.  Ex  parte  Middleton. 

yWy7tli.  *^ 

TiM  diiTM*  of  Ty  F.  JONES  moved  for  a  certiorari  to  remove  a 
10^  ftom   ^  coaviction  before  the  justices  of  the  borough  of 

jwf^ aoir-  Statnfbrdy  in  Lincolnshiret  under  the  stat  S  Car.  1.  c- 1- 
meiid^'of^^  "  ^^^  ^®  reformation  of  abuses  on  the  Lord's  day,  com- 
thescto-.i.      monly  called  Sundiw"     The  defendant  was  the  driver 

c.4.»  and  liable  "^  ^ 

to  be  oonTicted  of  a  i»n  travelling  to  and  from  London  and  Yorif  and 

in  the  penalty 

of  90f.  for  ti»-  was  Stopped  in  Stamford  whilst  on  his  journey,  and  con- 
X^ord'i  day.  victed  as  a  carrier  travelling  with  horses  on  a  Sundeaf. 
D.  F»  Jones  contended  that  this  penal  statute  ought 
not  to  be  extended  beyond  its  express  terms,  but 
should  be  confined  to  the  mere  local  pursuit  of  ordinary 
occupations,  instead  of  being  made  to  prevent  commu- 
nications between  distant  places  for  the  public  benefit ; 
or  at  least  that  it  should  be  confined  to  such  convey- 
ances as  were  in  use  at  the  time  of  the  passing  of  tlieact; 
otherwise^  not  only  every  stage-coach,  but  also  every  mail* 
coach,  which  carried  a  parcel,  or  even  a  passenger,  upoit 
a  Sunday^  might  be  stopped,  and  the  driver  subje<)ed  ta 
a  penalty  at  every  place  through  which  he  passed. 

Per  Curiam.     We  decline,  at  present,  saying  any 

thing  upoQ  the  inconvenience  suggested  as   to  either 

li  stage 
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stage  or  xDail  coaches,  but  we  are  dearly  of  opinion^        1824'« 
that  a  Derson  who  has  the  care  of  a  van  is  a  carrier       „ 

^^  Expvte 

witfaio  the  terms  of  this  act  of  parliament,  which  ought    MmiLBtov. 
to  leoetve  a  liberal  construction,  being  for  the  better 
obsenrance  of  the  Lord's  day. 

Rule  refused* 

Wrioht  and  Another,  Assigtiees  of  Goldino,    ^!^^^' 
against  Laino. 

nPHIS  was  an  action  brought  to  recover  penalties  upon  \nien  »  penon 
-1  1       5  «•     J  3  lutt  two  de- 

an usunous  transaction  between  the  defendant  and  nnndt  upoa 

Gelding  the  bankrupt.     The  declaration  consisted  of  Jlnsinrom  of 

t»«(y  counts,  but  the  principal  question  t«med  upon  tJ^'^^ 

.the  seventeenth  count,  which  charged  that  defendant,  on  ^|^^J|^Vi 

die  8th  day  of  Nooember  1820,  upon  a  certain  corrupt  ^^''' •^f  **" 

contract  made  between  the  defendai]it  and  Gelding  on  the  iMiyment  which 

<  is  not  spccifi- 

.85th  of  JpriJ  1820,  took  22/.  105.  by  way  of  corrupt  bar-  odly  appropri- 
gun  and  loan  for  the  defendant's  forbearance^  and  giving  pvty  at  tho 
day  of  payment  to  Golding  of  800/.  lent  to  Gelding  on  the  nent,  th?iaw 
25th  of  April  1820,  from  the  time  of  lending  and  advano-  jfiig^'SSt*** 
ingtbesame,  until  the  28th  o^ October  1820,  when  2/.  lOi.  JJJJJ*^*'^ 
.  was  paid,  and  for  fiirbearanoe  of  297/.  1  Os.,  residue  of  the  thmfm,  ^ 

when  diftinct 

soot,  until  the  1st  of  Nooember j  when  158/.,  other  part,  mms  of  money 

^p'iBPB  ooaf  ono 

.was  paid;  and  for  forbearing  139/.  105.,  residue  of  the  for  goods  sold, 
.3001^  UQtil  the  8th  o(  November,  when  the  residue  was  money  lent  on 
paid,  which  22/.  IO5.  exceeds  51.  per  cent  per  annum,  ^^J^^^a***"" 

payment  w» 
mds  whkfa  was  not  spoeifically  appropriated  to  either  debt  by  debtor  or  crcditora  it  was 
bdd  ttat  the  law  would  afterwards  appropriate  such  pajrment  to  the  debt  for  goods  sold. 
Where  a  bill  of  exchange  was  given  for  the  principal  money  lent  and  interest  to  accnso 
das  M  an  itsurioiis  contract,  and  before  the  biU  beoune  due  the  lender  adTanced  a  fntther 
nm  of  money  on  the  general  credit  of  the  borrower,  which  enabled  the  latter  to  pay  the 
Ull»  it  WM  hdd  that  the  payment  of  the  usurious  ioterest  was  complete  as  soon  as  the  bill 
wMpsid. 

M  3  &c.  con* 


les 
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1624. 

"Wright 
against 
Laino. 


8tc.,  conlraty,  &c.    At  tbe  trial  before  JliboU  d  Ji,  M 
the  London  sittings  iifter  last  Mkhd^lmas  term^  It  «l|>- 
peared  from  the  evidence  of  Cfddingf  that  on  the  %tii  of 
Aprt%  Laing  lent  Golding  SOO/.,  upon  an  agrfeement  ithfct 
he  should  have  it  for  six  months  at  15/.  per  cent. ;  tBfere 
was  about  the  same  time  a  purchase  of  hops  by  Golding 
of  Laing  amounting  to  148/.  lis.  Id.,  and  to  secure  the 
money  lent,  the  interest,  and  the  amount  of  the  bops, 
'  Golding  gave  three  bills  of  exchange  according  to  the 
followmg  account. 


Dr.  Goiding. 


Or. 


Money  lent  85Ui  April     £900     0      O 
Interest  -        .  2S     10      O 

Hops  sold      -        -  148     11       1 


BfbifldiieSSth  October  jfl^  IP  1 
Ditto  due  1st  November  158  O  6 
IKtt6dae8tbNovendMr       l«ff      O      O 


Ooldifig  also  Istated,  that  "withm  i  tritek  after  the  U»tk 
he  paid  to  Laing  lis.,  the  bidance  of  llle  iabovb  ikdsotittfe. 
The  bHls  Were  paid  when  they  became  due ;  but  £ia^, 
on  the  90th  October,  lent  or  advjmced'to  GoldingMaiAek^ 
sum  of  9S0L,  with  which  \he  bills  Were  ]i)aid,  but  ik^Aid 
not  a|>peat  whether  that  sum  was  lent  specifically  16 
take  up  either  of  the  three  bills  givai  in  respect -ctf  the 
alleged  usurious  transaction,  which  were  tiot  A€a  dUe.  ft 
was  contended  on  the  part  of  the  defendant,  fhat^there 
bad  not  been  any  payment  of  the  prindpid  or  nsiiriotfs 
interest^  for  tdthough  the  thlree  bills  of  escdiange  had 
been  a^iparently  honored  when  they  beiCttme  doe^  yet 
Golding  had  been  enabled  to  faondr  those  Which  be- 
came due  on  the  1st  and  8th  6FN<fOmber^  chMy  by  ^ 
funds  provided  by  Laing.  There  had  therefore  been  to 
payment  of  those  bills  by  Golding.  The  Lord  Chief  W- 
fice  was  of  opinion,  that  if  the  mdney  advan(5ed  by  Lding 
^  to  Golding  on  the  SOth  of  Oclober,  was  advanced  on  the 

16  general 
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aqoooDt  and  cro^  q£  Gotdv^,  w^d  not  spepi*       182f» 


Wmow 


fically  in  order  Co  enable  bim  to  pay  the  bills,  (altbo^j^ 

that  sum  remained  unpmd  to  Laingy)  yet  the  bills  must        againsi 

be  cenaid^irod  as  having  been  paid  by  Golding.    J^  on 

tbe^Mh^  handt  when  the  bills  had  become  due^  jthey  ha4 

been  Yvnewied  or  any  distinct  loau  had  been  made  by 

to  enable  GMing  to  tafcia  them  up,  and  that  shi9 

anpiiad  to  Imu^  then  the  accom^  y^xAd  ^q/t 

fawpie  been  dosec]^  a^  these  would  not  have  bee9  any 

payoBieDt  of  jthe  usurious  interest ;  and  he  dii^ected  the 

jmy  to  &id  for  the  plamtifl^  if  they  were  of  opinion 

«pogi  Ae  evidence  that  the  25Ql.  advanced  by  Laing  on 

the  W&kJoS  October^  was  advanced  upon  the  general  ac^- 

OQunt  and  credit  <if  GoUing ;  and  for  the  defendaiity  i£ 

diey  thou^  it  was  advanced  by  Laingf  spedfically  Jb9 

enable  GMing  to  tak^  x^  both  biUs.    The  jury  found 

for  die  plaintiflb  for  90(W.»  and  the  verdict  was  tnkan  on 

theaevieBteenth  count  above  set  forth.    A  rule  nisi  for  a 

new  trial  having  .been. obtained  by  ScarlM  in  last  Hiltay 

4esm  upon  ibe  otgecti<m  takra  at  .^e  trial,  and.also  upw 

the  fwrnd,  that  there  was  not  sufficient  evidence  to 

support  ibesAvwteenth  count  on  which  the  verdict  was 

taken. 

4fosiya/  .and  C%t%  now  shewed  cause.  The  mode 
in  wbieh  the  sev^teenth  count  is  framed,  is  according 
to  tbe^appropriation  which  the  law  will  make  of  the  pay- 
ments made  by  the  biUs  of  exchange.  And  it  was  left 
toitbe  jiii]F)to.8i^,  whether  the  subsequent  advances.had 
Jkien  -made  jndapendtttlly  of  the  usurious  contract  or 
j|Mifi6idIy?tQeoable:GoftKitg:  to  take  up  the  biUs,  and 
'd^y  found  rtbe^forraen    The  transactions  cannot,  there- 

M  4  tfofe^ 
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1824.        fore,  be  now  blended  together  so  as  to  protect  X>arrf^ 
from  penalties. 


Scarleil  and  F.PcOock^  contrii.      Although  the    de* 
claration  states  various  appropriations  of  the  bills   as 
they  became  due,  yet  in  no  one  <:ount  is  the  transaction 
set  forth  according  to  its  legal  or  its  actual  character. 
The  bills  were  given  collectively  for  the  purpose   of 
paying  for  the  hops  and  for  the  loan,  and  as  they  became 
due,  were  no  more  applicable  to  the  one  than  the  otheiy 
and  any  statement  in  pleading  which  gives  any  appro- 
priation in  fact,  mistated  the  transaction.    There  is  no 
difikully  in  setting  forth  such  an  agreement  as  this  was 
in  a  declaration ;  the  agreement  should  have  been  stated 
as  if  the  bills  were  given  for  the  whole,  and  it  was  not 
necessary  or  proper  to  specify  precisely  the  periods  of  the 
separatjb  forbearances,  but  to  aver  the  giving  of  the  bills    ' 
and  their  payment,  from  which  it  would  have  appeared 
that  usurious  interest  had  been  taken.     All  the  counts 
have,  however,  affected  to  separate  the  transaction  into 
parts,  and  to  appropriate  the  bills  in  some  way  or  other, 
which  was  what  the  parties  had  not  done  or  intended  to 
do.     As  to  the  other  ground,  the  original  debt  to  Ijiing 
has  never  been  satisfied,  for  the  bills  were  chiefly  paid 
by  funds  suj^lied  by  Laing  himself     He  cannot  be 
said  to  have  received  payment  either  of  the  principid 
originally  advanced,  or  of  usurious  interest  thereon. 

The  Court  thought  clearly,  that  the  finding,  of  the 
jury,  that  in  fiict  the  subsequent  advances  were  not 
made  specifically  to  assist  ia  taking  up  the  /bills, -but 
generally  on  account,  had  disposed  of  any  question  as  to 
the  payment  of  usurious  interest :  and  they  held,  that  if 

a  lender 
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a  lender  diseoonts  a  second  bill  to  enable  the  borrower 
to  take  up  and  pay  a  former  bill,  the  discount  of  which 
was  tunfed  with  usury,  that  the  usury'  becomes  complete 
on  the  payment  of  the  first  bill.  On  the  other  pomt 
they  took  time  to  consider ;  and  now, 


1824. 

Wutfat 

agakut 


Abbott  C.  J.  delivered  the  judgment  of  the  Court  ' 
This' was  dn  action  for  the  penalties  of  the  statute  of 
usury.  •  The  &cts  of  the  case  have  been  very  recently 
\jAxe  the  court.    It  arose  on  a  sale  of  hops  and  a  loaif 
of  money.    It  was  not  denied,  that  the  loan  was  made 
on  a  baigain  forusuriotts  interest,  but  it  was  contended,' 
that  all  the  biDs  of  exchange  had  not  been  in  efiect  pdd 
byGoUrflgf,  the  borrower;  and  further,  that  supposing 
they  had  been  paid  by  him,  there  was  not  any  one  count 
of  the  plaintiffi'  Toluminous  declaration  properly  framed 
to  meet  the  case.    We  think  the  evidence  shews  that 
aD  the  bills  were  paid  by  the  borrower;  and  we  have, 
therefore,  only  to  enquire  whether  any  count  of  the  de- 
claration is  suited  to  the  case.      By  the  sevisnteenth 
count,  90  ranch  of  the  amount  of  the  first  bill  of  ex- 
Gfaange  as  will  covef  the  price  of  the  hops  sold  by' the 
defendant  to  Golding^  is  appropriated  to  the  payment  of 
that  price;'  the  residue  of  the  amount  of  this  bill,  and  the 
whole  of  the  two  biUs  &llmg  due  afterwards  are  applied 
to  the  payment  of  the  money  lent,  and  of  the  usurious 
interest  agreed  to  be  allowed  for  that  loan.  None  of  the 
pspnents  were  appropriated  by  either  party  at  the  times 
of  psjnnent.    If  the  law  ought  now  to  make  su(di  an -ap- 
propriation as  the  pleader  has  supposed  in  this  county 
the  count  will  be  sustained  by  the  proof,  otherwise  not. 
We  think  the  law  ought  now  to  make  such  an  appropri- 
A&m.    In  order  to  render  this  matter  more  simple  in 

its 
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MS4.      Mi  IbnBy  let  lis  iiiiii{K)ee  a  contract  nifde  ^ 

goodfiethBprkttof  l(Xtf.8tjbcDioiitib^  and  as 

soon  as  thb  contract  is  made^  anolbar  atid^istuiot  eovft- 
tract  to  be  made  Tor  a  loan  of  9S/L  for  the  same  period  of 
six  months,  in  consideration  of  reeeiviog  7L  forintereat 
on  the  loan;  and  that  on  the  following  day  two  lulls 
of  nwihgnge  are  Aasiwil  Ar  ieOit«  ^ach,  fiJPng  doe  within 
Ihrae  or  four  dqrs  lof  «aeh  ether,  aad  also  within  fire  or 
six  di^<)f  the  day  en  which  die  eonkBacts  were  made^ 
wiAout  sMiymittfer  lo  denote  iiha  appUcatien  rf  oilhcr 
bill  to  either  of  die  two  GMtnMs^    Lotus  fiuther«ip- 
pasB  ibat  the  Ast  bill  is  paid  at  BMtnzi^  without  «By 
appropiSatioii^if  Ae  aKiney  ty  >eitber  of  the  pattia%  lawd 
littt  the  other  Jbill  ilsnains  iUQNHd,  and  that  in  ^1^ 
af  things  .an  action  is  brouglu  by  Ae  seUer,  who  is  :da9 
die  lenddl^  for  goods  aold  and  (moMy  lent,  vrithoat  no- 
ticingtbebiUs;  orahat  anAcden  is  4)roaght  by  bias  upon 
the  last  bill,  «UMt  Jiot  fihe  €ourt  aay  at  the  trial,  £ir  ibe 
fiaabaiaaae  m£  justice,  that  <febe  fpiiee  of  ilhe  goads  has 
besupaidby  die^Sscbaigeof  ^eiirstbiiy,  aadrdiattbe 
phuniiff  caoaclt  secover  on  itbe  count  rfor  money  lent,  or 
an  die  saouid  bill,  by  leasoaof  die  illq^aUtgr  of  die  bar- 
ipin?  Wecoonaeiae  diat  the  Court  must  say  diis  in  th^ 
ease  I  bafre  iput    And  suoh  :an  apprigMiatien  works  ua 
pr^udicelo>tfae4paE^  itJeaves  him  only  where,  by  bis 
own  ooBdwrt,  be  placed  ihimself;  and  in  the  ease  I  iiaae 
patwf  ^ibe^ymatitrof  one  bill  and  non-payment  of  4be 
cthar,^  an  actian  rfor  ithe:psiialties>of  (the .statute  should 
behnsui^  tthe  a«me?priQd|de  of  tlaw  wmldtprotsot  die 
dflfoadant,  bu^  applying  the  payment^  die  ffivitlbill  to 
the  Ugal  demands  >and  not  pennittiqg  the  itben  .plaintiff 
•to.app]y'it40fthe»ill!^[al  demandiithat }«,  tOftbeJoanand 
interosttalthougb  it  be  ipiemsly  pf  .the  same  amount; 

because 
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\  peradrentaie  the  lender  might  repent  the  ill^^       tM4. 

bainiii,  and  refbae  to.  receive  the  fall  amount  of  the       „ 

aeoond  bill,  and  the  law  would  allow  him  the  oppor- 

tomtjr  of  doing  so,  thai  he  might  not  be  deemed  a  re- 

oenrer  of  usurious  interest,  without  clear  evidence  that 

he  had  not  only  bargained  to  receive,  bat  had  actually 

reooved,  such  interest    And  if  the  law  will  make  this 

appropriation  of  die  payment  in  tlie  two  cases  that  I 

havepnt,  in  the  one  instance  against  the  lender,  and  to 

fce?ent  him  fimm  enforcing  an  illq;al  bargain,  and  in 

die  other  instance  in  &voar  of  the  lender^  and  to  pro- 

tectbim  from  being  subject  to  a  penalty  for  an  illegal 

hoFgak  cnfyf  it  seems  veiy  plainly  to  follow,  that  a 

Mmihr  appropriation  ought  to  be  made  by  law  in  the 

case  before  the  Court;  and  that  the  pleader,  who  is 

alw2^  at  liberty  to  state  facts  according  to  their  ]^;al 

operatioD,  is  well  warranted  in  the  torm  of  this  count; 

and  that  the  count  is  supported  l^  the  evidence.    And 

this,  in  eflfect,  is  only  saying,  that  where  a  person  haa 

two  demands,  one  recognised  by  law,  the  other  arising 

OD.  a  matter  forbidden  "by  Jaw,  and  an  un^prqpriated 

payment  is  mac^  to  him,  the  law  will  afterwards  appro^ 

priate  it  to  die  demand  which  it  acknowlei^;es,  and  not 

to  the  demand  which  it  prohibits*    For  these  reasona 

we  ai^nf  epiBiea  the  rale  for  llie  new  trial  noat  be 

^Uiaiged. 

Role:  diacbai^adu 
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1824. 

The  King  against  The  Masters,  Keepers,  War- 
dens, and  Commoners  of  the  Brewers'  Com- 
pany, (a) 

Tb0  Court  will  H^HlS  was  a  mandamus  <o  the  defendants,  as  lords  of 
mils  to  admit  «         the  manor  of  WWyattSj  in  the  county  of  Middlesejr, 
^Soing^       oommanding  them  or  their  steward  to  admit  Robert 
Fossick  to  a  copyhold  tenement,  parcel  of  the  manor, 
which  he  claimed  as  heir  at  law  of  a  person  deceased, 
and  also  to  take  a  surrender  fromr  him  to, the  use  of 
Martha  WiiOer^  who  had  advanced  1000/.  upon  mort- 
gage of  the  premises.  The  defendants  returned,  amongst 
other  things,  that  the  prosecutor  had  claimed  to  be  ad- 
mitted on  the  one  part,  and  his  sister  and  her  husband 
on  the  other  part;  that  the  two  latter  had  insisted  that 
the  prosecutor  was  ille^timate ;   that  his  father  was  a 
quaker ;  that  they  produced  a  register  of  his  birth,  which 
it  was  contended  had  been  subsequendy  and  surreptitiously 
inserted;  that  the  homage  found  that  the  sister  and  her 
husband  had  made  out  a  prima  facie  right  to  be  ad- 
mitted, and  that  they  had  been  admitted  accordingly. 

Chitty  being  now  called  upon  to  support  the  return, 
admitted  it  to  be  bad,  as  it  only  set  out  what  ethers  had 
stated  or  found,  but  contended,  that  the  mandamus 
ought  not  to  have  issued,  as  the  prosecutor  claimed 
by  descent;  and  he  cited  Bex  v.  JRenrleti (b),  where 
the  Court  held,  that  as  the  party  claimed  by  descent, 
it  could  answer  no  purpose  to  grant  the  mandamus, 

(a)  This  caie  was  beard  and  detennined  at  the  sittings  after  Etuier 
tenn,  but  was  onsToidablj  omitted  in  the  preceding  yolume. 

(b)  2  T.B.  197, 

since 
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sinoe  lie  had  as  complete  a  title  without  adodittaiice  isi       1824^ 
witfi  hi  against  all  the  world,  but  the  lord. 

/Vr  Curiam.  The  prosecutor^  as  heir  at  law,  is  en-  &c  JnS^t 
titled  to  the  writ;  because,  although  he  has  a  good  title  »«'^' ^• 
as  against  every  one  but  the  lord,  stjll  he  has  a  right  to 
inast  upon  admittance,  to  make  him  a  complete  copy* 
bolder.  He  may  wish  to  be  put  upon  the  homage,  or  to 
be  put  in  nomination  for  various  offices,  or  to  surrender 
to  the  use  of.  his  will ;  and  he  has  a  right  to  require  to. 
be  admitted  in  the  present  instance,  that  he  may  sur- 
render to  Martha  Winter^  the  mortgagee. 

Peremptory  mandamus  awarded. 


The  Kino  against  The  Lord  of  the  Manor  of 
BoNSALL  and  Adam  Wolley,  Steward  of  the 
said  Manor. 

A  rule  nisi  had  been  obtained  for  a  mandamus,  di-  Sembl^that 

rected  to  the  defendants,   commanding  them  to  entiUad  to  be 

admit  Richard  Wardj  or  the  coparceners  and  heirs  of  one  copyhold 


Samuel  Bichardsonj  deceased,  to  a  copyhold,  close,  or  ^^^, 
pared  of  land,  consisting  of  about  six  acres  and  a  hal^  ^^Srffaif 
situate  and  lying  within  the  manor  of  Bonsallf  which 
were  duly  surrendered  to  the  use  of  Samuel  Richardson 
and  his  heirs,  according  to  the  custom  of  the  manor.  It 
appeared^  by  the  affidavits  in  support  of  the  rule,  tha( 
Samud  Richardson^  subsequendy  to  making  his  wiU,  pur- 
diased  the  copyhold  tenonent  in  question,  and  that  it 
WIS  duly  surrendered  to  the  use  of  hin^  and  his  hdra 
for  ever;  that  he  died  on  the  20th  of  January  1823, 
without  having  republished  his  will,  leaving  Catherine 
Richardson  and  her  three  sisters  his  co-heiresses  at  law, 

who 


L.. 


W4 
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18«4. 


Th«  Kna 


tiMMiMrof 

BOMAXA. 


«1m»  thttsbgi  beooM  cntfdfid  to  Ae  copjrtwM  teaiacttt 
sofcgect  to  a  fine  ef  2s.,  pftyable  to  die  lord.  Thej  ap^ 
plied  at  a  court  baron  to  be  admitted,  and  the  steward 
demanded  finr  himself  fees  to  the  amount  of  942.  18s.  4fd 
They  tendered  a  sum  of  81.  ISs.  4ed.  It  appeared 
fbrfter,  lliat  they  had  agreed  to  sdl  the  premises  to 
Bb^ard  Ward:  and  that  they  had  been  prevented  firom 
completing  such  sale^  in  consequence  of  the  refusal  ol 
the  steward  to  admit  them.  The  i^davits  in  answer 
stated,  lliat  Samud  Richardson  purchased  the  preaMsea 
in  1818,  and  that  previously  to  that  time  they  had  bean 
held  as  two  several  and  distinct  copyhold  tenements  by 
two  perscms,  as  tenants  in  common,  although  Samtiel 
Bichardson  had  been  admitted  to  them  as  one  tenement 
The  steward  insisted,  that  the  four  coheiresses  should 
be  admitted  separatdy  as  tenants  in  common  for  their 
respective  shares  to  two  tenements,  upon  the  payment 
by  each  of  two  sets  of  fees.  They  on  the  other  hand 
insisted,  that  as  coparceners  they  were  entitled  to  be 
admitted  as  one  heir,  and  they  tendered  4wo  sets  of  fees 
for  the  whole. 


The  Attorney  Qmend  and  N.B.  Clarke  now  siiewed 
cause.  AUree  v.  Seuit  (a)  is  an  authority  to  shew  that 
tibe  premises  must  be  considered  ^m  Qoniisting  of  two 
tenements,  and  Aat  the  steward  is  entitled  to  two  sets  of 
fees  at  least;  and  although  for  some  pm^xises  several 
coparceners  constitote  but  one  heir,  yet,  for  the  purpose 
of  admittanceto  copyholds,  diey  are  rather  in  the  situ- 
ation of  tenants  in  common  than  joint  tenants.  They 
liave  not  an  entirety  of  interest;  but  between  Aem- 
seivesi  to  many  purposes,  they  havci  in  judgment  of  Iaw» 

>(a)  6j&uf»A7S. 


several 
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finehoUs  aod  there  19  no  mirviyanhip  between       18S4* 
ii  dqr  otn  therefore  only  be  fnlitlei}  to  sunrender     t^Tkum 
pajFOMitoffevenlaetsofieesinieqpectofthttriepfirele    tl^^^w 
infeoeflfc  The  veaaoDgiveQ  for  ocmtideriiig  the  copyhold    tbaltairaC 
iniereiteftenentsiiicottmioo  eedistJnct  tenenmtfi  m. 
thetodierwiie  there  mighielwigre  be  a  tenent  liviii|^  eftd 
ilm  Ae  h«d  flight  nefer  heve  a  fine,  eppliei  wA  eipiel 
fine  to  the  case  of  coparceoeri,  inasmudi  ae  the  heir 
of  a  ooperoeBer  beccxoes  a  coperoener  with  the  sur- 
moo,  end  diere  might,  therefore^  always  beacoparpener 
fifii^.    Besides,  the  case  'of  Bes  ▼•  Betmai  (a)  is  an 
antfaonty  to  shew  that  the  court  will  not  giaot  a  meR- 
damns  to  admit  a  party  claiming  by  descent 

Can^bellf  contrii,  contended,  that  a  sum  double  that 
which  the  steward  could  lawfully  daim  had  been  ten- 
dered to  him ;  for  as  Samuel  Richardson  had  been  ad- 
'  mitted  to  the  whole  of  the  premises  as  one  tenement  the 
steward  had  no  right  now  to  consider  them  as  two :  Gfar- 
land  T.  JdyU  (6);  and  as  all  the  coparceners  make  but 
ODe  hdr  and  one  tenant,  they  were  entitled  to  be  ad- 
mitted^ QD  payment  of  one  fine  to  the  lord  and  one  fee 
to  the  steward.  Wirtkins  on  Copyholds^  277«  (He  was 
then  stepped  by  the  Court) 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  The  case  of  Bex  v.  Bennett 
was  overruled  in  this  court  in  the  late  case  of  Bex 
▼.  The  Breweri  Company^  where  the  Court  held  that  a 
insndamus  would  lie  to  compel  the  admittance  of  an 
^ea.  As  to  the  other  question,  whether  coparceners 
tte  entitled  to  be  admitted  as  one  heir,  as  at  present  ad- 
Yiaed,  I  think  that  theXord  is  bound  to  admit  them  as 

(a)  e  r.  Ji.  197.  |»)  fiMiy.  vm. 


Hi 


dASEiS  IN  TRINITY  TERM 


1^24; 


doe  h^,  and  on  the  paytneat  of  'sucb  fees  as  ougbt  U 
be  paid  by  a  single  Jieir.  And  I  entertain  considecabli 
doubts  whether  the  steward,  after  admitting  them  as  om 


Hie  KiKo 

agahui 
Tile  Lord  0/ 

the  BfiDor  of  heir,  can  insist  upon  taking  their  surrenders  separately 

BoMtALL* 

blit  on  that  I  pronounce  no  decided  opinion.  Tlii 
rule  must  be  made  absolute  for  a  mandamus  to  the  de- 
fendant^ to  admit  the  coparceners  on  payment  of  th< 
lawful  fees.  If  the  defendants  witdi  to  raise  the  qiies< 
tion  as  to  what  are  the  lawful  fees  upon  the  admittance 
of  coparceners,  or  on  the  surrenders  afterwards  made 
by  them,  they  may  do  so  by  setting  out  the  facts  in  ^ 
return  to  the  mandamus. 

Bayley  and  Holroyd  J.  concurred,  and  intimated  a 
strong  opinion  that  coparceners  were  entitled  to  be  ad- 
mitted as  one  heir,  and  upon  the  payment  of  one  set 
of  fees. 

Rule  absolute. 


RULES  OF  COURT. 


Tnnity  Term,  S  Geo.  4.  1824. 

.,  It  IS  ORDERED,  that  no  affidavit  shall  hereafter  be 
used  in  support  of  a  m^don  for  a  new  trial  in  any  case, 
whether  criminal  or  civil,  unless  such  affidavit  shall 
have  been  made  before  the  expiration  of  the  first  four 
days  of  the  term  following  the  trial,  if  the  cause  be 
tried  in  vacation :  and  before  the  expiration  of  the  first 
four  days  after  the  return  of  distringas,  if  the  cause  be 
tried  in  term,  without  the  special  permission  of  the 
Court  for  that  purpose. 
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It  is  onmamDf  that  in  all  caaes  where  a  role  finr  a       1924. 
aiudl  have  been  obtamed  for  the  trial  of  any       """^^ 
in  the  coonty  of  Middlesex^  and  notice  for  siun- 
:  the  same  shall  be  given ;  such  notice^  together 
w&fa  die  distringas^  shall  be  left  at  the  office  of  the  sheriff 
of  die  said  coonty  before  seven  o'clock  in  the  ev^ung 
next  but  one  before  the  day  on  which  such  jury  shall  be 
required  to  attend^  unless  such  jury  shall  be  required  to 
attend  on  a  licmdtu/^  and  then  before  seven  in  the  even- 
ing of  the  preceding  Fridiufi  and  that  all  notices  of 
ooantermand  for  summoning  special  juries  shall  be  left 
at  the  said  office  before  twelve  o'clock  at  noon  of  the  day 
immediately  preceding  the  day  for  which  the  jury  was  to 
have  been  s|immoned. 

By  the  Court. 


MEMORANDA. 

IN  diis  term  Suphen  Gaselee  and  Bobert  Spantie  of 
the  Imer  Temple^  and  John  Ada$ns  of  iiii  Middle  Temple^ 
Esqaire^  Barristers  at  Law,  were  called  to  the  degree 
of  Serjeant,  and  gave  rings  with  the  motto,  *<  Bonis 
legibnsy  judiciis  gravibus." 

Mr.  Justice  Richardson  having  in  the  vacation  pre- 
ceding this  term  resigned  in  consequence  of  ill  health, 
Mr.  Gasdee  was  appointed  a  Puisne  Judge  of  the  Court 
of  Common  Fleas  in  his  stead,  and  took  his  seat  aocord- 
iiigiy  mi  the  5th  day  ofjubf. 
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Guthrie  and  Bdnyon,  Assignees  of  the  Estate 
and  Effects  of  Savbrt,  a  Bankrupt,  against 
FisK  and  Patteson,  two  of  the  Directors  of' 
the  Norwich  Union  Society  for  the  Insurance 
of  Lives  and  Survivorhips.  (a) 

^^  rf^     ASSUMPSIT  for  money  had  and  received  by  the 
^'  defendants,  to  and  for  the  use  and  on  the  account  of 


to  flaable  a  cor-  Sooertff  and  for  money  due  on  an  account  stated  with  him 

tsin  inmnuMt 

lodecj  to  JIM  before  he  became  a  bankrupt.  There  were  also  counts  for 
Uie  «ff«M>  of  money  paid  by  the  phuntifis,  as  assignees,  for  the  use  of 
ttfj/'^eni^ad  ^^  defendants,  for  money  had  and  received  by  the  de- 
^^^^^^  fcndants,  to  aiid^  for  die  use  and  on  account  of  the 
^^  uf        jdaintifis,  as  assignees  odd  for  money  due  on  an  |uxxnmt 


I  nood-   stated  with  the  plaintiffi,  as  assignees,  since  the  bank- 
Held,  that  tiiit  mptcy.    Plea,  the  general  issue,  and  notice  of  set-off. 

did  not  nfffl^lff 

the  Mcretary  to  At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
b2f  oiTtbefo-  before  Michaelmas  term,  1822,*  the  plaindffi  were  non- 
JSJiUL^  of    ^^^    A  rule  nisi  was  obtained  to  set  aside  the  non- 


aminrt'^  suit  and  for  a  new  trial  f  and  on  cause  being  shewn,  a 
^estion  arose  on  the  vrifdity  of  the  commission,  and 
the  court  durected  the  focts  to  be  stated  for  their  con- 


(a)  In  panuanee  of  the  king's  fMrrant  iMued  ten  dcyi  bef<tte  the  end 
of  IWntfy  term,  three  of  the  Judges  of  this  court  sat,  a^  on  fbrwer  boca^ 
sions,  on  the  8th  of  July  and  the  foUowing  days  until  Saturday  the  17th 
of  July  inclusi?e ;  and  aU  the  Judges  sat  on  Monday  the  25th  of  October 
and  the  foUowing  ^ys,  until  the  first  daj  of  Mtehadnuu  term.  Ducing 
that  period  this  and  the  following  cases  were  argued  and  decided. 

sideration 


i 


OuniBti 
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oden&Hi  10  the  form  of  a  specud  case^  which  was  as       1B3^. 

fiJlows:  By  theact  of  the  58  0. 8.  c.  216.,  entitled  <<An 

act  to  oiaUe  the  NormUh  UnicHi  Society  for  insaianoe 

^jainst  lofs  by  fire,  to  sue  in  the  name  of  their  secre- 

(aiy,  and  to  be  saed  in  the  names  of  their  direcfeors* 

treasurars,  and  aecretary,''  after  lecitbg,  among  other 

things,  that  several    persons  had  formed   themselves 

nito  a  sodety,  ouder  the  name  of  the  Norwkh  Union 

Sodety,  for  insarance  against   loss  by  fire^  and  that 

difljcjalties  had  arisen,  and  might,  from  time  to  tiroes 

SBse  in  recovering  debts  due  to  the  society,  and  in 

moofering  debts  owing  by  the  said  society  to  the  in- 

dividosb  members  thereof,  and  other  persons  dealkig 

therewith,  and  that  it  was  therefore  expedient  that  soch 

iadifidaals,  memberB,   and  odi«  persons,   should  be 

thereby  enabled  to  commence  and  prosecute  suits .  and 

sctioiip  at  law,  and  to  sue  out  execution  upon  judgmeots 

obtained  by  them  against  such  directors  and  officers  of 

the  said  society  as  were  thereinafter  mentioned, — It.wa^ 

enacted  that  all  actions  and  suits  to  be  commenced  ok 

inrtihited  by  or  on  behalf  of  the  said  society^  against 

say  person  or  persons,  or  body  politic  or  corporate, 

should  and  lawfully  might  be  commenced  or  instituted, 

aad  prosecuted  in  the  name  or  names  of  the  secretasy, 

or  secretaries  for  the  time  beinj^  of  the  society,  as.  a 

nominal  plaintiiF  or  plaintiflEs,  for  and  on  behalf  of 

die  society,  and  that  all  actbns  and  suits  to  be  com-^ 

menoed'  or  instituted  against  the   society,   should  be 

coonneuced,  instituted,  or  prosecuted  against  any  one 

or  more  of  the  directors,  or  against  the  treasurer,  or 

trsssurers,  or  against  the  secretary  or  secretaries  for 

the  time  being,  of  the  society,   iis   the  nominal  de- 

N  2  fendant 


IM 
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fndant  or  defendantB  kit  and  on  behalf  of  the 
€iatj.    And  by  the  53  G.S.  c.^iB.^  entitled  ^  An  actio 
enable  the  Norwich  Uoioa  SociaQT)  ^  the  iasuranoe  of 
lives  and  survivorships,  to  sue  in  jdife  name  of « thtHC 
secretary,  and  to  be  sued  in  the  names  of  their  diaectprBf 
treasurers,  and  secretary/'  the  same  enactments  and  pro^ 
visions  were  made  for  and  on  behalf  of  the  Narwici 
Union  Society,  for  the  insurance  of  lives,  and  survivor- 
ships, as  were  made  in  the  act  hereinbefore  set  forth 
for  and  on  bduilf  of  the  Norwich  Union  Society  for 
insurance  against  loss  by  fire.     The  defendants  are^ 
and  at  the  time  of  making  out  the  deposition  of  bank* 
mptcy  hereinafter  mentioned,  were  two  of  the  directors 
of  the  Norwich  Union  Society  for  the  insurance  of  lives 
and  survivorships ;  and  the  same  persons  are  likewise 
duectors  of  the  Norwich  Union  Society  for  insurance 
against  loss  by  fire.    Savery,  before  his  bankruptcy,  was 
a  marine  insurance  broker  at  Brisiolj  and  agent  at.  that 
place  for  both  the  said  Norwich  Union  Societies,  and 
as  such  agent  was  in  the  habit  of  corresponding  with, 
and  rendered  his  accounts  to  one  Sanuid  Btgnctdj  who 
hdd  the  office  of  secretary  to  both  the  said  Norwich 
Union  Societies.    On  the  10th  of  June  1820  a  com- 
mission of  bankrupt  was  issued  against  Savery^  uj^ 
the  petition  of  the  said  Sanmd  Bignold^  who  was  de- 
scribed in  the  petition  ba  secretai^  to  the  Norwich 
Union  Socie^  for  insurance  against  loss  by  fire ;  which 
..petition  stated,  that  Sax)ery  was  indebted  to  the  said 
society  in  100/.  and  upwards  for  premiums  of  insurance 
against  fire,  had  and  received  by  him,  Savery^  to  the 
use  of  the  said  society ;  and  upon  this  petition  a  cpmr 
mission  of  bankrupt  issued  against  Savery,  under  the 
great  seal,  bearing  date  on  the  same  day.         ' 

Tindal 
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Tmial  for  tbe  (riiBihtiffi.     Two  qnestioiis  arise  in 
tiiis  eue;  first,  whether  it  was  oompeteot  to  the  secre-^ 
tey  rf  the  Norwich  Unton  Sodety  to  petition  for  tbe 
ftMtmwuinn  of  bankmptqr;   and»  secondly,  if  it  was 
BOi;  whether  these  defendants  can  make  the  objecdon. 
Upon  the  tme  construoUon  of  the  act  it  was  competent 
tat  the  secretary  to  sue  out  the  commission.    The  act 
IS  to  be  oonsfidered  in  the  natdre  of  a  remedial  act,  and 
thodbre  shoold  be  constraed  so  as  to  meet  any  diffi- 
cnhyj  the  remoYal  of  which  the  legislature  may  be  sup- 
posed to  have  conteraplaled.    The  preamble  recites, 
thsl  *^  diffionlttes  have  arisen,  and  may,  from  time  to 
time^  arise,  in  recovering  deftitS'  due  to  the  society,*' 
and  die  object  of  the  act  was  to  remove  those  di& 
cdtieSi     Now  the  only  efiectual  mode  of  recovering 
a  debt  may  be  by  suing  out  a  commbsion  of  bank- 
niptcy.     The  literal  meaning  of  the  enacting  clause 
certainly  does  not  include  that  mode,  but  the  secre- 
tary flsay  take  out  execution,   and.  a  commission  of 
batdLraptcy  has    been    defined  to  be  an  action  and 
execotion  m  the  first  instance,  Thoiss  v.  Massey  (a),  ex 
parte  j^finon (&) :  and  although  in  ex  parte  Braam{c) 
it  b  said  to  have  greater  powers  than  an  execution 
atUor,  yet  that  does  not  alter  the  defiiiition,  and  in 
ex  parte  EUon{d)^  .Load  l^dan  certainly  says  it  is 
Bot  to  be  conmdered  as  an   '*  execution  at  law  f*  but 
the  reason'  whidi  he  asrigns  is,  that  tlie  distribution  of 
die*  eflEects  under  it  is  equitable.     From  tiiese  cases 
it  h  very  reasonable  that  a  iltatute,  meant  to  remove 
dfficcdties  in  suing,  should  extend  to  petitioning  for 
a  oftttnASflaon.     To  hold  otherwise  would  be  a  very 
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(a)  1  AA.  67. 
(c)  2  Fef .  Jan.  6S« 
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(6)  W^iB.  41. 
{d)  3  Veu  838. 
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narrow  construction  of  Ae  act  In  Com.  Dig»  Pdrl^  ( R 1 0) 
it  is  said,    **  erery  statute  ought  to  be  coilstmed  ao 
oording  to  the  intent  of  the  parliament;"  and  in  (R  IS) 
**  Ae  judges  expound  a  case  within  the  miaebief  and 
cause  of  an  act,    to  be  within  tbie  statute  by  equity^ 
though  it  be  not  within  the  words."    That  prindple, 
Ikpplied  to  this  case,  is  decisive  in  favor  of  the  planitifi. 
Bu^  secondly,  Aese  defendants  cannot  object  to  the  com- 
nnsmon ;  diey  are  sued  as  directors  of  the  life  insutaiee 
company,  but  they  are  also  directors  of  the  compakiy 
fiir  insuring  from  fire,  on  behalf  of  which  company  the 
oonmiission  issued;   they  are  Aerefbre  estopped  fifom 
du^uting  it.    Jacaud  v.  French,  (a)   IBcn/ley  J.    There 
is  this  di£ScuIty  m  the  way  of  that  position ;  if  die  de- 
fendants were  compelled  to  pay  the  money  sought  to  be 
rebooted  in  this  action,  atid  afterwards  the  commission 
riiouid  be  superseded^  and  a  valid  one  issued,  they 
might  be  compelled  to  pay  it  over  agam.] 


F.  PcOocky  contril.  Willi  respect  to  the  first  and 
principal  question,  it  is  wdl  known  that  the  istatutes  re- 
lating to  bankrupts  are  in  the  first  instance  oonstmed 
strictly  as  to  originatmg  the  jurisdiction.  Biit  when  a 
good  commission  is  established,  then  they  are  construed 
remedially,  and  therefore  fiberally.  A  fortiori,  Ae  act 
now  in  question  should  be  construed  strictly.  It  is 
Called  a  public  act,  but  is  in  truth  private  being  for  die 
peculiar  benefit  of  the  individuals  composing  the  Nurwick 
Union  Socie^.  Petitioning  for  a  commission  of  bmk- 
ruptcy  is  a  proceedmg  well  known,  and  had  it  bden 
intended  to  include  ft,  no  doubt  the  l^isiaJtore  would 


(a)  l2Emt,3l7. 


have 
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hKve  aamed  il  by  proper  words.  The  powers  given  by  1884* 
theaa  ate  iockix^gatba  of  the  common  law  rights  ofthe  ' 
pvtks  afibcted  by  it,  and  therefibre  should  be  construed 
strictly,  as  all  odier  powers  are.  In  pracdce^  a  secretary 
to  a  society  is  not  even  allowed  to  prove  under  a  commi»- 
aion  mtbottt  the  leave  of  the  Loird  Chanoellon  Besides^ 
sndi  A  power  aa  that  contebded  for,  would  be  inooi^ 
ssfcent  with  the  peovisions  of  the  5  6.2.  aSO.  The 
seoelaEy  could  not  give  the  bond  required  by  the 
tvenfcy-thiid  section  of  thai  act    . 

Tiadat^  in  reply. .  *When  a  petition  is  sued  out.on  a 
debt  due  to  several,  a  bond  given  by  one  of  them  is  suf-> 
fideat  to  satisfy  that  enactment^  jBr  jpofie  jFf6K^fc^ 
[HaireyKf  J.  Nonconstat,thatthe  secretary  is  a  creditor, 
fisr  he  may  JMt  be  a  member  of  the  society*] 

Batlbt  J.  I  am  oC  opinion,,  dmt  the  commission 
frdmwhiidi  akme  the  plaintiff  derive  their  right  to  sue 
cshnofc  be  siqiported.  Unless  we  see  very  clearly  thjst 
themeBoiiig  of  the  l^[i8]ature  goes  beyond  the  words  of 
the  statiitei  we  cannot  do  so.  It  is  a  dangerous  xule*of 
coostructton  to  introduce  words  not  esKprmed,  because 
Aqr  may  be  supposed  to  be  within  the  mischief  con* 
temf^liited.  The  act  is  entitled.  An  act  to  enaUe  the 
Society  lo  jti^  in  the  name  of  their  Secretary,  and  to  be 
mi  in  that  and  certain  other  names.  The  expression 
/d  aie,  generally  q>eaking,  means  to  bring  actions,  and 
die  maxim,  ad  ea  qu8&  frequentius  accidunt  jura  ad^p* 
uihtiuV  applies  to  this  case.  Taldng  out  a  commission 
of  bankruptcy  is  a  well  known  mode  of  recovering  a 

(o)  3|loK,17S. 

N  4  debt. 
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18M^       debt,  ^alid  tf  Ae  le^jMattire  had  blended  to  indmAeik^ 
remedy,  I  sboaild  have  expected  to  find  nior&  oonpM* 
hensiwe  words  than  to  sue.    A  oommistton  of  hmkrufilcy 
is  not  onduiaiiiy  spoken  of  in  that  way.    The  act  re- 
cites, indeed,  that  difficulties  have  aris^  and  may  fton 
time  td  time  arise  in  recovering  debts  due  to  the  society, 
.and.  those  idiflioulties  night  be  felt  whether  the  proi- 
ceeding' to  recover  them  was  by  sait  or  commisiioiKdf 
banloiipitcy.    But  had  it  been  intended  l)o;eaaend  the 
remedy  beyond  suits,  words  proper  Sx  that  pnrpose 
would  most  probably  have  been  introduced  into  the 
enacting  part  of  the  statute.  The  words  there  are,  that 
^  all  actions  and  suits  to  be  commenced  by  the  society 
may  be  brought  in  the  name  of  the  secretary  as  nominal 
plainti£''    It  is  admitted,  that  those  woids  ibre  not  suf- 
ficiently large  to  include .  the  power  in  question,  unless 
we  can  give  them  a  more  comprehensive  meaning  than 
they  primA  fade  bear.     But  both  the  title  and  the 
enatiting  part  of  the  statute  authorise^a  suppositioDt^  diat 
the  remecty  was  net  meant  to  extettd  beyond  the  in* 
stances,  mentioned.      This   view  of  the  case  is  oor^ 
roborated  by  referring  to  the  5  0^2.  «•  80. /XpSS.,  which 
could  not  any*  longer  be  complied  with  were  the  pomsr 
cont^ided  tor  given  to  the  sociely.    The  bond  is  tnbe 
given  by  the  petitioning  cseditotv  and  the  remedy  is  to 
be  against  him.    The  act  betbre  the  court,  would  net 
give  the  bankrupt  power  to  sue  the  society  (fox  nudi- 
ciopsly  iMiinga  cotninissiony  andif  It  had  been  intended 
to  give  the  ppwer  ol  thus  suing  ont  la  cempussion,  4he 
ether  .power  should  have  been  given  also.    Theindir 
viduals  composing  the  socie^  could  not  be  sued,  for 
many  of  them   might  have  opposed  the  measure.    In 
this,  as  in  all  similar  cases,  we  must  look  at  the  language 

usfd 
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used  by  littparties  who  briag  in  theact;  they  ahoiiU  be       18Mw 
casefiil  to  use  such  language  as  jdaioly  includes  all  the 
caaea  io  mbkh  they  mean  it  to  apply.    In  this  case  they       mgamn 
have  not  done  so^  and  I  diink  that  the  rule  for  setting 
aside  the  nonsoit  must  be  discharged. 

HouMHo  J.    This  statute  is  in  eftct  a  private  act, 
sad  must  be  oonstroed  as  sttcb»  although  it  is  made 
pobicfiirthespedalpinposeofbeipgjttditiaUynoti         • 
by  Conrtac^ jusdce   Itjs  aa actgiving to individuab  cer- 
tni  powers  cyer>others,  and  therefiure-mnst  be  oonatrued 
8tnctly«    Theae  is  nothing  shewing  an  intentioa  to  give 
the  powor  in  question.  .  It  would  be  attended  with  thb 
diflknkj^in  addition  to  those  already  pomted- out;  as 
long  as  the  aociety  consisted  of  the  same  persons,  a  debt 
ofjUKMLwooldbeasoffioientpetitioning  creditor's  debt;  . 
bat  that  would  not  l)e  so.  if  the  debt  accrued  at  difibrent 
tiiiws,  snd  there  were  a  change  of  the  persons  oonatituting 
thejsode^,  finr  they  ase  not  a  corpcwation*     But  if  the    . 

seontaiy  ocnld  sue  out  the  commission,  it  would  be  di& 
ficolt  to  say  whether  the  debt  would  or  would,  not  suffice. 

The  statate  does^'not .  use  words  whidi  .vest  the  debfes-in 
thesscsetaiy.  It  does  not  Mow  that. he  would  be. a 
creditor  St  all,  and  the  names,  of.  the.  membcts  :of-the 

me^'jvould.  not  be  mentioned  .  in .  the  petiticm,  and 

tbesafcoe:  it  would  not  appear  whose  oommismon  it  is. 

For  these  reasons,.  I  think  that  the  legislature  had  in 

^  oaly  the  ordinary  proceedings  by  actions,  at  law, 

ttid.periiap8.anitB  in  equity. 

LiXTLBDALE  J.  concurred. 

Rule  discharged. 


im 
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Wells  against  Ioouldbn. 


Declanition  on 
the  SS  G.  5. 

c.  \5^,  f.  6. 

staled  that  de* 
fcndAnt  bang 
an  ovenoer  of 
the  poorof  thf 
pofiih  of  ^.» 
!»uppU«d  Ibr 
his  own  profit 
pn?Tiaion8  for 
the  support  of 
the  poor  of  the 
Ftaidpariib, 
*'  wherebj  and 
by  force  of  the 
utAtutein  eucb 
caae  made  and 
profidedybe 
foFfeited  ibr  hii 
^aidoffimoe 
lOOf.,  and 
thereby  and  by 
force  of  the 


lion  hath  ac- 
crued, &C.*' 
On  motion  in ' 


thjit  the  declar- 
ation was  bad, 
for  want  of  an 
allegation  that 
djf  act  done 
was  **  against 
tbelbtmoftbe 
lUtttte,"  and 
thejadgment 
was  arrested* 


£)EBT  for  penalUes  under  the  55  G. 9.  cASI.  s.6. 
TTi^  first  count  of  the  dedaratitm  sfatedy  that  de- 
fendant was  ^ovenleisr  of  the  poor  of  the  parish  oiCran^ 
hroCkf  in  the  cotinty  of  KeiU^  and  whilst  his  was  such 
oyerstor,  td  wit,  on,  &c^  at,  &c^  did,  in  his  own  nam^ 
|>royid^  fortiish,  and  suppty,  for  his  own  profit,  oertain 
goods  and  provbions  for  the,  soi^port  and  maintraanoe 
of  th^  poor  of  the  said  parish  in  the  workhouse  of  the 
said  pariA,  ^*  wherebjr,  and  by  force  of  the  statute  in 
siidi  case  made  and  provided^  the  said  defendant  for- 
feited for  his  said  dflfehoe  the  siuh  of  ICMtf^  and  thereby, 
and  by  forcfe  of  the  statute  in  such  case  iriade  and  pro- 
yided^  an  action  hath  accrued,  &c."  The  second  count 
stated,  that  defendant  being  overseei'j  provided  and 
su^pliied  goods  and  provisions  for  the  msintenanoe  of 
die  poor  of  ttie  said  parish,  (not  stating  in  the  wdrk- 
house,)  and  was  in  other  respects  like  the  first  Thb 
third  count  varied  only  by  stating  that  defendant  was  a 
person  in  whose  hands  the  proiiding  for, .  ordering, 
inanagemisnt^  control,  and  directicm  of  thcf  poor  of  the 
parish  of  Crofibrooky  was  duly  plaoed.  Plea,  nil  debeL 
At  dib  trial  before  Jlexdndar  C  B^  at  the  last  spring 
assiisefe  for  £»i^,  the  plkintiff  recovered  one  penal^  of 
1002.,  and  in  Easter  term  a  rule  was  obtained  foi*  arrest< 
ing  the  judgment,  on  two  grounds ;  firs^  that  it  was  not 
stated  in  any  count  of  the  declaration  that  the  acts  done 
by  the  defendant  were  ^  against  the  form  of  the  sta^ 
tute  f  and,  secondly,  that  the  declaration  did  not  nega^ 

2  tive 
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tire  the  tacepdous  ccmtamed  in  tibe  sixth  section  of  tfie       19M» 
set  hj  which  the  penalty  is  givioi*  Wnu 


Abraham  shewed  cause*    The  onlj  question  upon  the 
first  point  ia,  whether  the  language  of  the  declaration  is 
sufficient  to  brii^  the  offence  within  the  statute,  the  act 
done  not  bdng  an  oflfence  at  common  law,  but  made  so 
bf  statote.     This  declaration  does  shew  that  the  offisnoe 
is  one  created  by  statute^  and  that  the  act  done  was 
aguBst  the  statute.    It  first  states  the  &ct8^  and  then 
ays,  ^  wherebgr  and  by  force  of  the  statute  die  defend- 
ant forfeited  lOOl.  for  hb  said  o£knce."    It  also  shews 
that  the  remedy  is  given  by  statute^  for  it  alleges  in 
condusion,  <<  and  thereby,  and  by  force  of  the  statute, 
m  action  hath  accrued,  &c''    In  Coimddl  v.  John  (a) 
it  is  said,  ^  where  a  statute  introduces  a  new  law,  by 
giving  an  action  where  there  was  none  before^  or  by 
ipving  a  new  action  in  an  old  case^  the  plaintiff  need  npt 
oqndade  contriL  fonnam  statnti."    The  offisnce  in  this 
case  is  created  and  the  remedy  (pven  by  the  same  sta- 
tute^ it  has  no  rebition  to  any  other^  and  therefbi;e 
tk  decfaion  in  Lee  ^.  Clarke  (b)  is  not  in  point;  but 
what  was  then  said  by  Lawrence  J.  is  very  important 
fcr  tbe  plaintiff.    That  was  an  action  for  a  penalty 
OD  tbe  game  laws,  and  the  ri^t  to  recover  depended 
^K)D  several  statutes.     The  declaration  did  not  con- 
dode  contriL  fonnam  statudy  but   **  wherdiy  and  by 
ibroe  of  the  statute   an  action  hath  accrued,   &c'* 
Imrence  i.  says,    **  If  it  had  said  dattOes,  in  the 
plural  number,  perhaps  that  might  have  done^  but 
it  certainly  is  not  sufficient  wUh  reference  only  to 
the  statute  2  6. 3*  c.  10.,  because  that  alone  would  not 
8op|xirt  the  action.''    In  the  £iarlClamicardev,Siotes{f) 

(«)  8  Salk.  SOS.  (6)  3  EaM,3S5.  (c)  7  JEbif,  5ie. 

the 
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tlie  dfenoe  was  created  by  one  aCalst^  and  the  ac^MU 
gitren  by  another;  the  declaration  stated  that  the  sbCt 
was  done  **  against  the  form  of  the  statotei  by  reason 
vriiereo^  and  by  force  of  the  statute  in  such  case  mad^ 
&o^  an  action  hath  accrued^  Sec.,"  and  this  was  holdeti 
good ;  and  fix>m  the  dictam  before  cited  from  Lee  v. 
Oarke,  it  maybe  inferred  that  the  latter  allegation  would 
have  sufficed  by  itsdf»  if  the  same  statute  had  created  die 
ofience  and  given  the  penalty.    The  other  objection  is 
disposed  of  by  Jones  v.  jlken  (a),  for  here  the  exceptioil 
comes  by  way  of  proviso,  and  is  not  incorporated  with 
that  part  of  the  act  which  creates  the  oflfenoe;  the  plain- 
tiS,  therefore^  was  hot  bound  to  take  notice  6f  it  in  his 
declaration. 


ChUty^  contr&.  The  dictum  of  Lmorenee  J.  in  Lee  ▼. 
Clarke  does  not  amount  to  any  thing  like  a  decision.  He 
merdy  says,  perhaps  it  might  have  sufficed,  if  the  de- 
claration had  said  f*  by  force  of  the  sMfdes,*^  in  the  plu-* 
ral  number.  '  An  indictment  for  an  offence  created  by 
statute  would  clearly  be  bad  for  want  6f  ihe  conclusion, 
*<  oontrA  formam  statuti,"  (i).  In  the  present  instance 
the  allegation  *<  whereby,  and  by  force  of  the  statute, 
the  defendant  forfeited  1002."  is  a  conclusion  without 
the  statement  of  sufficient  premises,  and  on  a  plea  of  nil 
debet  the  oidy  question  wouk!  be,  whetiier  the  act  had 
bseen  done  as  alleged?  Now,  all  the  focts  stated  ihight^ 
be  true,  and  yet  might  have  hi^penfed  b^re  the  passing 
of  the  act  Secondly,  the  declaration  should  have  ne^ 
gatived  the  exceptions,  they  being  contained  in  the  same 
section  that  creates  the  oifance.  J!Helr^i  J*  <  The  eas- 
ception  is  totally  separate  from  t^  enactment,  it  was 
not,  th^efore,  necessary  for  the  plaintiff  to  n^;ativeit 


(«}  lX^.J{aym.  119. 


(6)  Hawk.  P.  C.  b.  2.  c  25.  1.  116»  117. 

Had 
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and  beeo  inooiporated  with  ]t»  then  it  woidd  have  becti 
neoessaiyy  aooording  to  the  rule  laid  down  in  SUmd.Yk 
lagd  Ztmdk(e)9  and  Nemis  v.  Lark.  (cI)  Barley  3.  Upon 
tbal  point  I  hare  no  donbt ;  statutes  are  not  divided  into 
sections  upcxi  the  rolls  of  parliament,  and  tfieiseibre  tha 
mere  placing  of  the  proviso  in  the  same  section  of  tfae^ 
printed  ac^  does  not  make  it  neoessaiy  to  notice  it  in 
pleading^  unless  it  is  also  incorporated  in  the  enactind^ 
sentence;  as  to  the  other  point 

On  the  following  day  the  judgment  of  the  Court  was . 
delivered  by 

Bavlet  J.  lliis  was  an  action  on  die  SB  6.S*  c.  197. 
Xi^'and  a  motion  was 'made  in  artest  of  judgment  on 
the  ground  that  it  was  not  alleged  in  any  count  of  the 
dfedsTBtion,  dtber  in  the  introductory  part^  that  the  d^ 
feodant  not  r^gardbg  the  statute  did  the  act  in  ffxfsh- 
tion;  nor  at  the  conclnsion,  that  the  act  done  waiB  done 
gainst  die  form  of  the  stetute.  Bot  the  conclusion  did 
state  ^  whereby,  and  by  force  of  the  statute^  the  da* 
feodanthath  forfeited,  for  his  said  offence^  1002.;"  and 
it  wa»  argued  that  that  might  be  coosideied  as  a  std»- 
stantive  allegatioa  that  the  act  was  against  the  statute* 
It  b  obiervable^  however,  diat  those  words  sm  sfiated  as 
aain&ienoeof  law,  and  describe  the  party  as  forfeiting 
^xMstaidcffmce.  Tbore  are  several' anthoritifls  wMck 
decide^  thai  in  indictments  for  oflfenoss  created  by  st»- 
tote^  and  evcai  in  actions  on  statutesgivingapenatay  to  the 
paitjr  grieved,  you  must  state  that  the  act  done  is  against 
the  ioaxi  of  the  statute.     Thus,  in  Doctr.  Plac.  332., 

(«)  Pkufd,  976.  (by  Plowd.  4ia 
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^ifi  ah  ajcdan  be  bcougfat  against  a  man,  on  k  dtabaie 
the  plamdff  sbould  rwte  the  wpedai  umtter,  and  saj^ 
diat  it  is  against  the  fbrm  of  the  statute;''  and  in  2Haie. 
P.  C.  18d.  *y  if  an  offienoe  be  newly  ooacted,  or  made  an 
offsnce  of  an  higher  natote,  by  act  of  parliunent^  tli^ 
kftdictoie&t  most  conclude,  contrit  formam  statoti,''  and 
this  is  Tq>eated  in  p.  198.  Betmct  v.  Talbais  {a)  is  to 
die  same  eflfisct  In  Andrew  ▼•  T%e  Hundred  of  Lewk^ 
ner  (i),  the  plaintiff  dedared  on  the  statute  of  WinUm^ 
IS  Edw.  I.,  and  shewed  that  he  had  performed  the  limit- 
ations and  ordinances  in  the  stetote  27  Mix.  c  18.,  and 
conduded,  ^<  omtr^  formam  statuti,**  and  it  was  objected 
that  it  ouj^  to  have  been  ^  contr^  formam  statuto- 
rum,''  but  it  was  held  suflBdent,  the  action  being  givn 
by  the  former  statute  only ;  and  the  same  point  was  de- 
cided in  Merrick  ▼.  TTu  Hundred  qfOsxuUton.  (r)  Now, 
the  question  there  agitated  could  never  have  arisen, 
unless  it  had  been  considered  that  it  was  necessary  to 
oondude  dther  **  oontri  formam  statud,"  or  ^  statnto- 
rum;"  for  otherwise  the  allegation  would  have  been 
surplusage.  In  Lee  v.  Clarke  the  question  was  distinctly 
nosed,  and  I  consider  that  case  as  dedding,  that  in 
penal  actions  it  is  essential  to  state  that  the  act  com- 
plained of  is  against  the  fonn  of  the  statute.  Since  the 
determination  of  that  case,  that  of  Lord  Clanricarde  v. 
Sioket  has  been  dedded,  coinciding  with  the  fonaer  in 
principle;  but  it  was  there  considered  that  the  dedar* 
ation  did,  in  effiict^  contain  such  an  allegation.  The 
case  of  CoundeU  v.  John^  cited  fisom  iSalk,  $06^  created 
some  doubt  in  my  mind,  and  I  was  therefore  desirous 
of  looking  into  iu    From  the  report  in  Sfdkdd,  it  would 


(a)  1  Ld.  Ba^m,  149.     5  Mod.S07.  (6)   Yeh.  1 16.     Ko^.  Ifi5. 

(e)  Cos.  temp,  ffardw.  409.     Andr,  US. 

certainly 
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oeitaialy  seem  tbot  the  aU^prtian^  ^*  ooDtnl  fimnani  sta- 

tutiy"  was  oonndered  unnecessary.  Bat  that  varies  from 

the  otber  reports  of  the  same  case;  and  looking  at  that 

which  is  gpLven  by  Forte9cue{fl\  who  argued  the  case,  it 

a|ipears  that  the  qgestiop  could  ^ot  h^ve  arisen  a?  stated 

hjSatkddj  and  that  the  doctrine  repotted  by  him  was  not 

caDed  for.    It  was  an  action  against  a  wton|^oer»  and 

two  questions  arose ;  first,  whether  an  acti<m  could  be 

maintained  at  common  law,  and,  secondly,  whether,  on 

d)4  dephntkii,  the  plaintiff  could  r^cciTfr  upder  statute 

7&8  W.S.  c.25i.    It  was  not,  therefore^  a  question  whe- 

dier,  in  an  action  upon  thft  statute,  the  deplaratbn  must 

caDdade  ^  cootTA  formam  st^tuti,''  but  whether  the  de- 

claratiou  before  the  Court  cauld  be  considered  as  a  der 

diaa&m  upcm  that  statute,  and  it  was  bdd  it  could  ndt^ 

SitUddms  therefinne  dearly  mistaken  as  to  the  grounds 

of  the  dedsion.     Inasmuch  then  as  this  was  a  penal 

ac&m,  not  even  brou^t  by  the  party  grieved,  but  by 

aa  infi)niier,  it  spears  to  us  that  the  statement  of  the 

o&uce  could  not  be  sufficient,  unless  the  &cta  were  set 

out  and  alleged  to  be  done  <<  contri  formam  statutL" 

The  role  &>t  arresting  the  judgment  must  therefiire  be 

miMie  absolute. 

Buk  absolute. 

(«)  P.  104. ,  bf  Ui«  mtpsA  of  4Ma0  t.  Afti|» 


^HEN  this  case  came  before  the  Lord  Chancellor 
finr  judgment,  his  Lordship  agreed  with  the  opinion 
given  by  this  Court  (a)  as  to  the  freehold  proper^ ;  but 
with  reqpect  to  the  personalty,  held  that  the  linutation 
^*W  was  good. 

(fl)  2A4C.357. 
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£.  Flstchsr,  and  Others,  Assignees  of  ih 
Estate  and  Effects  of  R.  Simpson,  a  Bank 
nipt,    against  T.  Pooson  and  G.  Thomas 

.  Bail  of  H.  F.  Y.  Pooson  and  Isabella  hi 
Wife. 


DMdifitioo  ia  T\BCLARATI0N  in  scire  bcias,  after  redtiog  a  re 
thai «  A.  &,  odgnizance  entered  into  by  the  defendants,  as  bail 

UM^Jn^oai  in  an  action  brought  by  B.  Smp$on  against  Pogson  anc 
JSSSj?"*"  wife^  and  a  judgment  for  the  plaintiff  in  that  aesion 
whereupon  a     ^ikoiS^   is    stUl    unsatisfied,    proceeded    thus:    *«  and 


duly  awarded     whereas  the  said  IL  Simpton  afterwards  became  bank- 


commbuon  was 
duljawi 
against  him, 

aadis.  j*^        riipt,  withia  the  true  intent  and  meaning  of  the  se- 
X  7.  (the        vera!  statutes  made  and  then  in  fi»oe  conceming-bank< 

plafaitiAia  the  /•     i        t        ■ 

saia.)wm     mpts,    some  or  one  of  them,'  whereupon  a  certaui 

sM^Mesoftha  Commission  of  bankrupt  under  the  great  seal  of  the 

Sfo^^^the     United  Kingdom  of  Gnat  Britain  and  Irdandj^  was 

duly  awarded  and  issued  against  the, said  JZ.  Semp- 

sem,  and  J5.  FleU:ker^  R.  Serry^  and  J.  Tipladjfj  were 

duly  chosen  assignees  of  the  estate  and  effects  of  die 

said  R.  Simpson^  under  the  said  commission ;  and  now 

on  bdialf  of  the  said  E.  Fletcher^  R.Berry^  and  Jm  Tip- 

ladjff  as  assignees  as  aforesaid^  in  our  said  court  b^re 

WM  ffoodT  ***  ns,  we  have  been  informed,  Sec**    The  issuing  of  two 

^l^^T^^dmiur^  writs  of  sdre  fiicias  and  the  returns  were  then  set  out, 

red  to  it,)  with-  ^^^  the  declaration  concluded ;  **  and  thereupon  the  said 
oat  an  ezpreis  ^^ 

alrerment  that 

an  assignnient  of  the  bankrupt's  eflRects  was  made ;  for  |bat  the  ezpresason  ^'  asstgneei  sa 
aforesaid**  might  mean  <<  persons  to  whom  an  aasignment  has  been  made ;"  and  the  5  C^2. 
e.  80.  s.  2S.  haTing  dhecied  the  ehoice  of  assignees  to  be  followed  up  by  an  assignment  of 
the  elfeets  to  die  |ierionrchosen»  the  Court  might  presume  that  such  an  assignmeiii/  vu 
made. 
SemUe,  that  the  oifwtion  would  have  been  fiUal  if  made  the  ground  of  special  dcmuncr. 

E.  Fletcher^ 


8aidit.& 
under 
mission,  and 
now  on  behalf 
of  the  said 

and  J.  7.9  as 

AM^eSf  Of 

t^i>it€9o&it  we 
hare  beoi  in* 
fotmedt  &€• : 
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B.  FUUier^  B.  Berrtfy  and  J.  Tiplady^  assignees  as       1824. 
afaessid,  pray  that  execution  may  be  adjodged  to  them     fT"^  ' 
Bfpmsi  the  said  T.  Pogson  and  G.  I^amas^  of  the      ^E!^ 
damages  afaresaid,  according  to  the  form  and  e£kct  of  the 
reoognizaoce.''   Plea,  that  there  was  no  ca.  sa.  duly 
led  out  against  the  said  H^  F.  Y.  Pogson  and  wifo 
upon  the  said  judgment  and  duly  returned.     Repli-. 
cation,  setting  out  a  ca.  sa«  and  return.    Demurrer  and 
jobider. 

Akakam^  in  support  of  the  demurrer.  The  dectar- 
ation  m  this  case  is  bad,  inasmuch  as  it  does  not  state 
that  an  assignment  of  the  estete  and  efifects  of  the  bank- 
rapt  was  made  to  the  plaintiffi.  It  merely  averft,  that 
ibe  pUntiffi  were  diosen  assignees ;  that  alone  does 
not  giTe  them  a  title  to  sue,  an  assignment  to  them  by 
the  conmussioners  should  also  have  been  set  out 

Cmoood^  contdi,  referred  to  the  form  in  Tldfs 
Ajpp.  548^  and  contended,  that  as  the  5  6. 2.  e.  SO.  s*  26. 
reqoires  diat  the  choice  of  assignees  shall  be  followed 
by  an  asa^ment  to  them,  it  must  be  presumed  that 
sQch  assignment  was  duly  made. 

Bayiot  J.  The  form  adopted  iti  this  case  fdhms  dilit 
givoi  by  Mr.  Tlicld^  with  this  exertion,  that  here  the  Word 
ttis  intpodnoed  before  asdgnees  as  aforesaid:  buttbia 
nukes  no  diflference.  The  introduction  of  this  form  into 
the  collecdon  that  I  have  mentidned  does  not,  indeed, 
make  it  an  audiori^,  but  in. general  the  fpilns  there  given 
we  extremely  accurate,  and  we  itiay  >take  it  for  granted 
that  this  form  has  been  in  common  use.  That  being  so^ 
and  the  5  G.2.  e.80.  5.26.  directing  that  the  oommis- 
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skmen  Oda  asttign  the  estate  of  the  bahkrcipt  t6  the 
p^mns  chosen  assignees,  I  think  we  are  at  KbertjTy  cm 
the  whole  rec»rd,  to  presume  that  such  assignment  was 
made.  It  is  averred  that  Fktcker,  Jferry,  and  T^fkufy 
were  dipsen  assignees  of  the  estsite  and  efiects  of  tiie 
bankrupt,  and  they  are  afterwards  described  as  **  mar- 
signees  as  aforesaid."  That  expression  may  apply  not 
only  to  persons  chosen  assignees,  but  to  persons  heing 
assignees  of  the  estate  and  effects ;  that  is,  to  persons  to 
whom  an  assignment  has  been  made.  It  is  unnecessary 
to  decide  whether  this  would  have  sufficed  bad  die  de- 
fendants demurred,  but  I  think,  that  having  pleaded 
over,  they  are  not  in  a  situation  to  avail  diemselves  of 
the  objection,  as  the  words  are  capaUe  of  receiving  a 
constructibn  which  will  support  th^  proceeding. 


HoLROTD  J.  Unless  we  could  say  upon  thb  record 
that  the  scire  fecias  was  sued  out  after  an  assignment  made 
to  the  persons  chosen  assignees  of  the  bankrupt's  estate,  it 
would  be  insufficient ;  but  there  is  a  well-known  rule  of 
law  that  where,  in  pleading,  matter  is  stated  ciqpable  of 
receiving  two  constructions,  and  it  is  not  demurred  to, 
that  construction  may  be  given  which  supports,  instead 
of  defeating,  the  proceeding.  Now,  this  record  states 
the  commission,  and  the  choice  of  certain  persons, 
assignees  of  the  estate  and  ^fects  of  the  bankrupt,  and 
then  goes  on,  **  now  on  behalf  of  J.  jF.,  8tc.  as  assignees 
as  aforesaid,**  If  that  can  be  read  assignees  of  the  estate 
and  effects,  it  wfll  suffice  even  without  the  aO^tion  of 
the  choice  of  assignees ;  but  if  it  only  means  chc>aai 
assign^s,  it  is  insufficient.  The  expression  being  equi- 
vocal, we  may,  I  think,  for  the  reason  before  given, 

.   put 
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put  Alt  oonstniction  upon  it  which  supports  die  scire        ISM. 


LiTTtBDAi«B  J.    It  appears  to  me  that  this  declar* 

ition  ooold  not  have  been  supported,  had  it  been  spe- 

cUly  demumd  to^  ibr  it  does  not  clearly  shew  any 

tidng  more  than  an  incipient  title  in  the  plaintifi,  te 

be  perfected  by  an  assignment     If  it  were  apparent 

diat  they  had  not  a  complete  title,  pleading  over  would 

DOtcure  the  defect;  but  the  matter  being  left  in  doubt 

I  diink  that  it  does,  for  we  may  take  the  words  as  de- 

xribmg  the  plaindfi  as  assignees  of  the  estate  of  the 

Innknipt,  and  we  may  presume  that  an  assignment 

VII  made  to  them  in  conformity  to  the  directions  of  the 

5  G.2.  c.  SO.  t*  26.    For  these  reasons,  I  think  that  the 

demarrer  must  be  overruled. 

Judgment  for  the  plaintiiF.  {a) 

(a)  Sfe  WhUer  ani  Olhen  w*  JCrelehman,  9  T.  H.  45* 
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1824. 


Morris  and  Another  against  Robinson. 


A  SSUMPSIT  for  money  had  and  received.     l*lea; 

die  general  issjie.    At  the  trial  before  MboU  C.  J. 

at  the  adjourned  London  sittings  after  last  Trinity  term. 

I^f  ^^SJie  a  verdict  was  found  for  the  plaintiffi  for  7,000/.,  subjec 

mbandoned  the 
ship  and  cargo, 
which  were 
afterwards  sold 


The  master  of 
a  ship,  which 
was  injured  bj 
the  perils  of 
the  sea,  put 


to  the  opinion  of  the  Court  upon  the  following  case. 
The  plaintiffs  and  the  defendant  were  merchants  re- 
On  or  about  the  third  day  of  De- 


under  an  order    sidiniT  in  London. 

of  the  Vice-  ■  ^  ,  ^         c  •,  . 

cember  1 820,  tlie  house  of  Macintyre  and  Co^  of  Calcutta^ 


Admiraltj 

Court  there, 

apd  the  pro> 

ceeds  paid  into 

that  court. 

The  cargo  was 

not  damaged 

or  perishable, 

nor  was  there 

any  pressing 

necessity  for 

the  sale  of  it. 

The  owners  of 

the  cargo 

brought  an 

action  on  the 

case  against 

the  owners  of 

the  ship  for 

wrongfully 

selling  the 

cai^  instead 

of  carrying  it 

to  London^ 

according  to 

their  contract,  witli  a  count  in  trover,  and  recovered  a  general  verdict  for  the  value  of  the 

ship  and  flreight,  which  vras  one-fifth  of  the  value  of  &e  cargo,     llicy  also  sent  out  a 

power  of  attorney  to  an  agent  at  the  MaurUiu*  to  procure  from  the  Vice- Admiralty  Court 

there  the  proceeds  of  the  ude  which  had  been  paid  in.     The  agent  demanded  than,  but 

they  had  been  previouslv  remitted  to  the  High  Court  of  Admhralty  in  this  country.     lo 

an  action  for  money  bad  and  received  by  the  owners  against  the  purchaser  of  the  goods : 

Held,  first,  that  the  captain  had  not  any  authority  to  sell  the  cargo,  although  acting  boni 

fide  and  under  the  order  of  the  Vice- Admiralty  Court ;  secondly,  tliat  the  recovery  against 

the  owners  of  the  ship  was  no  answer  to  the  present  action ;  thirdly,  that  the  proceeds 

of  the  asle  at  the  Mauritiut  not  having  been  paid  when  demanded,  the  plaintiffs  were  in 

the  same  situation  as  if  no  such  demand  had  been  made,  and  therafore  entitled  to  recover 

the  value  of  the  goods  from  the  defendant      • 

tmnalre 


merchants,  shipped  on  boaixi  the  ship  Lady  BankSi 
whereof  Isaac  Valance  was  the  master,  140  chests  ol 
indigo,  the  property,  and  an  account  and  risk  of  the 
plaintiffi,  under  three  several  bills  of  lading  signed  by 
the  captain,  of  which  the  following  are  the  particulars : 
One  bill  of  lading  for  72  chests,  ditto  45,  ditto  23,  total 
140.  By  which  bills  of  lading,  the  indigo  was  to  be 
delivered  in  the  port  of  LoHdfm  to  the  plaintiffi  or  their 
order.  The  Lady  Banks  sailed  from  Calcutta  the  21st 
of  December  1820,  with  the  140  chests  of  indigo  on 
board,  and  a  cargo  of  various  other  merchandise  bound 
for  the  port  of  London^  and  afterwards  put  into  Trin- 
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cowale;  fiir  repairs.     Stke  sailed  fix>in  Trincomalee  on  the       .1834. 
ITth  cf  Esbruofy  1821,  for  London^  and  met  with  tem-       , 
pestoous  weather,  which  occasioned  her  to  become  very       agoiau 
leaky ;  daring  the  bad  weather  about  600  bags  of  sugar 
were  necessarily  thrown  overboardy  and  with  much  dif- 
ficulty th&  iship  was  conducted  to  the  island  of  the 
Mnaiikis,  where  she  arrived  on  the  24th  of  March  1821, 
and  asnstance  being  procured,  she  was  run  upon  a  sand 
hank^  with  a  view  to  the  preservation  of  the  ship  and 
cargo,  and  it  was  necessary  that  the  ship  should  be 
wholly  ukildden,  and  that  she  should  be  hove  down  in 
XMrder  to  examine  and  repair  the  damages  which  had  been 
^artainied.    The  captain  employed  a  proctor,*  and  on  the 
24di  of  Jliiarck  jpetitioned  the  Vice  Admiralty  Court  of 
duut  isbmd,  and  under  an  oider  made  by  that  court,  the 
cargp  was  landed  and  deposited  in  warehouses.     An 
aoQcbmtal  fire  having  happened  at  the  w^arehouse  where 
part  of  the  caigo  had  been  deposited,  great  part  thereof 
wto  burnt  or  materiaUy  damaged,  and  it  was  sold  by 
aucdoD,  and  twenty-one  chests  of  indi^  were  (by  the 
prooeefingd  of  the  Admiralty  Court  afterwards  referred 
to)  i^eported  to  be  damaged,  and  were  also  sold  by  public 
'aocticto,  but  these  formed  no  part  of  the  demand  in  thfe 
praent  iUrtion.    After  the  sale  there  only  reibained  of 
the  whole  cargo^  119  chests  of  the  Ind^  comprised  in 
tbe  bills  of  lading  before  mentioned,  and  two  sample  * 

chests  of  indigo^  thirty  casks  of  tallow,  some  buffidoes' 
horns,  and  a  few  packages  of  small  value.  In  pursuance 
ofsD  order  of  the  said  Vice  Admiralty  Court  the. ship 
was  surveyed,  and  an  estimate  was  made  by  competent 
persons  upon  oath,  that  the  necessary  repairs  and 
other  ioctdental  expences  to  enable  the  ship  to  perform 
ber  voyage  to  England  would  amount  to  the  sum  of 
OS  M,66f 
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Romnoit* 


^5y669  dollars;  and  the  auinreyors  reported,  diat  if  tin 
ship  had  these  repairs  done  to  her,  she  would  then  be  i 
good  sound  ship.    Two  merchants,  however,  reaidiai 
at  Pofi  Louisj  declared  upon  their  oath  in  the  proooed- 
tngs  in  the  Vice  Admiralty  Court  their  belief   tkm 
the  amount  of  the  repairs  would  (ar  exceed  tlie  vAamxA 
the  bhip  when  repaired.    The  captain  had  no  fimdi, 
and  oould  not  procure  any  to  pay  for  die  npatrs  exoapl 
by  the  sale  of  part  of  her  cargo,  but  there  was  an'  op- 
portunity to  tranship  the  indigo  from  the  MmmitiuB  fcr 
Mnglofid  soon  after  the  arrival  of  the  vessel  thev^  jnd 
such  opportunity  afterwards  again  oceurred.     Under 
these  circumstances  the  captain,  bonk  fide  bdieviAg  tlMit 
the  repairs  would  cost  at  least  as  much  as  die  eatnanie 
before  mentioned,  thought  it  best  for  the  uitereat  of  all 
concerned  to  abandon  her  and  the  residue  of  die  cargo; 
and  he  accordingly  entered  protests  to  diat  dfeet  on 
the  9th  of  May  IS^l.     On   the  Ifith  of  JUby,  the 
judge  of  the  Vice  Admiralty  Court  made  an  Older  fbr 
die  sale  of  the  hull   of  the  ship;  and  she  was  nc- 
cordingly  sold  by  aucdon,  on  the  1 4th  of  JUtfy  IMI, 
for  1946  dollars,  and  her  stores,  &c.  for  780S  doU«ns. 
The  ship  was  afterwards  repaired  at  P&rt  LottU^  and 
sailed  from  the  Mauritius  on  a  voyage  to  (^kma  on  ae- 
count  of  the  purchaser.     After  three  surveys,  ordered  by 
die  Vice  Admiralty  Court,  upon  the  119  chests  of  indigo 
which  t^emained;    and  the    repotts  of  die  surveyors 
theneupon  diat  they  were  sound,  the  said  judge^  on  die 
Iddi  of  Moy  1821,  made  the  following  order:  **  Let 
die  widibi  goods,  abandoned  undter  the  protest  of  the 
captain  of  the  La^  Banh^  be  forthwidi  sold  by  public 
auction,  and  the  proceeds  immediately  lodged  in  d»e 
i^stry  of  diis  court''    The  1 19  chests  of  indigo  wef^ 

16  in 
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iApmsoBUCQ  of  the  iaid  otd^f  sold  by  public  auctioo  hy      .\99i* 
the.dqpaty  ouurshal  of  that  court,  after  haViog  beea  ad- 
vertised in  the  Getzette,  and  otherwise  notified  to  the  in- 
Untants  of  the  island  in  the  most  public  manner ;  and 
in  soch  advertisements  and  notifications,  it  was  stated 
Cbst  the  indigo  had  been  part  of  the  caigo  of  the  ship 
Z^  Banks ;  and  that  the  sam^  would  be  sold  by  the 
order  and  under  the  authority  of  the  Vice  Admiralty 
Court,  hy  the  depu^  marshal  of  that  court    The  agent 
of  the  defendant  then  being  at  the  Mauritius^  who  was 
no  psrQr  to  the  proceedings  in  the  Vice  Admiralty  Court, 
altended  in  consequence  of  the  public  notification  of  the 
sale^  and  became  the  purchaser  of  20  chests  of  the  indigo, 
nd  psid  the  price  for  the  same  into  the  Court,  and 
die  iadigo  was  delivered  to  him.     The  defendant's  agent, 
a  km  days  after  this  sale,  purchased  from  Messrs.  Waize 
and  Baudeif  merchants  at  Port  LouiSf  32  chests  of  the 
said  iodigKS  which  they  had  previously  purdiased  at  .the 
aoctian,  and  agreed  to  give   an   advance  of  5^  per 
cent  upon    the   price   which  BUme  and  Baude$  had 
paid  for  the  same  at  the  public  sale.    The  defendants 
Mgeai  paid  Blaize  and  Baudet  that  sum,  and.  received 
finm  tl)em  the   said   82  chests  of  indigo.     The  da- 
maged part  of  the  cargo,  which  was  first  sold,  asube- 
foie  mentioned,  produced  11,879  ddlars,  and  the  lid 
chests    of  indigo,  produced  52,821   doUars,  and   die 
aodunt  thereof,  and  of  the  proceeds  of  the  shi[i  and 
Hues,  as  before  mentioned,  reduced,  by  means  of  the 
incidental  escpences,  to  58,846  dollars,  or  8109^  6s.  1  l(L 
flteditt^  have  been  remitted  by  the  regbter  of  the  Vice^ 
Adtqitalty  Goort  to  the  High  Court  of  Admiralty  in 
Rigfandj  and  now  remain  in  the  last  mentioned  court. 
\  The  52  chests  of  indigo^  purchased  by  the  d^sndant's 
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agent,  fermed  part  of  the  indigo  mentioned  in  the  thi^e 
bills  of  lading,  and  in  the  following  propcnrdons,  yis. 

15  cherts,  part  of  the  7S  cfaertt  in  the  fint  1>U1  of  lading  mentioned. 
19         -  .  45  -  aecond  ditto. 

18  -  -        S3  -  third  ditto. 

On  the  12th  of  June  1821,  20  of  the  said  52  cbests 
ofindigo  were  shipped  on  board  the  Woodbridge^  and  on 
1 2th  of  JiA^  the  remaining  S2  chests  were  shipped  per 
the  Ada  for  the  port  of  London.    Both  ships  arrived  at 
that  port  in  the  month  of  Odcber  1821 ;  and  the  52 
chests  have  been  delivered  to  the  defendant    Soon  after 
the  indigo  arrived  in  the  port  of  Z^fufon,  the  plainti£& 
gave  notice  to  the  defendant,  that  they  were  the  original 
proprietors  of  the  said  52  chests  of  indigo,  and  claimed 
the  delivery  thereof  to  them,  bat  the  defendant  refbaed 
to  deliver  the  indigo  to  the  plainti£Gs,  and  afterwards 
sold  and  disposed  of  the  same,  and  received  the  proceeds 
•  thereof.    In  respect  of  the  72  chests  of  indigo^  contained 
in  the  bill  of  lading  first  mentioned,  the  plaintiffi  have 
commenced  an  action  against  the  owners  of  the  LaA^ 
BankSf  for  not  carrying  the  same  indigo  to  London,  but 
selling:  the  same  unlawfully,  as  it  was  alleged,  at  the 
MauritiuSf. and  the  plaintiffs  have  obtained  a  verdict 
against  the  said  owners  in  that  action,  under  which,  they 
will  be  entitled  to  recover  from  the  owners  to  the  ex- 
tent of  the  value  of  the  sl\ip  and  her  freight;  but  it  is 
admitted,  that  the  sum  which  they  will  receive  there- 
from will  not  exceed  1500/.,  and  the  72  chests  men- 
tioned in  theBrst  bill  of  lading,  were  of  the  value  of 
7000L  and  upwards.    In  respect  of  the  45  chests  of 
indigo  in  the  second  bill  of  ladii^  mentioned,  the  plain- 
tiffi,  after  they  had  received  information  of  the  sale  of 
the  indigo,  under  the  circmnstances  aforesaid,  executed 
18  and 
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and  ceat  oat  a  power  of  attoniey  to  Messrs.  Swndets       IBM. 
and  WtAtf  of  the  MauriHus,  empowering  them  «o  claiih 
and  leoeiTe  out  of  the  said  Vice-Admiralty  Court  the       agamte 
sum  which  was  produced  by  the  sale  of  the  said  45 
chests,  and  they  did  accordingly  aj^ly  to  the  registnir 
of  the  said  Vice- Admiralty  Court,  and  claimed  to  re- 
ceive Such   proceeds,   but  the  same  had  then  been 
reoutted  to  England.    In  respect  of  the  2S.  chests  of 
indigo  in  the  third  bill  of  lading  mentioiied,  the  plain- 
tifls  bsTe  not  taken  any  measures,  nor  pursued  any 
rettiedy,  except  the  proceeding  in  the  preietit  action. 
•  Hie  52  diests,  so  purchased  by  the  defendant's  agent, 
-were  sound  and  in  good'  order,  and  fif^  from  damage^ 
when  the  same  were  purchased  by  them  at  ^MaurMus 
*as^afiivetaid,  and  when  they  came  into  the  possession  of 
the  defendant  in  Zkwufon. 

F,  Pottoek  for  the  plaintiflb.  There  are  here  two 
qoestions;  the 'first,  whether  the  phuntiffii  ever  had  a 
ri^t  to  bring  this  action;  the  second,  whether  ibey 
have  lost  that  ri[^t  by  any  of  the  steps  which  they  have 
taken  in  the  transacticm.  Freeman  v.  E.  L  Company  (a) 
is  decisive  as  to  the  first  question :  it  was' there  decided 
that  the  captain  of  a  ship  has  no  author!^  to  sell  the 
cargo,  except  in  cases  of  absolute  necessity.'  Here  no 
necessity  is  apparent  on  the  case,  but  the  reverse.  The 
goods  were  not  damaged  or  perishable,  they  were  not 
sold  to  r^air  the  ship,  or  pay  other  expences.  The 
only  diffiarence  between  the  cases  is,  that  here  the  Vice- 
Admiialty  Court  ordered  the  sale;  but  it  had  no  autho- 
>%  to  do  so.    Then  the  drcnmstance  of  there  bdng 

(a)  5j9.^^617. 

two 
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two  purohaseyy  me  at  the  auodoD  aod  Ae  ^tber  « 
thoie  who  bought  there,  makes  no  diSereqce^  finr  th 
second  was  made  with  fiill  notice  that  the  iKen^QT  par 
cbaMd  at  thf  auctioiu  Bat  it  will  be  oiged  that  th^ 
plaintift  have  lost  their  ri^t  of  action  as  (p  Uimb  firs 
parcel,  by  bringing  an  aqtion  against  the  own^ers  of  tb« 
Tessel.  To  that  argument  there  are  two  answers 
first,  no  jndgment  has  been  obtained  in  thai  actiotfb  ^ 
plaintift  may  abandon  it,  the  defendant  could  not  eves 
have  pleaded  it  in  abatement  had  the  two  actions  beer 
fxmcurrent.  Again,  the  remedy  agunst  the  pwner  i^ 
limited  to  the  value  of  the  ship  and  finetgbt,  which  ii 
diis  instance  amounted  to  150(M>,  and  the  claim  ex- 
ceeds 7000Lf  as  found  by  the  case.  If,  there&re,  the 
plaintifi  get  the  1500L,  they  may  apply  it  to  that  pan 
of  the  ind^  in  the  first  bill  pf  lading  which  did  not 
get  into  the  defendant's  hands.  As  to  the  parcel  bought 
out  of  those  in  the  second  bill  of  lading  the  pbuntifii 
cannot  be  prejudiced  by  sending  out  a  power  of  atlomej 
to  repeive  the  proceeds,  for  the  agent  never  did  receive 
Ihems  the  plaintifis  are,  therefore,  in  the  same  sttuation 
as  if  that  power  had  not  been  sent  out. 


Campbell^  oontri.  By  the  sale  which  took  place 
under  the  order  of  the  Vice-Admiralty  Q)urt,  the  pro- 
perty in  the  indigo  passed  to  the  defimdant  It  must 
be  admired,  that  the  purchase  made  after  the  public  aale 
stands  on  the  same  ibPting  as  the  other,  but  all  parties 
having  acted  bond  fide  the  pnqierty  was  transferred, 
althpugb  the  oas^  was  not  one  of  strict  necessily.  The 
captain  may  be  liaUe  to  the  shipper,  but  still  if  he  acts 
bond  fide  according  to  the  best  of  his  judgment,  the 
foreign  purchaser  is  safe.    The  case  %X  Freeman  v.  £.  /. 

Company 
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Camjuof  is  cerlnify,  to  aoue  extMt»  an  avdioriiy  ot       MSi. 

the  odier  aide,  but  there  the  doerae  of  the  Viee«AdmU 

nitf  Court  was  wantu^.    iBa^  J.    We  cennot  take 

of  that  deeree»]    Such  an  opiafam  was  thrown 

aBddr.Dariy{u\  hut  that  one  wm  decided  ob 

Ae  gvoand  that  the  register  act  had  not  been  coiaplied 

1^.  It  flHist  be  prteunod  that  duit  court  acted  witbni 

^leaeopeof  its  aodionty  in  makkig  the  decKee^    Sot 

if  tiiat  general  qnestion  be  detenoined  in  ia^ponr  of  the 

piaimifl^  still,  as  to  the  se^wty-twoohests,  and  theftstyw 

€fe^  the  owners  mast  be  oonsiderad  as  having  sadfied 

A^  cafe.    "Die  fiitm  of  the  action  brought  ogeinsl'lhe 

shipowner  fiir  the  seventy-two  is  material.    It  was  in 

tort  ibr  not  carrying  them  according  to  contract.    The 

^seoQOdMnit  allaged  Aat  he  bnd  sdd  them :  the  diird 

Wis  in  ttwrer.    The  action  was  broi^t  fixr  the  whok 

sevttitf4iiPD  diwo,  and,  therefors,  Ibr  those  wUoh  the 

diAadiiit  bought  outof  that  parcel,  as  well  as  fcr  tfaersst 

Thte  phuBJdft  inctfrcrsd  a  general  verdict,  as  appeata  fay 

^h6  Import  of  the  ease  ander  the  names  of  Gsanoa  ami 

€9h0n  r.  Mutbrnn  {i) ,  bot  the  jn^pnent  would  be  liest 

aqipcaisd  on  Aa  ooutt  in  trover,  the  obligiaaon  to  tians- 

Aip  being  ^ery  doubcfiiL    It  is  said  that  jodgmeBtihas 

not  been  enterodopy  ifro^dmtisthefiMdtofthephiflh 

tffli  sod  tonnot  pvejndice  this  defendant.    Now  amoo* 

very  in  trover  vests  the  property  in  the  deiindsnti 

oAerwise^  if  he  9M  the  goods  after  ithe  reoovery  in 

Ifatt  action,  the  new  pnrditoer  would  also  ba  liable  to 

sadi  an  action,  and  the  eama  would  a|^y  to  eachper- 

«)akito%liOBO  handa  thegoiada  mi^pasik    Itjuakes 

iicfHiiftMM  dint  the  rosponsttiai^  «f  the  ah^^^ 

I  if)  Joj^ti44.  46)  ifmi^ass. 

I  limited 

I 

I 

I 
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1834.  limited  by  the  53  G.S.  c.  159. ;  besides,  that  does  n 
Apply  to  actions  of  trover.  The  plaindfi  in  that  actic 
sought  to  recover  the  difference  between  the  prooeei 
of  the  sale  at  the  Mauritius  and  the  sum  whic^  tl 
indigo  would  have  produced  here ;  by  so  doing  the 
ratified  the  sale.  So  also  the  demand  of  the  prcx»ec 
of  the  fort^-five  chests  amounted  to  a  ratification  of  tt 
aale :  a  personal  demand  by  the  plaintiff  of  the  defoic 
ant  would  certainly  have  had  that  effect,  and  the  dc 
mand  by  the  plaintiffi'  agent  of  the  registrar  of  th 
Vice- Admiralty  Court,  who  may  be  considered  as  th 
defendant's  agent  in  this  transaction,  has  the  sami 
effect 

Baylet  J.  There  is  no  doubt  but  the  master  of  ^ 
ship  may  hypothecate  the  cargo  for  the  purposes  of  thi 
voyage,  but  beyond  that  he  has  no  right  to  act  as  agent 
fi>r  the  owner  of  the  goods,  unless  in  cases  of  absolute 
-necessity.  The  decree  of  the  Vice- Admiralty  Court  con- 
stitutes the  only  difference  between  this  case  and  Free' 
mum  V.  E.  L  Compamf.  But  without  meaning. to  qpesk 
at  all  disrespectfully  of  that  court,  I  cannot  say  that  I 
think  it  had  any  jurisdiction.  The  decree  can '  only  be 
looked  upon  as  the  fair  opinion  of  a  person  residing  on 
the  spot,  for  as  it  is  not  found  as  a  &ct  that  the  court 
there  had  jurisdiction,  we  cannot  make  it  the  foundation 
of  our  judgment  There  was  not  any  necessity  for  the 
sale  of  the  cargo ;  it  was  not  damaged  or  perishable. 
It  being  my  opinion  then,  upon  the  general  question, 
that  the  purchaser  obtained  no  property  by  the  act  of 
.the  person  who  professed  to  seU,  two  questions  arise  as 
to  the  seventy-two  chests,  to  which  the  former  recovery 
applies,  and  the  forty-five  chests,  for  the  proceeds  of 

which 
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wldch  the  power  of  attorney  was  sent  out.    The  whole        I9li^* 
nrgameai  on  these  two  points  proceeds  on  the  ground '      m1[^ 
that  the  defendant  had  no  property  in  the^  goods  but       <v<i^ui 
what  he  acquired  by  the  confirmation  of  the  plaintifl&. 
To  take  the  second  parcel  first ;  when  the  owners  hecurd 
dut  a  wrongful  sale  had  been  effected  at  the  MtmritkiSf  - 
and  that  the  proceeds  were  lodged  in  the  Vice- Admiralty . 
Court,  surely  they  might  endeavour  to  obtain  those  pro^ 
eeedswithout  ratifying  the*  sale;  but  the  agent  did  not 
soooeed  in  obtaining  them ;  the  plaintii&,  therefi>re,  are 
left  in  the  same  situation  as  if  no  application  had*  been 
made  to  that  court.    Then  as  to  the  seventy-two  chests, 
the 6cts  stand  thus:  the  plaintiflb  brought  an  action 
against  the  owners  for  the  breach  of  their  duty  as  car- 
Tiers,  with  a  count  in  trover.     The  jury  might,  on  that 
county  have  given  die  iiill  value '  of  the  goods  in  da- 
mages, but  thar  power  on  the  special  counts  was  re- 
stricted to  a  certain  amount,  and  the  verdict  was  re- 
stricted to  that  amount    No  judgment  has  been  entered 
up,  and  therefore  there  has  been  no  actual  satisfaction. 
It  is  argued  that  the  plaintiffi  had  merely  an  election  to 
^e  the  owners  for  the  misconduct  of  the  captain  or  the 
defendant  for  the  value  of  the  goods.    But  mdepend- 
endy  of  the  53  G.  3.  c.  159.,  the  jury  were  not  bound  to 
make  the  full  value  of  the  goods  the  measure  of  the 
damages  in  the  former  action.     They  might  reasonably 
give  smaQ  damages,  on  the  ground  that  an  action  would 
He  gainst  the  purchasers.    If  concurrent  actions  had 
been  l»ought,  that  against  the  owners  could  not  have 
harred  the  other;  why  then  should  it  have  that  eflfect 
because' th^  have  been  brought  at  di£^rent  times  ?    If 
indeed  the  pUintiffi  were  to  recover  the  fiill  value  of  the 
goods  in  each  action,  a  court  of  equity  would  ihterfore 

to 
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to  ft^mtt  them  from  having  a  double  aatiafiMCtjkiq, 
tbeie  is  iiothiiig  in  the  fonaer  aodon  which 
ooort  of  kw,  prevent  the  recovery  in  this. 


oa^f  m  4 


HoLBOTD  J.  I  am  of  opinion  that  all  the^ 
that  have  been  Yaised  must  be  decided  m  favor  of  du 
pl^jnd^,  Brf0mm  V.  Bad  India  Company^  wad  Beid  ^ 
D&djff  shew  that  the  captain  ban  not  any  authority  ti 
sell  the  cargo,  unless  in  cases  of  absolute  neeessHy,  ewm 
although  the  sale  be  sanctioned  by  a  Vic^Admiral^ 
Court  With  respect  to  the  acticm  against  theownen, 
the  veidict  reoovered  in  that  is  not  in  bw  seffident  u 
bar  or  diminish  the  plaintiffs*  daim  in  this  pioceediBg; 
The  very  ground  of  that  action  was,  that  the  pale  was 
wrongful;  it  cannot  therefore  be  a  val^catiQp.  8iM 
where  in  trover  the  fiill  value  of  the  ariiele  baa  been  ve- 
ceweredf  it  has  been  hddt  that  the  property  is  changed 
hy  judffnent  and  satisfiK^tioa  of  the  damage  Unless 
the  Ml  amount  is  resoverodf  it  would  not  bar  even 
other  actions  in  troiver.  Here  it  is  phut  diet  the  6vdl 
value  had  not  been  recovered  on  the  oomtin  tiover; 
the  wdue  of  the  goods  mentioned  in  that  action  wa« 
fOOOl-y  tlie  vtfdict  ISOQl^  to  which  sum  the  verdiot  oai 
the  eAhar  jcounla  was  neoessai9y  linnted«  The  preba- 
biMily  of  a  reeovery  in  an  action  against  this  ddfrndbwt 
mig^  keep  down  the  damages  given  on  the  ewnt  in 
tVQv«r.  In  an  action  againat  a  sheriff  for  an  escape^ 
saMJU  dfunagfs  are  oftei^  given,  on  the  ground  that  the 
debt  is  not  ^mtinguished ;  and  the  whole  amount  mmy 
aftefwarda  be: recovered,  notwitbstandii^  the  recovery 
againat  the  aharilE  The  fpmer  action  brought  by  these 
plaintifi  against  the  ship-owners  is  not,  then,  any  legal 
gronnd  for  diminiahing  the  sum  to  be  recovered  in  this. 

The 
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* 

nodung  was  done  upon  it;  a  demand,  indeed,  was  made^ 
but  the  money- was  not  given  up. 

LzTixsDALE  J.    I  am  of  tbe  same  opinion.    It  is 

adwiiirgd  that  the  sale  was  not  under  the  pcessnre  of  ne- 

csabity.    As  to  Ae  decree  of  the  Vioe-AdmindQr  Court^ 

if  it  had  aadiori^  to  make  it,  that  should  ha^  been 

itstad  in  the  caae^    It  has  no  such  power  by  the  law  of 

QstidiiBy  and  no  such  authority  is  exerdbed  by  die  Comt 

of  Adoiiirahy  here*  8i^^x>se  an  action  had  been  brought 

j^j^BstaBoffioer  irf* that  eonrt,  and  hefdeadeda  justifi^ 

dtioii^  his  authorily  must  have  beeaa  set  out*    Thm,  ai» 

ioAe  lecov^y  in  the  former  action ;  in  the  first  place 

didt  bte  been  no  judgmau  in  that  eaae ;  and  if  one 

par^atteiiipta  to  avttl  himself  irf*  the  tiehnkal  eftct  of 

teh  a  PKOf^f  the  other  may  set  19  a  technical  answer^ 

ra.-tlfat  jndgttierit  has  not  been  entered  up.    But  an 

adkm  ef  tnrp%r  is  eieat*fy^iio  bar^iinleto  the  fidl  trite 

haibetn  recovered;  heae  the  veidict  amottdted  t6 Utdo 

more  ibiBQB^fifth  of  the  value.  T1ie>isticeoftheiCMe 

thea  ii^  that  die  plaintifi  should  be  allowed  to  rete^av 

theieaUiie.    The  pdiwer  df  attorney  raerdy  aaaoumed 

t^tlfc;  tbe  pliintiffi  vftre  wiUiag  to  waive  die  tort,  and 

td»  Ae  tamoqr  bdg^  in  the  Vice-AdmvalQr  Cosnt; 

bit  dhiy  ooidd  not  pmcuse  it    Sutdy  that  oaight  not  to 

bartfaor  claim  on  those  who  had  the  goods.    For  these 

iwoBs  I  think  that  die  pUntffi  were  entitled  to  i^ 

m«r ftriall  die  hu%o  f>uidiaaad  by  the  dafradant 

Fbatea  to  thepiaiotift. 
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Twopenny  and  BoYg  against  Young. 


Where  p., 
bcbg  indebled 
to  Jl»f  pfo- 
cured  C  to 
join  with  him 
In  giTing  a 
joint  and  ieT»- 
nlpromiaiory 
note  for  the 
amount,  and 
afterwarde 
having  become 
Airther  in- 
debted, and 
being  preaed 
bf  A>  tot  fur- 
thericcurity, 
bydeed(racit. 
ing  the  debt, 
and  that  fbra 
partanotehad 
been  given  \n 
him  (S.)  and 
C,  and  that  ^ 
having  de- 
manded pay- 
ment of  the 
debt,  J.  had 
requested  him 
toaooepta 
fiuikerwt' 
cniitjr),  aa- 
iignedtD^. 
aUhishouee- 
hold  goods,  ftc. 

lecuri^,  with 
apioTtto,  that 
he  should  not 
be  deprived  of 
the  possession 
of  the  property 
assigned  until 
•after  three 
days' notice: 
Held,  that  this 
deed  did  not 
extmguish  or 
suspend  the 
remedy  on  the 
note,  but  that 
A*  mighty  not- 
withstanding 
the  deed,  sue 
Ct  at  any  time. 


A  SSUMPSIT  on  a  joint  and  several  promissory  note^ 
bearing  date  March  the  10th,  1817,  given  to  the 
plaintiffi  by  the  defendant  and  oneBummen^  for  290/.,  and 
intere3t,  payable  on  demand.  Plea,  non-assumpsit  Al 
the  trial  before  Graham  B.,  at  the  Kent  Summer  assizes, 
182S,  it  appeared,  that  Bummenj  a  publican,  at  the  time 
when  the  note  was  given,  was*  indebted  to  the  plaintifl&j 
distillers,  in  the  sum  of  290/.,  and  being  asked  for  se- 
curity, got  the  defendant  to  join  in  the  note  declared 
upon.  The  partnership  was  soon  after  dissolved.  Bcgi 
took  upon  himself  all  the  debts  and  credits  of  the  firm, 
and  carried  on  the  business  alone,  and  continued  to  deal 
with  Bummen  as  before^  until  the  end  of  1820,  during 
which  period  the  latter  paid  him  676/.  for  goods  fur- 
nished, and  interest  on  the  note.  A  balance  of  380/ 
for  the  note  and  goods  sold  was  then  due  to  BojfSj  whc 
asked  for  forther  securi^,  and  on  the  6th  of  Jdmtari 
1821  Bummen  gave  him  a  bill  of  sale,  by  which  (aftei 
reciting  that  S80/.  was  due  to  Bcys^  and  that  for  290/., 
parcel  of  that  sum,  Bummen  and  defeidant  had  given 
the  note  in  question,  and  that  Boys  having  called  foi 
pajrment,  Bummen  had  requested  him  to  accept  sncb 
further  secwity  as  thereinafter  mentioned :)  as  ajwrihei 
security  Bummen  assigned  to  Boys  all  his  household 
goods,  &a  By  a  stipulation  in  the  bill  of  sale,  Bummen 
was  to  be  allowed  to  continue  in  possession  during  his 
life,  subject  to  have  it  determined,  on  three  days*  notice, 
at  any  time  afterwards,  whilst  the  said  sum  of  S8O/.9  or 

«0f 
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any  part  remained  due.  iZianin^  continued  in  possession,       1824. 
and  dealt  with  B<nis  as  before,  until  March.  1828,  and     ^ 
between  that  time  and  the  6th  o(  January  1821,  he  paid       agama 
Bofs  SOOL  for  goods  furnished  by  him.     In  February 
1825f  a  commission  of  bankruptcy  issued  against  JSum* 
ueUf  on  an  act  of  bankruptcy  committed  in  October 
IE22;  and  on  the  4th  of  March  1828  payment  of  the 
note  in  question  was  demanded    of   the    defendant. 
Marryai  for  the  defendant,  contended,  first,  that  the 
note  was  merged  in  the  bill  of  sale,  that  being  a  security  ' 
of  an  higher  nature;  secondly,  that  the  agreement  to 
gi^  three  days*-  notice,  under  the  bill  of  sale,  was  giving 
time  to '  the   principal,  and  therefore  discharged  the 
surety.     The  learned  Judge  overruled  the  objections, 
bat  gave  the  defendant  leave  to  move  to  enter  a  nonsuit 
The    plaintiff  having  obtained  a  verdict,  Marryaty  in 
Michadmas  term,  obtained  a  rule,  according  to  the  leave 
reserved,  against  which 

Abraham  now  shewed  cause.  If  the  bill  of  sale  had 
been  ffwtsi  in  discharge  of  the  promissory  note,  un- 
doubtedly this  action  could  not  be  maintained.  But  it 
was  merely  a  Jurther  security ;  that  is  the  very  expres- 
sion used  in  the  instrument  itself,  and  being  given  as  a 
collateral  security,  it  does  not  take  away  the  remedy  on 
the  note;  Drake  v.  Mitchell. (a)  Neither  does  the 
oorenant  not  to  sue  Bummen  until  after  notice  operate 
tt  a  rdease  of  the  defendant,  or  as  a  restraint  upon  the 
ri|^t  of  action  before  e3asting  on  the  note.  Dean  v. 
N€ahidL{b) 

(a)  5  Eatt,  251.  (6)  8  T.  R.  168. 

Vol.111.  P  Marryat^ 
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TWOPEMNT 

against 

TOUNO. 


Marryaty  contra.  Taking  a  new  security  discharge 
the  principal  from  the  old  one,  and  created  a  ne^ 
liability,  not  to  be  enforced  until  after  three  days*  iU3 
tice :  that  also  discharged  the  surety.  The  case  c 
Drake  v.  Mitchell  is  no  authority  on  the  other  side,  fc 
there  the  original  security  was  a  specialty,  and  the  ne\ 
one  a  mere  simple  contract.  So,  also,  in  Davey  t 
Prendergrass  (a)  the  original  debt  being  on  bond,  it  wa 
held,  that  giving  time  by  parol  to  the  principal  did  do 
discharge  the  surety ;  but  it  may  be  collected  from  thi 
case,  that  the  judgment  of  the  court  would  have  beei 
diiFerent,  had  the  indulgence  been  giv«n  by  specialty 
In  equity  the  rule  is  carried  to  the  whole  exten 
contended  for  in  Davey  v.  Prendergrass ;  Bondtbee  v 
Stvbbs.  ifi) 


Bayley  J.  It  is  not  necessary  to  decide  in  thi^ 
case,  whether  a  creditor,  by  giving  time  to  his  principal 
debtor,  does  or  does  not  thereby  discharge  a  surety : 
because  I  think  that  the  instrument  in  question  did  not 
give  time  to  the  principal.  It  recites,  that  380/.  was 
due  to  Boysy  and  that  a  note  had  been  given  for  290/., 
parcel  of  that  sum,  by  the  defendant  and  Rummen.  It 
then  states  that  Boys  had  called  upon  Rummen  for  pay- 
ment, and  that  the  latter  requested  him  to  accept  a 
further  security,  and  then  contains  an  assignment  of 
certain  property  to  a  trustee  for  Boys.  The  deed  then 
being  intended  as  a  further .  security,  and  reciting  an 
existing  security,  given  by  the  defendant  as  a  surety, 
could  not  have  been  intended  to  operate  as  an  ex- 
tinguishment of  all  claims  upon  him.    In  general,  where 


(«)  SB  4:  A,  !87. 


W  18  r>«.  90- 

a  simple 


19 


IK  THE  Fifth  Yeah  of  GEORGE  IV.  211 

»  simple  contract  security  for  a  debt  is  given,  it  is  ex-        18^4. 

tinguished  by  a  specialty  security,  if  the  remedy  given      ^^^^^^ 

by  the  latter  is  co-extensive  with  that  which  the  creditor        cgainu 

Yoova. 

had  apon  the  (brmer.     We  are  not  called  upon  to  say 
whether  that  would  be  the  case  when  the  remedies  are 
Dot  co-extensive ;   for  where  there  is  that  in  the  instru- 
iD«Qt  which  shews  that  the  parties  intended  the  original 
security  to  remain  in  force,  the  new  one  has  not  the 
effect  of  extinguishing  it,  as  was  recently  decided  in  the 
case  of  Soify  v.  Forbes  and  EUermatu  {a)     There,  a  re- 
lease was  given  to  one  of  two  partners,  with  a  proviso 
chat  it  should  vlfit  operate  to  deprive  the  plaintiff  of  any 
remedy  which  he  otherwise  would  have  against  the  other 
paitner ;  and  that  he  might,  notwithstanding  the  release, 
sue  them  jointly.      A  joint  action  having  been  com- 
menced, the  party  released  pleaded  the  release,  to  which 
plaiotiiF  replied,  that  he  sued  him  only  in  order  to  re- 
cover against  the  other ;  and,  on  demurrer,  the  repli- 
cation was  held  good.    Here,  the  language  of  the  bill  of 
sale  shews  that  it  was  intended  merely  as  a  furdier    . 
securi^;  that  makes  the  effect  of  it  die  same  as  if  an 
express  proviso  had  been  inserted,  and  prevents  it  from 
operating  as  an  extinguishment  of  the  remedy  on  the 
note,  either  as  against  Rummen  or  the  defendant     This 
rule  must  therefore  be  discharged, 

HoLROYD  J.  I  am  of  opinion  that  the  ground  of 
the  action  which  has  been  brought  against  the  defend- 
aot  was  not  extinguished  by  the  deed  in  question.  It 
is  clear  from  the  recital,  that  it  was  intended  that  the 
note  should  continue  an  existing  security,  and  the  deed 

(a)  2  0.  ^B.  58. 

P  2  J« 
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is  not  strong  enough  to  operate  by  law  in  destructtbo  i 
that  intention.  The  plaintiffs  might  at  any  time,  itol 
withstanding  the  deed,  have  sued  on  the  note.  Tii 
deed  is  a  conveyance  of  personal  property,  with  a  con 
dition,  that  the  covenantee  may  put  an  end  to  the  €x>v€ 
nantor^s  possession  after  three  days'  notice ;  nor  couli 
he  have  acted  on  the  covenant  until  after  notice  hat 
been  given.  But  he  does  not  stipulate  not  to  8a< 
upon  the  note  until  after  the  expiration  of  the  threi 
days.  The  deed  gives  no  action  of  an  higher  naturi 
against  the  defendant  Young.  The  case  of  Dean  v 
NemhaU  is  in  point  and  stronger  than  Ihis*  Had  Boyi 
covenanted  not  to  sue  at  all,  either  on  the  note  or  deed. 
until  after  the  expiration  of  three  days,  it  would  have 
been  exactly  in  point  The  deed,  therefore^  cannot 
operate  in  discharge  of  the  defendant.  It  is  observable, 
also,  that  the  deed  was  a  security  to  Boys  alone,  not  to 
Taxfpenny  and  Boys ;  but,  under  the  circumstan<5es  of 
this  case,  I  do  not  rely  upon  that,  but  upon  the  intent 
appearing  on  the  face  of  the  deed. 


LiTTLEDALE  J.  Concurred. 


Rule  discharged. 
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Facet  against  HvvtDOM. 

/^ASE  for  not  carrying  away  tithes.    The  declaration  Where,  in  case 
stated  that  de&ndant,  in  the  year  I82S9  was  farmer  ing^awa^ui^e. 
of  the  tithes  of  com  growing  on  certain  closes  in  the  u£nai^d  ^ 
parish  of  JB^  in  the  county  of  Cornwall ,-  and  that  plain-  JuJJT'.^d^" 


tiff  was  tenant  and  occupier  of  those  closes  which  were  ^^  ^ 

'^  let  out :  Held» 

in  that  year  sown  with  barley  and  oats ;  that  cm,  &c.  ^^t  thii  aUega- 

/  "^  tion  was  aati». . 

the  {daintiff  cut  the  barley  and  oats,  and  then  and  there  fied  by  proof, 

that  the  tithe    « 

laafiiOy  and  in  due  manner  divided,  separated,  and  set  was  set  out 
oat  thereon,  the  tenth  part  or  tithe  respectively  of  the  .n  agreraient 
sud  barley  and  oats  from  the  nine  parts,  residue  thereof,  ^^^J^ 
OD  the  said  closes,  and  there  left  the  same  for  the  use  of  £^*5,e  ^JS* 
defeEidant;  and  afterwards,  to  wit,  on,  &c.  at,  &c  gave  P!«cn*>«d  ^ 

»         iiie  coouDoii 

notice  thereof  to  defendant,  who  did  not,  nor  would,  in  a  ^^' 

^  '  Whether  the 

reasonable  time  afterwards  carry  the  same  away,  &c.  whole  crop  has 

been  left  oo  the 

Pie^  general  issue.    At  the  trial  before  Bosanquet  Seljt.  ground  for  a 
at  the  last  Spring  assizes  for  Cornwall^  it  appeared  that  .aer  the  tithe 


the  plaintiff  had  for  several  years  been  tenant  of  the  ^^  i^  ^^^^ 
premises  mentioned  in  the  declaration ;  and  that  the  ^?1L?1. ^?* 

owner  may 

defisadant  also  had  for  several  years  been  the  farmer  of  compn  the 

-^  tenth  part  with 

the  com  tithes.    On  the  19th  of  September  1823,  and  the  other  nme^ 
after  the  com  in  question  had  been  put  into  shocks,  each  for  the  jury, 

and  not  for  the 

consisting  of  twelve  sheaves,  the  plaintiff  sent  notice  to  court, 
the  defendant,  who  lived  about  a  mile  and  a  half  fix>m 
bim,  that  on  the  following  morning  he  should  tithe  the 
com.  It  was  accordingly  tithed  by  setting  out  the  1 0th 
shod^  and  the  plaintiff  began  to  lead  away  the  other 
nine  parts  at  seven  o'clock  in  the  -morning.  The  de* 
fendant  had  not  been  there  at  that  time,  but  one  of  the 
P  3  plaintiff's 
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plaintiff's  witnesses,  who  had  assisted  in  setting  out  thi 
tithe,  stated  that  he  met  the  defendant  at  nine  o'clock,  h^Ik 
said  he  was  coming  to  tithe  the  com ;  witness  answerec 
that  it  had  been  done,  and  that  plaintiff  was  leading  it ; 
defendant  asked  how  many  dozens  (t •  e.  shocks)  there 
were,  and  did  not  then  complain  that  he  was  deprived 
of  the  opportunity  of  comparing  the  tenth  shock  with 
the  other  nine.     Defendant  had  for  four  years  taken  the 
tithe  of  the  plaintiff's  land  in  kind,  and  it  had  during 
all  that  time  been  set  out  in  shocks,  and  not  in  single 
sheaves.     It  was  objected  for  the  defendant,  that  the 
plaintiff  had  not  proved  his  all^tion,  that  the  tithe  was 
**  lawfully  and  in  due  manner"  set  out;  for  that,  by  the 
common  law,  it  must  be  set  out  in  the  sheaf  and  not  in 
the  shock.     The  learned  Judge  thought,  that  if  it  was 
set  out  according  to  an  agreement  between  the  parties, 
that  would  be  sufficient,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit  on  that  point.     It  was  then  ob- 
jected, that  there  was  not  any  evidence  of  an  agreement,  or 
that,  at  all  events^  it  must  be  taken  to  have  been  subject 
to  a  condition  that  the  whole  of  the  corn  should  remain 
a  reasonable  time  on  the  ground,  so  that  the  tithe- 
owner  might  compare  the  tenth  shock  with  the  others. 
The  learned  Judge  held,  that  the  reasonableness  of  the 
time  was  a  question  for  the  jury,  and  he  left  it  to  them 
to  say,  first,  whether  the  tithe  was  set  out  accoitling  to 
an  agreement  between  the  parties;  and,  secondly,  whether  ^ 
the  whole  of  the  com  had  been  left  on  the  ground  for  a 
reasonable  space  of  time.     A  verdict  with  40^.  damages 
having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  non- 
suit or  new  trial  was  obtained  in  Easter  term ;  and  now 
the  Court  called  upon 

Erskinc 
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lErdnne  and  Carter  to  support  it.  The  plaintiff  having  1 824. 
<lechu«d  generally,  that  he  set  out  the  tithe  lawfully  "T!  " 
and  in  due  manner,  was  bound  to  prove  that  it  was  set  a^oinst 
out  as  required  by  the  common  law.  Now,  that  re- 
quires it  to  be  set  out  in  the  first  convenient  state  in 
which  the  tithe  can  be  collected  after  the  com  is  cut, 
which  is  in  sheaves,  ShaUcross  v.  Jiavole.  (a)  If  the  plain- 
tiff intended  to  rely  upon  a  supposed  agreement,  -  he 
should  have  made  that  the  foundation  of  his  action, 
otherwise  the  defendant,  not  being  apprized  of  the  nature 
of  the  plaintiff's  case,  would  be  taken  by  surprise. 
Seooudly,  the  agreement  must  at  all  events  have  been 
subject  to  a  condition,  that  the  tithe-owner  should  have 
a  reasonable  time  for  comparing  the  tithe-shocks  with 
the  residue  of  the  corn,  and  it  was  for  the  judge  and  not 
the  jury  to  decide  whether  sufficient  time  for  that  pur- 
pose had  or  had  not  been  allowed. 

Baylet  J.  I  am  of  opinion  that  there  is  not  any 
g^bttud  for  entering  a  nonsuit  in  this  case.  Although 
it  has  been  correctly  stated,  that  by  the  common  law  the 
tithe  should  be  set  out  in  sheaves,  yet  modus  et  con- 
Tentio  vincunt  legem,  and  therefore  if  the  tithe  was  set 
out  according  to  an  agreement  between  the  parties,  the 
pkmtiff  might  properly  allege  that  it  was  **  lawfully  and 
in  due  manner"  set  out.  As  to  the  other  points  the 
only  question  is,  whether  the  learned  Judge  misdirected 
the  jury,  for  the  Court  will  not  grant  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence  where  the 
damages  do  not  amount  to  20L  Now,' there  certainly 
was  sufficient  evidence  of  an  agreement  to  be  left  to  the 

(a)   \5EaH,*26l, 

P  4  decision 
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decision  of  a  jury.  Then  it  has  been  argued^  that  the 
learned  Judge  should  have  decided  whether  the  whole 
of  the  com  was  or  was  not  left  on  the  ground  for  a  rea- 
sonable tune  after  the  tithe  was  set  out  There  certainly 
are  cases  where  it  is  for  the  Judge  to  say  what  is  a 
reasonable  time^  viz.  in  giving  notice  of  the  dishonor 
of  a  bill  or  note.  But  in  this  instance  the  question  de- 
pended upon  s,  variety  of  circumstances,  such  as  the 
Iresidence  of  the  respective  parties,  the  Ume  when  notice 
was  given  that  the  com  would  be  tithed,  the  state  of 
the  weather  and  other  things  most  proper  for  the  con- 
sideration of  a  jury,  and  I  think  that  the  question  was 
properly  left  to  them.  The  rule  must  therefore  be 
discharged. 


HoLROYD  J.  I  think  that  the  proof  in  this  case 
satisfied  the  allegation,  that  the  tithe  was  lawfully  and 
in  due  manner  set  out  Where  there  is  not  any  agree- 
ment, the  law  prescribes  the  mode  in  which  it  shall  be 
done.  But  the  parties  may  by  agreement  dispense  with 
that  mode,  and  the  tithe  set  out  according  to  agreement, 
is  lawftdly  and  in  due  manner  set  out  It  appeared  in 
evidence  that  the  defendant  had  taken  the  tithe  of  com 
in  kind  for  four  years,  and  that  it  had  always  been  set 
out  in  the  same  way.  Perhaps  that  of  itself  might  not 
have  been  sufficient,  but  there  was  also  evidence  of  an 
actual  agreement,  for  when  the  defendant  was  told  that 
the  com  had  been  tithed,  he  asked  how  many  dozens  or 
shocks  there  were;  whence  it  might  be  inferred,  that  he 
had  agreed  that  the  tithe  should  be  set  out  in  shocks. 
The  latter  circumstance  makes  an  important  distinction 
between  this  case  and  SAallcross  v.  Jawle. 

21  Little- 


HuADOIf. 
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LrmEDALE  J.    This  is  an  action  arising  out  of  the       ItfM. 

Telattye  sitnatioB  in  which  the  parties  stood  with  respect  ^ 

to  each  other.    The  law  imposes  upon  the  landholder 

the  doty  of  setting  out  die  tithe,  and  leaving  it,  together 

with  the  other  nine  parts,  on  the  ground  for  a  reasonable 

timc^  and  then  it  becomes  the  duty  of  the  tithe-owner  to 

cany  it  away.    The  mode  of  setdng  out  the  tithe  may 

either  be  that  which  is  pointed  out  by  the  common  law, 

or  that  which  is  estaUished  by  custom,  or  by  the  par* 

uodar  agreement  of  the  parties.    In  a  declaration  against 

the  tithe-owner  finr  a  breach  of  duty  in  neglecting  to 

cany  away  the  tithe  com,  it  is  not  necessary  to  state 

the  mode  of  setting  it  out    It  is  suffident  to  say,  that  it 

was  ^  lawfully  and  in  due  manner  set  out ;"  and  these 

words  are  equally  applicable  to  the  common  law  mode^ 

customary  mode^  or  conventional  mode.     There  cer* 

tainly  was  evidence  firom  which  an  agreement  might  be 

inferred,  and  that  was  properly  left  to  the  jury.    I  thmk 

that  the  question  of  reasonable  time  was  also  in  this  case 

property  left  to  the  jury,  although  it  may  sometimes  be  a 

question  for  the  Judge,  the  fiicts  having  first  been  as- 

oertatned  by  the  jury.    DarbiMre  v.  Parker,  (a)     For 

these  reasons  I  agree    that   this  rule  must  be  dis- 


Rule  discharged. 
Coleridge  was  to  have  opposed  the  rule. 

(a)  6  Baa,  3. 


121U 


CASES  IN  TRINITY  TERM 


1824.- 


Walmsley  against  Abbott. 


Where  an  apo- 
thecary, in  an 
action  to  reco- 
ver the  amount 
of  his  bill, 
produced  in 
ievidence  a  cer- 
tificate, pur- 
porting to  be 
granted  by  the 
court  of  ex- 
aminers of  the 
Apothecaries* 
Company,  and 
bearing  tweWe 
signatures, 
purporting  to 
be  the  signa- 
tures of  the 
persons  consti- 
tuting that 
court)  of  which 
signatures  he 
proved  one, 
and  gave  other 
evidence  to 
shew  that  the 
document  was 
genuine,  and 
Uiat  he  ob- 
tained it  from 
the  court  of 
examiners : 
Held,  that  this 
was  sufficient, 
and  that  he 
was  not  bound 
to  prove  the 
hand  writing  of 
each  member  of 
the  court  of 
examiners  who 
had  subscribed 
the  certificate. 


A  SSUMPSIT  for  an  apothecary's  bill.     Plea,  gene- 
ral issue.     At  the  trial  before  Garrcnv  B.,  at  the 
last  Spring  assizes  for  Salopy  the  plaintiff  in  order  tc 
establish  his  right  to  sue  a^  required  by  the  55  G.  3. 
c.  194.  produced  a  certificate  bearing  twelve  signatures^ 
which  purported  to  be  those  of  the  persons  constitut- 
ing the  court  of  examiners  of  the  apothecary's  company, 
and  also  a  signature  purporting  to  be  that  of  their  secre- 
tary.    A  witness  proved  the  hand-writing  of  one  of  the 
examiners,  and  also  of  the  secretary ;  and  that  another 
person,  whose  name  was  subscribed  to  the  certificate, 
was  an  examiner,  but  he  was  not  acquainted  with  his 
hand-writing.     The  witness  had  frequently  seen  certi- 
ficates granted  by  the  court  of  examiners,  and  believt^d 
that  which  was  produced  to  be  fi  genuine  document. 
Another  witness  proved  that  the  plaintiff*  was  examined 
at  Apothecaries'  Hall,  that  he   (the  witness)  was  ex- 
amined on  the  same  day  and  passed,  and  receiveil  a 
certificate  similar  to  that  which  was  produced  by  the 
plaintiff.     It  was  objected  for  the  defendant  that  the 
55  G.d.  c.  194.  ss.  9.  and  21.  imposed  upon  the  plaintifif 
the  necessity  of  proving  the  signature  of  at  least  a  majority 
of  the  court  of  examiners,  and  that  for  want  of  that 
proof  the  certificate  produced  could  not  be  received  in 
evidence.     The  learned  judge  overruled  the  objection, 
but  gave  the  defendant  leave  to  move  to  enter  a  non- 
suit. The  plaintiff  having  obtained  a  verdict,  IV.  E.  Taun- 
ton 
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km  in  Easier,  term .  obtained  a  rule  *  nisi  to  enter  a  non*.      1824. . 
Suit;  against  which 

Wiatefy  (with whom  was  CHdnaUBussdl)  now  shewed 
QBQse.  This  question  turns  upon  the  ninth,  fourteenth,  and 
t^renCy-first  sections  of  the  65  G.  8.  c.  194.     The  ninth 
section  enacts  *^  that  twelve  persons  shall  be  appointed  as. 
aoourt  of  examiners^  and  that  thqr  ot  the  major  part  of 
them  shall  eauunine  all  persons  desirous  of  practising  as 
apothecaries,  and  grant-  or.  withhold  certificates  as  they 
tlimk  fit."    The  fourteenth  section  enacts,  ''  that  after 
the  1st  of  August  1815  no  person  who  was  not  in  prac- 
tice brfore  that  time,  shall  practice  as  an  apothecary, 
unless  he  shall  have  been  examined  by  the  said  court  of 
examiners,  or  major  part  of  them,  and  have  received  a 
certificate  firom  the  said  court  of  examiners,  or  the  major. 
part  of  them^  as  aforesaid."    The  twenty-first  section 
enacts,  **  that  no  apothecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him.in  any  court  of  law,'unless 
such  apothecary  shall  prove  on  the  trial  that  he  Was  in 
practice  as  an  apothecary  prior  to  or  on  the  5th  day  of 
August  1815,  or  that  he.  has  obtained  a  certificate  to 
practise  as  an  apothecary  from  the  said  master,  war- 
dens, and  society  of  apothecaries  as  aforesaid*"   Now,  it 
is  Bot  by  any  part  of  the  act  required  that  the  certificate- 
shall  be  signed  by  the  court  of  examiners.    It  is  to  be 
granted  by  them,  and,  therefore,  it  is  sufficient  if  the* 
plaintiff  gives,  reascmable  evidence  that  the  document 
produced  is  genuine.    The  certificate  would  have  been ; 
valid  without  the  signatures,  and  it  would  be  extremely 
Wd  to  cast  upon  the  pli^intifi*  the  burthen  of  proving  < 
the  hand-writing  of  several  persons  whose  names  were 
unnecessarily   subscribed  to   the  instrument.      At  all 

events 
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efents  they  caa  only  be  ooosidered  as  witnesses  oiP  i 
being  genuinei  and  then  by  proving  the  hand-writing- 
one,  and  that  of  the  secretary  also^  the  plaintiff  desu- 
did  sa£ENdent  to  make  the  oertificate  evidepoe.  I£ 
were  not  a  genuine  document  the  plaintiff  and  tha 
persons  who  were  proved  to  have  signed  it,  must  i 
have  been  implicated  in  a  gross  frand,  and  perha] 
even  a  forgery.  But  the  Coort  will  not  presume  tb 
such  a  crime  has  been  committed*  The  case  of  Mots 
V.  Thornton  (a)  is  veiy  di£Eerent ;  there  the  plaintifl^  m 
being  able  to  prove  the  seal  of  the  University  of  S 
Andrtm  ^onld  not  produce  any  evidence  that  the  d 
ploma  was  genuine. 


W*  E.  TawOon  contrd.  The  case  certainly  dqpead 
Opon  the  three  sections  of  the  55  G.5.  e.  194*,  whid 
httve  been  referred  ta  The  fourteenth  and  twenty-firs 
sections  speak  of  a  certificate  to  be  granted  as  dfoi^esaU 
Now  that  refers  to  the  ninth  section,  where  the  mode  o 
granting  the  certificate  is  described,  viz.  by  the  court  o 
examiners,  or  the  major  part  of  them.  It  is  not,  there 
fore^  student  to  prove  that  a  certificate  was  granted;  i\ 
must  also  be  shewn  that  it  was  granted  by  a  majority  o 
the  court  of  examiners.  The  signature  of  the  secrstarj 
was  a  mere  nullity,  for  the  act  of  parliament  does  nol 
xwognise  any  such  officer  of  the  court  of  eauminers. 
Then^  in  order  to  prove  the  granting  of  the  certificate 
by  a  majority  of  the  court,  the  phiintiff  was  bound  to 
shew  that  those  persons  whose  names  were  subscribed 
t6  the  document  were  members  of  the  court,  and  that 
thek*  s^iatures  were  genuine.    In  Moises  v.  TWnUon 


(a)  8  r. -8303. 


there 
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there  «as  a  stronger  case  la  fiiyor  of  the  plaintlfl^  far  he 
prodnbed  a  witness  who  actually  went  to  the  Univerrity 
of  i&  JndreWf  and  saw  the  proper  officers  sign  a  certr- 
Bcato  that  a  diploma  bad  been  granted;  yet  it  was 
held  jnsnffidenty  and  the  pIainti£Pwas  nonsaited.  [Ar^ 
Iqf  J«  That  certificate  did  not  purport  to  be  the  plain* 
tiff*s  diploma^  and  in  that  case  the  diploma  itsdf  was 
not  antbendcatedyl  neither  is  this  certificate. 

Bati^y  J.    The  ninth  section  of  the  55  G.  8.  e.  194. 
ssqnires^  that  thereafter,  before  any  persons  begin  to 
practise  as  apothecaries,  they  shall  be  examined  by  cer» 
tain  officers  appointed  by  the  apothecaries'  company, 
and  that  the  court  of  examiners,  or  the  major  part  of 
^hem,  shall  have  power  to  grant  or  refuse  certificates. 
The  fourteenth  section  prevents  any  persons  firom  there- 
after commencing  practice  unless  they  shall  have  received 
sudi  certificate,  and  the  twen^-first  section  prevents  such 
persons  fifom  recovering  their  charges  in  a  court  of  law, 
unless  they  shall  have  obtained  such  certificate.     It  ap- 
pears to  me  that  putting  a  fair  and  reasonable  construc- 
tiOD  npon  those  provisions,  they  did  not  make  it  incuinbent 
ea  the  plaintiff  to  prove  the  hand-writing  of  all  those 
whose  names  were  attached  to  the  certificate,  but  only  to 
shew  that  it  was  issued  by  the  court  of  examiners,  and 
that  he  obtained  and  recdved  it  from  them.    Now,  of 
those  fiu^ts  there  was  abundant  evidence.    It  was  proved 
Ait  two  of  the  persons  whose  names  were  subscribed 
We  members  of  the  court  of  examiners,  and  the  hand- 
tmtiiig  of  one  <^  them  was  also  proved ;  then  the  signa* 
^nie  oi  the  secretary  was  shewn  to  be  genuine*    The 
let  does  not,  indeed,  require  the  court  to  have  a  secre- 
^9  but  in  feet  they  have  such  an  officer,  and  he 


WALait^T 

agabni 


M2 


18£4'. 


CASES  IN  TRINITY  TERM 

signied  the  certificate  as  a  genuine  document  issued  bj 
the  court  Then  one  of  the  witnesses  proved  that  dn 
plaintiff  had  been  examined,  that  he  the  witness  was  ex* 
amined  on  the  same  day,  and  received  a  certificate  cor 
responding  with  that  which  was  produced.  Upon  sue! 
evidence  I  think  we  are  well  warranted  in  concluding, 
that  that  document  was  issued  by  those  who  had  powei 
to  do  it,  as  and  for  a  genuine  certificate,  and  I  think 
that  the  plaintiff,  having  given  that  evidence,  had  satis- 
fied all  that  the  statute  made  necessary,  and  was  not 
bound  to  prove  the  signature  of  each  individual  consti- 
tuting the  court  of  examiners. 


HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged. 


Todd  and  Others  against  Thomas  Maxfield. 


Thin  Court  will  ^OMYN  had  obtained  a  rule  nisi  for  entering  an  ex- 
oneretur  tobe  oueretur  on  the  bail-piece,  upon  the  ground  that 

bdUpiece°in**dl  ^^^  defendant  had  obtained  his  certificate  under  a  com- 
acfendlntTs^^*  mission  of  bankruptcy.  It  appeared  that  the  action, 
entitled  to  be     which  was  upou  a  bill  of  exchancre,  came  on  for  trial  on 

diicbarged  out  ^  ® 

orcustody;and  the  11th  o{  January  1824,  that  judgment  was  signed  oh 

therefore  where 

a  defendant       the  19th  oi  February  1824,  and  that  a  ca.  sa.  issued,  re- 
obtained  a  cer- 
tificate under  a  tumable  in  fifteen^  days  of  Easter^  to  which  the  sheriff 

commission  of         ^  ,  ^.  ^  .         ♦./••/»••         i 

bmkniptcj  returned  non  est  mventus.  A  writ  of  scire  racias  issued 
dtd^^not  pTead^it  ag^i^st  the  bail,  returnable  in  five  weeks  of  Easter.    It 

puis  darreia 

continuance,  the  Court  n.lieved  the  baU  on  motion. 

The  defendant  had  become  bankrupt  thrice,  and  had  not  paid  15f«-  in  the  pound  to  liis 
creditors  under  the  second  commission :  Held,  that  the  third  commission  was  not  therefore  • 
vutd,  but  voidable  only.   ..•..■. 

appeared 


MAxrii(u>. 
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appeared  ^at  the  defendant  had  been  declared  bankrupt  1824. 
under  three  commissions  of  bankrupt,  the  first  of  which  — - 
issued  mJanuaiy  1808,  the  second  in  November  1817,  ^f^^^_ 
and  the  third  on  the  Sth  of  April  1823,  and  that  his 
estate  had  not,  nor  was  likely  to  pay  155.  in  the  pound 
under  either  of  those  commissions.  His  certificate  un- 
der the  last  commission  was  allowed,  by  the  Lord  Chan- 
cellor on  the  9th  of  December  1823. 

Ptatt  shewed  cause.      The  defendant  might  have 
pleaded  his  certificate   puis  darrein  continuance,   and 
that  being  so,  the  bail  are  not  entitled  to  relief.     That 
was  expressly  decided  by  the  Court  of  Common  Pleas, 
in  the  case  of  Clarke  v.  Hoppe.  («)    There  the  defendant 
had  become  bankrupt  pending  the  action,  and  obtained 
his  certificate,  and  he  afterwards  permitted  judgment  to 
be  signed  against  him  for  want  of  a  plea,  and  the  Court 
of  CcHnmon  Pleas  refiised  to  relieve  the  bail  on  motion, 
and  intimated  an  opinion  that  they  could  not  take  ad- 
vantage of  the  bankruptcy  and  certificate,  in  consequence 
of  the  defendant's  having  neglected  to  plead  it ;  besides, 
the  third  commission  and  the  certificate  obtained  under 
it  are  wholly  void,  the  bankrupt  not  having  paid  15s.  in 
the  pound  under  the  preceding  commission.     Martin  v. 
CfHaT<L{b) 

Camyn^  contra.  The  general  rule  is,  that  where  a 
bankmpt  is  clearly  entitled  to  his  discharge,  the  Court 
^  order  an  exoneretur  to  be  entered  on  the  bail- 
J> iece^  without  the  form  of  a  regular  surrender  by  his 
bail;  and  that,  even  where  the  certificate  is  not  ob- 

(«)  8  Tamt.  4S.  (6)  C01171.  897. 

tained 
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•1824. 

Todd 
ojgaiiut 


tained  until  after  the  retarn  day  of  the  capias  ad  satis 
ciendum.  Now  it  is  quite  clear,  that  if  the  certificate 
goody  the  bankrupt  in  this  case  was  entitled  to  his  d 
charge.  Tidd^s  Praefieej  280.,  rinth  edition.  T 
decision  in  the  case  of  Clarke  Ym  Hoppe  is  certainly 
Tftriamee  with  this  rule^  but  that  <!as^  has  never  \iiad  'aft 
upon  in  this  court.  As  to  the  other  pointy  thU  thi 
oommission  is  still  in  existence.  The  &ct  cf  tHelMEii 
rup^s  not  having  paid  IBs.  in  the  pound  unde^  tlh^MMB 
'tx>mnii8sionsy  may  be  a  ground  for  an  i^Iicati6ri'%>  i 
"GhanDdlor  to  supersede  the  last ;  but  ufktil  tt%Mi^ 
seded  it  continues  in  forces  and  cannot  be  trealiM' A 
nullity:  :.     j  .    » 


Per  Curiam.  The  g^eral  rule  is,  that  where  fl 
tiankrupt  is  entitled  to  his  discharge,  the  Court  wfllri 
iieve  the  bail.  Here,  the  bankrupt  was  entitled  i^h 
ffiscfaarge  if  his  certificate  was  valid;  and,  iAiMfdr 
this  case-ftHs  within  the  general  principle.  The  case  < 
^'Clarke  Y.  Hoppe  has  never  been  acted  upon  in  thtscbur 
As  to  the  other  point,  the  bankrupt  has  obtaihed  h 
eertffidite  under  the  third  commission,  and  unleis^  €tii 
tommission  be  absolutely  a  nullity,  the  certificate  is  v)edk 
as  lorig  as  thfe  c^mimission  continues  in  forc^.  W4  thui 
<  tbat  the  bet  of  the  bankrupts  not  b^ing  pbid'^tSs  ^< 
ditors  I5».  fn  th^  pdund  under  the  sed6hd  cdUtirfittlb 
iBoes  tiot'itidtiEi  dielsiibseqiient  co^misMbn'^vdid/iibt  Hit 
h  !s  voidable  onf^%ajppUcatio^totiifej^diVsM'''4^^ 
hdel^iri<ttl!,'!!terdbrti^te'i^  .TT;rf:nfivfls», 


*L    i 
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EsDAiLs  against  Oxemham^ 

'J*B0VER  tor  deeda  And  piee^  of  stamped  porch-'  FUuntiffiuir. 
ment     Plea,  general  issue.     At  the  trial  before  to^p^^duMui 
JM  J.,  at  the  last  Spring  assizes  for  Somerset,  it  ap  ^!Stf,fd^ 
peand  that  the  pUuntiff  had,  in  the  year  1819,  contracted  ^|j^^^7^. 
Id  pwchase  an  estate  of  Messrs.  BrickdaUf  bankers^  at  f?7^^^{^ 
Tamdtm^  for  22002.    The  deeds  were  prepared  at  the  to  b.  for «- 
fEipenoe  of  the  pnrchaser,  who  paid  1400J.  in  part  of  aecutad  and 

ffave  them  to  a 

the  porchase-money.  The  deeds  were  sent  by  the  plain-  serrMit  to  be 
tifi*s  attorney  to  cme  Kinglake,  as  attorney  for  Messrs.  Mmnt  ddi- 
Bricfaialf,  in  order  that  they  might  be  executed.  Messrs.  d^^^^l^M 
BrkUak  executed  them,  and  gave  them  to  a  servant^  ^^^^^^ 
dial  ihfi^  might  be  sent  back,  and  he  gave  them  to  the  PP?"  ^*  ^^ 
defandaot,  without  any  particular  direction  as  to  what  inbltprofo- 

sion.    No 

was  to  be  done  with  them.    In  order  to  perfect  the  con-  dineiioiM  were 
vejance  it  was  necessary  that  two  other  persona  should  f«*^[dant  to  re- 
ezecote  the  deeds,  but  they  refused  to  do  so^  and  after*  ^yi  the  puiw 
ward%  and  before  this  action  was  commenced,  plain-  £^°^^d. 
Jtiff  gave  up  the  contract,  and  received  back  10002.  f^JJ^'^SSS^ 
In  tfinember  1819  the  Brickdales  became  bankrupts,  toaeeutetfae 

'^        deeds,  and 

At  that  lime   they  were  and   still  are  considerably  piaintiflr  haTing 

nlMtfMJonfd  the 

xadebled  to  the  defendant,  for. business  done  by.  him  contract, de- 
as  their  attorney.    In  January  1823  the  plaintiff  de-  ^tftOTTde- 
minded  the  deeda  ^  of  the  defendant,  who  refused  .to  ^^''J^ 


ddimtbem  141,  claiming  to  have  a  lien  on  them  fi>r  the  ^^^^^^^' 

have  a  ucn 
hit  demand 

tf  never  tndered  the  remainder  of  the  pundiase-moneyi  's^^^'V^'^Ji^ 


Dtngt^ 

hdsBoe  due  to  him  from  the  Brickdales.    The  pUun-  ^"V^"  *^ 


tfover  for  deeds 
aodttamped 


iftm  if  fmkmmk :  Hdd,  that  the  plaintiff  waa  entitled  to  lecoTer  the  dcedi  at  all  evcnti. 


,  if  —I  hi  an  nnra nfaUed  etaie.    IMikdaU  J.  dnbitiaie. 

Vol.  hi.  Q  but 
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EtDAlLI 

agiunii 

OXMHUAU, 


but  x>fifered  to  pay  the  defendant  any  demand  he  migi 
have  for  getting  the  deeds  executed.  The  jury,  undc 
these  cuxumstances,  found  that  the  Brickdales  sent  tb 
deeds  to  Kinglake^  and  did  not  intend  that  Oxenhm 
should  get  hold  of  them,  and  that  he  detained  thei 
for  his  own  demand  against  Ae  BrickdaUg^  not  cbn 
nected  with  this  transaction,  and  not  to  secure  the  pay 
ment  of  the  purchase-money,  and  returned  a  ?erdict  ib 
the  plaintiff,  damages  Ix. ;  whereupon  the  learned  Judg 
gave  the  defendant  leave  to  mo?e  to  enter  a  nonsuit,  i 
the  Court  should  be  of  opinion  that  defendant  had  i 
lien  on  the  deedsr  A  rule  having  been  obtained  aocord 
ingly  in  Easter  term, 


Bitt/bf  UQW  shewed  cause.  It  is  quite  dear,  that  thi 
defendant  had  no  right  to  retain  the  deeds  in  questioi 
on  account  of  the  debt  due  to  him  from  the  Brick 
dalesi  The  deeds  never  belonged  to  them,  and  wen 
mtrely  placed  in  the  defendant's  hands,  that  he  migfa 
return  them  to  the  plaintiff.  Now  his  own  lien  was  th< 
only  claim  which  he  made-  when  the  deeds  werte  de 
manded,  and,  therefore,  it  was  not  competent  for  hin 
afterwards  to  set  up  a  right  to  retain  them  for  Messrs 
Brickdalef  until  the  residue  of  the  purchase-money  ww 
paid,  Boardman  v«  Sill  (a).  Ogle  v.  Atkinson,  (6)  Be- 
sides, the  Brickdales  had  not  any  lien.  The  deeds  wen 
prepared  at  the  expence  of  the  plaintiff,  the  stamps  ami 
parchment  were  his,  and  therefore,  at  all  events,  whei 
the  ocmtract  was  rescinded,  he  was  entitled  to  have  then 
back  in  the  same  sta,te  in  which  they  were  before  the 
execution  by  the  Brickdales  took  place. 


(a)  1  Campb,  410.  n.,  and  see  White  ▼.  GMner,  2  JH^,  25. 
ih)  5  Tauni.  1S%     1  Marsh. S25.  S.€. 


Adam 
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Adam  (with  whom  were  Scarlett  and  'Jeremy)  contr^.       1624>. 

The  pfauntiff cannot  recover  in  this  acticHi,  for  either  the      ^. 

^  ...       EsDAiue 

defendant  is  entitled  to  retain  these  deeds  on  account  of       ngamti 
Ids  lien,  or  tlie  plaintiff  must  fail  for  Want  of  a  sbfficient 
tide  to  the  deeds  in  himself.    The  defendant  Iiaving  iei* 
Has  as  against  the  Brickdales  has  the  same  lien  against 
aft  diMe  who  claim  under  them.    Now  the  only  titlb- 
wiiidk  die  plaintiff^  can  have  to  these  instruments  in- 
the  character  of  deeds  is  derived  from  the  Brickdales. 
\Holr{]ffd  3*  The  declaration  has  also  a  claim  of  stamped 
paithlnents.J     As  soon    as   they  were   executed  the 
natore  of  the  instruments  was  changed.     The  exe-' 
cadoo  was  with  the  assent  of  the  plaintiff  and  then  he 
coald  not  make  out  any  dde  to  the  deeds,  without  pay- 
ing or  tendering  the  remainder  of  the  purchase-money.' 
The  Case  of  Boardman  v.  Sill  is  the  only  one  which  can 
be  cited,  as  preventing  the'  defendant  from  now  ^etting^ 
^  this  defence;  and  it  seems  extraordinary  diat  die 
plamtiff  should  have  a  verdict  in  his  favour,  without 
diewing  any  UUe  to  the  deeds,  merely  because  the  defend-' 
ant  claimed  a  lien  to  which  his  right  may  be  doubtful. 

Batley  J.  I  am  of  opinion  that  this  action  is  main- 
tainabl^i  and  that  the  verdict  was  property  found  for  the 
plaintiC  It  appears,  by  the  finding  of  the  jury,  that 
(keHham  at  first  insisted  lipoh  a  right  of  his  own :  that 
he4iled  to  establish.  Th6  deeds  were  prepared  on  be*' 
fadf  of  the  plaintiff,  and  at  his  expencd ;  he  paid  for  the' 
stafiaps  and  parchment ;  and,  therefore,  before  the  exe- 
<^tfen  by  the  Brickdales^  the  property  was  in  him  to  all 
iatents  and  purposes.  They  were  to  be  executed  with' 
a  view  to  being  returned  to  Mm,  and  not  that  they 
toight  become  the  property  of  the  BrtBkdales.  That 
Q  2  being 
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bemg  M^  the  defendant  nevv  had  «  ooiov  farinfilli 
holding  them,  on  the  ground  that  the  BriduUdes  w^r 
mdebCed  to  him*  He  could  have  no  gnater  rig^ 
than  die  BrickdaleSf  and  upon  payment  of  the  poidiaae 
money  to  them,  they  could  not  have  retained  the  deedi 
But  now  the  defence  set  up  is  not  a  tide  in  the  defend 
an^  but  th^  want  of  a  sufficient  tide  in  the  phuntiff 
and  it  is  argued,  that  the  d^eds  having  been  execnted 
the  (daintiff  cannot  demand  the  possession  of  them;  dui 
is  setting  up  the  jus  tertii,  the  right  of  the  Brickdale 
against  the  right  of  the  plaintiC  If  the  questioo  wen 
to  be  considered  with  reference  to  these  documents  ii 
the  character  of  deeds,  there  might  be  considerabh 
waght  in  the  aiguments,  particularly  if  t^  And  iem  jA^wi 
tiat  Mews.  Bridcdale  had  opposed  the  delivering  up  q 
M»  deeds.  But  these  deeds  were  prepared  at  the  e& 
pence  of  the  plaintiflp;  when  sent  to  be  executed  theg 
were  his  property,  and  there  cannot  be  any  doubt  tha 
he,  might  have  claimed  to  have  them  back,  if  they  haiJ 
never  been  executed.  They  were  parted  widi  by  tbi 
plmntifl^  that  they  might  be  r^idered  an  efifectnal  cou' 
veyanoe  to  him  from  several  persons,  and  diat  he  shouk 
have  bade  that  convejrance  on  payment  of  the  pmchaae- 
mooey.^  Under  these  circumstances,  it  was  the  doty  o! 
•Messrs.  Brickdale^  the  vendors,  to  procure  the  execntior 
by  all  necessary  parties.  They  had  no  fi^t  tbreseoutc 
the  deeds  unless  die  odiers  consented;  and  if  the] 
conldiiiot  imicare^thatcd^sent^  the  taecotion  hythes 
W9S  wtongfid;;^  Nbwaa  to  th^  efbkfbqt^^ coEeontiAB; 
Messrs.^  fl^^dii«E!iand  ((hecbfettdatk  stand  on  theisattu 
feoting.  Itdoea  viol^  dieUeforay  givii  ;die7lait^[aej»  ri^i 
toVidiboid  fifom  ihefplaintiiff  hi^paseUiient^wd  ktmmfk 
It  ia>s4U^ihk<;>tM^  ^hbitm^^irndb  dib  mahq 
'   ^'  paic 
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paid  tar  theatemps,  if  be  astiAfiet'dieeoinminioiiers  dMt~       IttMfc 
the-coBtilict  has  been  resciodecL    I  do  not  my  that  the 
pfaintiff  can  inaifit  upon  having  ibt  deeds  oncBBCcUedl 
bat  eMier  faincellari*  or  imeanoelled  he  has  a  r%htrto  die 
pMKSflian  OS  them* 


HoLEOTD  J.  I  am  of  opinion  that  the  Tesdiet 
li^dy  fcimd  in  this  ease*  The  deehratioo  daimadnQl 
ei^  deeds  but  certain  pieoes  of  staaipad  paichiaeBi^ 
sad  I  dmik  that  the  plaiatiff  was  entttfed,.  at  all  emita» 
lo^faave  Ae  instruments  restored  to  him  in  a'canodM 
stated  if  ha  waa  not  entitled  to  have  them  umamosled. 
Tliat  bdaig  so»  the  defendants  nnqaslified  xafiisal  to 
restore  diera  was  a  wrongful  amveraion  bjr  him.  The 
instniments  were  the  plaintiff's  originalfy^  and  never 
eaoai  to  be  aa  .  This  tppean  to  Imve  been  a  traQ»- 
actba  betweea  a  vendor  nnd^ui  intended  vendee.  Nov 
Ae  peisim  selling  is  bound  to  procure  the  exeoalmi'of 
die  ooonreyanoe  by  all  necessary  parties^  and  if  any  of 
dimxefine  to  execute,  the  contract  may  be  censidarad 
arrenaded.  Such  was  the  case  in  ttiia  instanee^lfae 
eaacHtkai  by  the  Btiddalet  canaott  therefore,  put  the 
pisiniiff  in  a  worse  situation  than  he  was  in  before.  The 
iostnimenu  then  remained  the.  property  of  the  pMatiff. 
14  naieed,  th^  had  been  exeeuted  by  dl  the  neeesaity 
janies,  he  coidd  not  have  daimed  them  without  taadai^ 
iiig  die.residoe  (^  the  purcbaserinoney ;  but  tfaat:3Rsa 
iifltdaie^jaid:oiilheitt>itfaai7tbebArgMit  waf  abandiawd* 
»migbtpencyfpshdv&a  right  Id  sjteudjftdseaane 
as  the  BriMkflosi  lie^  might^vhAvti  canaeESd 
the  deads^^buti either  canchdiadi  or^unaatiQdled^JEi'wis 
4i|Mud  toTjgiwitiienfctfpirf  ffitmitcfladi  mof^  it^pMri^tbt* 
Yvbm  ddt  doadBivffi^iamlfld)  t^Minittkmitid  itn 
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^BriMak^  vigjbt,  he  abioltttdy  refuted  to  dellve 
them  up,  claiming  a  right  to  withhold  tbem  altogetiiei 
It  may  be  said,  that  cancelling  the  deeds  will  not  piotoc 
the  Brickdaks^  because,  the  estate  vested  by  the  exe 
cation  and  delivery  of  the  deeds.  But  here^  from  tb 
nature  of  the  transaction,  it  would  be  a  question  fei 
the  jury,  whether  it  was  not  intended  that  the  deedi 
should  operate  as  an  escrow  only.  Whether  tha(  wen 
so  or  not,  the  Brickdales  would  at  all  events  have  boei: 
bound  to  give  them  up  on  the  execution  of  a  recoa* 
veyance  to  them  at  their  own  e3q>enc^  they  could  nol 
retain  them  altc^ether.  Neither  then  could  OxeniMm 
do  so,  the  rule  for  setting  aside  the  verdict  jnust  theve- 
ibre  be  discharged* 


'  LiTTL£j>AL£  J.  I  sm  not  prepared  to  give  any.de< 
eided  opinion  on  this  case.  It  is  dear  that  the  defends 
ant  has  not. any  right  to  the  deeds  in  question,  noi 
have  the  Brickdales  any  right ;  but  I  fed  a  difficulty  in 
saying  that  the  plaintiflT  has  a  right  to  them  its  deeds. 
There  is  another  question,  whether  he  may  not  maintMn 
his  action  for  them  as  mere  pieces  of  stamped  paidi- 
ment.  It  seems  to  me,  that  when  the  piamtiff  ddinsseij 
them  to  Kifiglake  to  procure  the  execution  of  them,  h< 
then  lost  that  legal  property  which  would  have  enabled 
-him  to  muntain  trover.  The  contract,  as  it  seems  ^t^ 
•jne^  still  subsisted  when  the  action  was  brought,  apd 
•might  perhaps  have  been  enforced  in  equity.  There  was 
not  any  evidence  that  the  Brickdales  consented  to  aban- 
xlon  it.  The  deeds  were  partially  executed,  and  it  ap- 
pears to  me,  that  until  ail  parties  consented  to  rescind 
the  contra^  they  would  not  revert  to  the  sU^te  of  mere 
pieces  of  parchment,  and  again  become  the  property  d 

the 
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the  plaotiff  in  that  character.    In  Harrison  v.  Parker  {a%       I4S4.' 
^liere  a  person  had  boilt  a  bridge  and  dedicated  it  to 
the  puhHc,  it  was  held  that  the  materials  remained  his 
property;  and  tfiat  when  they  were  severed  and  taken 
away  by  a  wrong-doer,  he  might  maintain  trespass  for 
the  a^iortation.    But  this  case  is  different;  for  here,  if 
die  {daintiff  bad  (XMsession  of  the  deeds,  he  might  per- 
haps  be  enaUed  to  bring  an  cgectment ;  it  does  not  ap« 
pear  what  intiMst  in  the  premises  those  parties  had 
who  refused  to  execute  the   conTqranoe.     There  is 
snodier  difficoity,  the  phdntiff  never  claimed  these  in- 
struments as  mere  pieoea  of  parchment^  ndther  had  the 
defendant  any  right  to  cancel  the  deeds;  he  had  no 
anthcHity  from  the  Brickdaks  for  that  purpose,  and  on 
that  grouiid  also  I  doubt  whether  the  pUuntiff  was  en- 
tUed  to  the  possession  of  the  instruments.     If  the 
Bndkdakt  were  stiU  solvent,  an  action  would  lie  against 
them  for  not  completing  the  purdiase^  and  in  that  case  the 
pbdnttf  might  recover  the  value  of  the  parchment  and 
staiaps.  At  present  it  seems  to\ne  a  matter  to  be  settled 
Mher  fay  a  court  of  equity  than  byus:   If  the  deeds  were 
deltveied  as  an  escrow,  they  ought  to  remain  in  the 
defendanf s  hands  until  the  payment  of  the  whole  of 
the  purdiase-money.      Upon  the  whole,   therefote,  t 
entertain  eonriderable  doubts -whether  the  plaintiff  haa 
Aia^  out  a  tide  to  these  instruments,  either  as  deeds  or 
ineretpieces  of  parchment;  but^  upon  the  opinions  of 
Biy  learned  Brothers,  die  rule  must  be  discharged. 

Rule  discharged. 

(a)  6  Saa,  tS4.      . 
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Bloxsomb  against  WtLhiAus. 


bargain  with  th^  defendant  for  the  horse  in  question  for 


t  TJ!b7^  assumpsit  for  breach  of  the  warranty  of  a  hone, 
*  horse-demier.  With  the  money  oounts.    Ptea,  non-assQinpait    Ax 

miidB*?efbal  .         i»      ^ 

hnrgiLm  with  the  trial  before  Park  J.  at  the  last  Spring  assises  for  the 
X'^fo?  the  pur.  opunty  of  BertSf  1823,  it  appeared  that  the  defeodaot  was 
ho^.  The  the  proprietor  ofa  stage-coach,  and  a  horae^ealer.  Hie 
wafab^^W)  pJ«n^iff's  «>»  ^^^  travdluig  on  a  Sundiy  in  defendant's 
fW  ^nd  'b^'  coach,  and  while  the  horses  were  changing  made  a  verbal 

wojTvntad  the 
horse  to  be 

sound.    It  WM  the  price  of  thirty-nine  iruineas ;  the  latter  warranted  die 

DDL  delivered,  ^  J  G  » 

however,  untn,  horse  to  be  sound,  and  not  more  than  seven  years  old* 
Tuesday,  when  The  horse  was  delivered  to  the  plaintiff  on  the  following 
juadT'^HddT*   Tuesdajf^  and  the  price  was  then  paid;  there  was  no^vi- 

thiii  there  was 
not  any  com- 
pLctc  caotnct 
umJl  ihe  deli* 
very  of  the 
horssj  and  con. 
Gcquentlj  that 
tlie  contract 
was  not  void 
1^1  Uim  the 
Atiit«  29  Cat.  9. 


dence  to  shew  that  the  plaintiff's^  son  knew  at  the  time 
when. he  made  the  bargain  that  the  defendant  exercised 
the  trade  of  a  horse*dealer.  The  horse  was  unsound  and 
seventeen  years  old.  It  was  otgected  on  the  part  of  the- 
defendant  that  the  plaintiff  could  not  recover,  on  the 
ground  that  the  bargam,  having  been  made  on  a  Stmdi^i 
^sumiDff  it  to  ^^  ▼old  within  the 29  jCbr. 2*  cT*  s.2.;  4he  leasoed  judge 
^loSyhif'an  Overruled  the  objection,  and  the  pbuntiff  obtained  a 
brlTh^^the  verdict  for  the  price  of  the  horse.  A'JpoMs  nitii  having 
X'^*'lShi^    beep  obtained  in  the  following  term  for  « tiAw  triid,  , 

having  no  .  .  \,    ' 

knowledge  of  .  ■ 

tilt  Tact  Aatthe  W.  E.  ThtM^  Qxtd  Tolfottrd  no^  didw^  iceese^  'and 
crctdng  his  '  contouded,  ^Tst,  that  there  was^notanj^cempIeteo^tracX' 
T^'^s^^  on  the  SuHdai^  the  verbal  bar^n  beaig  ^id  by  ibe  ika^ 
g^uTof^     tuteof  firaq^s^  illieconteot, iUeiiefore^  became  mm.' 

breach  of  the 

Uyf,  and  therefore  was  entitled  to  recover  back  the  fii^.ipf  ^«  lifQife, 
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plele  on  the  Tlieidk;^  when  the  horse  was  ddivendloaiid       I8Stw 
ttOQeptedbjthedefisndaiit  A  wmming  it^  however^  to  have 
been  rmif  it  only  became  so  in  consequence  of  the  de- 
fiendantf  8  haviog€mdaedhi8  oidiiiBiy  calling  of  a  horse- 
dealer  on  die  Sutukffy  Dnay  v.  Defontaine.  {a)     The 
fact  of  thait  Mng  hisordinarjr  calUng  was  not  known  to 
iheflaiiitiff;  he  therefore  did  not  concur  in  anj  breach 
of  dm  iaw^  and  is  entitled  to  recover  bade  his  monqr 
whiMisB  been  paid  upon  a  void  contract* 

Jbw  and  G.  R.  Cross  contriL  The  contract  when 
oomiAflled  refers  back  to  the  day  when  the  bargain  was- 
maie^  and  if  that  be  so,  then  it  is  clearly  void  within 
the  words  of  the  29  Car.  2.  €•  %^  because  the  defend-** 
ant^'wben  he  made  the  contract,  was  exercising  his  ordi»: 
Daiyicsning.  The  policy  of  the  statute  was  to  prevent 
any  p^raon  from  exercising  his  usual  busmess  on  die 
Smiajf^  The  object  ofthe  statute  dieitfore  will  be  beat 
aosveted  by  not  allowing  the  plaintiff  to  recover  back 
Us  n^aafy  which  has  been  paid  in'purauanee  of  a  con* 
tiaci  jnhde  ia  boeadi  of  the  law. 

BAlBlMt  J.  The  stetttte  89  Car«S.  c7.  s. U  enaots^ 
thMi  fe»  JMiesmao^ ,  Artificer^  workman,  colounr,  or 
olhsr  pMMir  wJhutsoever^  ahall  do  or  exercise  any 
voHdf  laboiir,  busiiiass^.or  work  of  their  ordinary  call- 
iags  npon  ibe  l#iad'a  d^y  md  that  evmf  peiaon,:  being 
ofihe  Bge  of  (mrteen  years  or  upwards,  cffinding  in  die 
pr«iiie^  iWlf  iWttMr^^  idfiknoa^fofMl  ^eahit; 
%|^<>;>Ia>Z2i:tt^iir^jQ|^^^  It  WBS'heia  that'the  ven^^ 
^iO^alioraewbovaBdd  arcflMrttct  bfisakton  «&irt^ 
botpoi  iii..dtt»<  exaaoise  of  Us  ofdinasyeiUling^  nrfght 

<A)'  1  tdttnl.  ISI.        '  ' 

recover 
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leocnrflT  the.  price.  I  eniirdy  ooDCur  in  that  dcciakii 
but  I  entertain  some  doubts  whetfier  the  statute  BpfHii 
at  aU  to  «  bai^gsin  of  this  desoriiitioii.  I  iodine  I 
think  that  it  applies  to  manual  labour  Jtmd  other  woi 
visibly  labprious,  and  the  keepiag  of  open  sbops^  Be 
I  do  not  mean  to .  pronounce  any  dedsion  upon  thi 
point;  niy  judgment  in  this  case  proceeds  upon  tw 
grounds;  first,  that  there  was  no  complete  contnicto: 
the  Sundmf^  and  secondly,  assumiiig  that  there  was,  ths 
it  is  not  competent  to  the  defendant,  who  alone  ha 
been  guil^  of  a  breach  of  the  law,  to  set  up  hia  ow] 
contravention  of  the  law  as  an  answer  to  tins  action  a 
the  suit  of  an  innocent  person.  As  to  the  first  pcMD 
the  statute  of  frauds  enacts,  ^  that  no  contract  fop  di< 
sale  of  goods,  &c.  shall  be  good,  except  the  buyer  shal 
accept  part  of  the  goods  so  sold,  and  actually  leodv 
the  sam^  or  give  something  in  earnest  to  bind  the  bai 
gain,  or  that  some  note  or  memorandum  in  writing^  c 
the  baigain  be  pade."  No#  in  this  case  there  was  n 
note  in  writing  of  (he  bargam,  and  on  the  Simdi^  ai 
rested  in  parol,  and  nothing  was  done  to  bind  the  bai 
gain.  The  contract,  therefore,  was  not  valid  until  th 
borsewas  dellvercidto  and  accepted  by  the  deftudani 
The  terms  on  which  tftie  sale  was  afterwards  to  tak 
place  were  only  qpedfied-  on  the  Sunday  an4  (iMM 
terms  were  inoprporated  in  the  sale  madeon  therndbsc 
1|uent  day.  ^^suming,  however,  that  the  contract  wi 
perfect  on  the  Sunday^  the  defoidant  was  the  perso 
offending  within  the  meaning  of  the  statute  by  exerds 
11^  his  ordinary  calling  on  the  Simday.  He  mig^ 
be  thereby:  deprived  of  any  right  to  sue  upon  a  con 
taoiff,  so  ill^;ally  made,  and  upon  the  same  prindfd 
any  other  person  knowingly  aiding  him  in  the  breach  c 
the  l^w,  by  becoming  a  party  to  such  a  contract,  wit 

th 
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ik&JmovIedge  that  it  vnm iUegal,  eouU  not  miupouiu       JSWL 

Bat  in  diis  case  the  faet  that  the  xlefendaat  was  a  dealer 

in  hones  was  not  known  to  Ihe  {daintiff  or  his  souy  h< 

dienfore  has  not  kiiowingly  eoncurred  in  aiding  the  de^ 

fendaot  to  o£^d  the  law,  and  that  bebg  bo,  it  is  nc/t 

eompetent  to  the  defimdant  to  set  up  his  own  breach  of 

the  hw  as  an  answer  to  this  action.    If  the  oontsaict  he 

Toidasfidling  within  the  statate,  then  the  pbintii^  who  is 

not apardo^  crinunis,  may  recover  back  his  money^  be^ 

oase  it  was  paid  ^n  a  consideration  which  has  fiul^ 

For  these  reasons  I  think  this  rule  must  be  d&scharged.  ^ 

.  HouiOTo  and  Littledale  Js.  concurred. 

Rule  discharged^ 


Lord  Baoot  against  Williams. 

j^SSUMBSIT  for  money  bad  and  Deceived.    Plea,  AKomptit  for 
&xst,nQnr«ssunipsit;  secondly,  that  on  the  9th  day  of  ^i^  pica, 
SSF'Mar  1822,  at  the  court  of  our  lord  the  kingr  in  and  U^^S^ar 
fbrtheloEdship  or  dominion  of  Dtfjffiyn  Owfd,  wttUd  S"^'^;?^;.^ 
the  torn  of  JBudcrt,  tiien  hddat  BuOdn  a&resaid,  in  thd  »^<f  ^f«^^ 

in  IfaUt  foft  the 

mAsLB  and  county  afi>resaid,.  and  within  the  juiia-  «une  crates  of 

action.    Ilq>li- 

ttcdon  of  said  het  mentioned  courts  befinre  A.  JB.  then  cadoo,  tiiiit  Uw 

1  •  A  gt  cwmwff  of  acdon 

cntf  stewMad  of  said  last  mentioned  court,  plauitiff  levied  werenottbe 
b  ciertain  plaint  against  defendant  in  a  oertain  plea  of  j^^  tbcramf 
tiH  of  4000^  upon  and  ibr  4he  very  same  identieal  t^^^StJ^ 

'  ^  .  the  defendant 

Bwitoehred  on  account  of  the  plaintiff,  and  as  bis  steward,  different  sums  of  moomr  at 
dJienpt  tines,  and  that  on  the  investi^tion  of  the  aooouytts^  tbfi  jtlaintif  found  that  there 
*»d))eto  him  a  mii'cli  larger  sum  than  tliat  for  wbidi  he  had  declared  in  the  inferior 
^  hot  that  iiQ  had.  proceeded  fpt  th«  smaller  spm,  und«r  the  Mki  that  the  defendant 
■w  no  Available  property  beyond  that  amount,  defendant  in  that  action  suffered  judgment 
^MuU,snd  |dfuntiff.Terieed.for340«.i  Held,  that  aU  the  sunj  which  the  phintiff 
^  the  dcfcntj^t  had  received  at  the  time  when  he  commenced  the  action  in  the  inferior 
*uH,.irafe  to  be  Considered  as  causes  of  action^  io  respect  of  whidi  he  ^ad  declared  and 
'^ercd  the  judgment. 


•16  eAflBS  IK  TRINITY  TERM 


IdM.  eooKS  of  action  as  thosd  whereof  plaintiflp hatk  ibov^ia 
TTT^  lib  dedamtioD  oMiplaiiied  agaimit  deftndant;  'and  siiA 
iigmut  |Hk)ceediiig8  werethereapon  had^  diat'afterwardB)  tftwk^ 
on  the  5th  day  of  OOober  1822,  ftc.  plaintiff  by  tiie 
consideration  and  judgment  of  the  conrt^  aoooidtug 
to  the  cQstom  of  die  same  cour^  recovered  agiinsi  d^ 
fcndant  his  sidd  debt^  and  6/.  18x.  for  his  damages^  wt&fii 
he  bad  sustained  as  wdl  on  occasion  of  ibe  detaiMnig 
Ms  8^  dd>t  as  for  his  costs  and  chai^  by  hha  about 
his  sait  in'  that  bdialf  expaEided»  whereof  defendaniwas 
convicted  ais  by  the  reocmi,  &c 

Replication,  that  the  causes  of  action  in  the  decbd^ 
atbn  in  this  action  mendonedi  were  not  the  same  iden^ 
tical  causes  of  action  as  those  in  the  second  plea  maob-^ 
tioned,  and  for  and  in  respect  whereof  the  said  soppoaed 
judgment  in  the  second  plea  mentioned  was  recovered^ 
At  the  trial  before  Garraoo  B.»  at  the  last  Spring  assizes 
for  the  county  of  jSU((^  the  following  fitcts  were  proTed. 
The  ddendant  had  been  the  steward  of  the  plainiil^  bdd 
hi  that  character,  between  November  1891  and  Jpril 
1822,'had  received  various  sums  of  money  arinng-fiom 
die  sale  of  the  pkindff 's  timber,  ezceedmg  cottsidcealiify 
8400f.  In  June  18S2  he'  received  two  other  auttis  M 
the  plaintiff's  account  In  Se^ember  182^  he  caslMd 
to  be  the  idaindff's  steward.  The  stewttfd  wboaud- 
ceeded  the  defendant  was  called  as  a  witneas,  Md4ie 
stated,  that  in  Jugust  1822,  he  investigated  the'diftMii 
«nt's  acoountSy  and  found  that  there  was  dile^fi«Ji«  Irfhri 
to  the  plaititiff  a  sum  of  7000^. ;  that  in  Aat  %Aimki^ 
took  into  ooiiSidenition  all  the  suhis' dittffedi  iiP'l^ 
I»^eseftt'aeii0%  eM^pt^aanib  ofma^iwlieh  dttf)id«ltbi^ 

'^nk  furt^ef  abetMfenddM'i^haWiigt  tiMBb«^ 
^Idttfy  come  to  his  (the  witness's)  knowledge  since  the  judg- 
ment 
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mentMsobtiuBedinthecoanatJbifA^n.  After  he^llitf  lAM. 
mtDe8%  had  inveftigated  the  aocoimtg,  he  difected  the  jJ^bT 
dCAoanto  be  brought  in  die  inferior  court  fiir  4000£i»  and  offamt 
jirigmeBthAviiigpassedbyde&oltihe  verified  for  3400^ 
oniyt  because  the  defendant  (as  he  then  tboi^ht)  had' not 
aq^  property  in  valoe  exceeding  that  sum.  Upon  these 
fllOtl  the  learned  Judge  was  of  opinion,  that  whatever  con<^ 
stftHted  «  subsnting  debt  at  the  time  when  the  proceedbg 
m  the  inferior  court  was  instituted,  and  was  known  to  bese 
hj-  the  agent  who  managed  the  whole  transaction,  was  to 
be  considered  as  included  in  and  constitutiQg  one  entire 
cause  of  action;  and  he  therefore  directed  the  jury  te^ 
jQnd  a  verdict  for  the  plaintiff  for  46i»,  but  reserved* 
Jili^r^  tx>  the  plaintiff  to  increase  the  verdict  as  the 
CQort  should  afterwards  direct.  A  mlenisi  having  beev 
obtained  for  that  purpose 

^^PMmtmAlewedeaxme.  The  causes  ofaetion  in  respect 
e(  which  the  plamtiff  now  sedcs  to  recover,  are  the  same 
m$  dioie  for  which  he  has  already  obtained  judgment  in 
Ae  mferier  court.  It  is  dear  that  all  the  sums  now 
diinied  might  have  been  iMOvered  in  the  fonneraetioto  . 
and  it  is  sot  competaQt-  to  a  purly  to  splk  his  demand 
into  pwls,  and  brings  separate  acdons  for  orvery-  dtstmtot 
item  in  an  account*  Here  the  pla^itiff's  agent  knewat 
di^time  when-  he  instituted  the  first  suit  tb#t  all  the 
^l^ipda  now^oUuuMpdr  (e?(cqpt  the  spm  of  4t6{,}  were.due;to 
ilM  fU^tiffi  l£tke  defimdanthad  pkadedi^'imd  Iswie 
ItaAlmQtelunimtfae  plea,,  ^videme  m^hl  hi^yi^  beep 
:^m  ift^iKmiectoCall  the  sums  wMeb  ll^i^hOi^^kw 

"i^rllwyitlbit^jMfenUy^ptoMd^  kfl^ 


m 
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caoies  of  action  te  thosd  whereof  plidiitiflPhatkibcM^ 
lib  deolaratioii  ocnnplaiiied  against  ileftndant;  aiil  :sil 
prt)ceeding8  were  thereupon  had^  tliat'afterwards»'td^^ 
on  the  5th  day  of  OeUAer  1822,  ftc.  plaintOF  by^  t! 
consideration  and  judgment  of  the  courts  taxbrdii 
to  the  custom  of  die  same  court)  recovered  agiiilalt  d 
findant  his  said  debt^  and  6/*  18;.  for  his  damages^  wifi 
he  bad  sustained  as  well  on  occasion  of  tlie  d^taiiin 
his  said  ddit  as  for  his  costs  and  chai^ges  by  faha  abcy 
bis  Sdit  in'  that  bdialf  expended^  whereof  defiald^li'wi 
connoted  as  by  the  reocmi,  &c 

Replication,  that  the  causes  of  action  in  the  deidte 
ation  in  this  action  mentfoned,  were  not  the  same  iilet 
tical  causes  of  action  as  those  in  the  second  plen  mei 
tioned,  and  for  and  in  respect  whereof  the  said  suppose 
judgment  in  the  second  plea  mentioned  was  reooverei 
At  the  trial  before  Garraco  B.»  at  the  last  Spring  assize 
for  the  county  ctSalop^  the  following  fitcts  were  pioTec 
The  ddendant  had  been  the  steward  of  the  pkint]l^^u» 
hi  that  character,  between  November  IMl  and  -:4p^ 
1822,  had  received  various  sums  of  money  arising'finM 
the  sale  of  the  plaintiff's  timber,  esceedtng  coilsideMM 
S400I.  In  June  1822  he'  received  two  olhisr  auttis^ 
the  plaintiff's  account  In  jSep^mfer  1822  he  petiio 
to  be  the  jdaintiff's  steward.  The  stewnrd  who  soft 
ceeded  the  defendant  was  called  as  a  wittiest  uadli 
stated,  that  in  As^ust  1822,  he  investigated  the  diAwi 
ant's  accounts,  and  found  that  there  was  diie^fiioisilrfhl 
lotheplaintiffasumofToao;.;  thatfn^at%Aimk&^ 
took  into  <|oii^id^ralton^  all  the  sutns'  dilttfedi  iK^^^ 

aalt4iad«reeitff«d  «n>Mtooai]ifi  lffi»itn»afc«tdil^^ 
^Ilf4  iiot>erahet(iifeiidaiit'J»litt^ 
'idUfy  come  to  hb  (the  witnesses)  knowledge  since  the  judg* 

menl 


fU^UOfih 


m  Titt  9itn$  y«AE  OF  0£oaOB  iV.  tit 

l^m^ltMiBBiiaibe  coari  BilUdhm.    After  he^llitf       IM*. 

i had  investigated  the  aooouatg,  he  difected  the    to^TbIoov 

ito  be  brought  in  the  inferior  court  fiir  4000£i»  and       ogavut 

jff^yiumt  having  passed  by  defiialt,  he  verified  fer  8400tr 

Qt^jri  because  the  defendant  (as  he  then  thoi^ht)  hadnot 

aiQrpinperQr  in  value  exceeding  that  sum.    Upon  these 

ftlPl^lhe  learned  Judge  was  of  opinion,  that  whatever  cen- 

slitiited  a  subsisting  debt  at  the  time  when  the  pcoceedtng 

ia^  iafisrior  court  was  instituted,  and  was  known  to  beso 

hg  die  i^ent  who  managed  the  whole  transaction,  was  to 

be  considered  as  included  in  and  constituting  one  entire 

pane  of  actioa;  and  he  therefore  directed  the  jury  te^ 

Sad  a  verdict  for  the  plaintiff  for  46Ly  but  reserved' 

JilMi^to  the .  plaintiff  to  increase  the  verdict  as  the 

CQutahonld afterwards  direct,    A  mleiHsi having beev 

[  for  that  purpose 


^lUfesonidiewedcauae.  The  causes  ofaction  in  respect 
ef  v4|^  the  plaintiff  now  sedcs  to  recover,  are  the  same 
as  dide  for  which  he  has  already  obtained  judgment  in 
liie'ioferior  court.  It  is  dear  that  all  the  sums  now 
diraed  might  have  been  iMOvered  in  the  fonner^^  . 

ttd  it  is  mt  competent-  to  a  pHrly  to  splk  his  demand 
into  pails,'  and  brings  separate  acticms  for  every-  dtstintot 
item  jo  an  aeooant  Here  the  plaintiff's  agent  knew,  at 
Atiknet  when  he  instiftated  the  firrt  stiit  di#t  all  the 
^fft^wm olaim^dr (exeqpt thie  spm of 46^,} wevedue 4p 
Ite  i^ffrtfffi  l£tke.  defondant  bid  {deeded^' and  Isiae 
MimQtefcmMb.'the  plea,..<videu;e  might.  hi|^  beep 
#91  ift^nHpect^ACall  the  sums^wlifteb  th^i^hw^liww 
iQillstfim  49d^iC\8«clbeiud^iia(|hii^bem 
.As(|4iimtiSj)»dB«f»ieirted^to  <9fvdi$»i4terftJlw 

^rlbmitlli4i^#Awdly.ii^^ 
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jAd  in  that  ctia  iL  amt  hava  i»M*ltMl*>*i  tha  lama 
of  action  whidi  are  the  iutgect  of  this  adioQ}  for  i 
hpd  and  reoeivod.  It  appears  tbat  tba  partiaa  4ULm 
gobeiiyreajiiririqxmawritof  en<piiy;  bmilMifL  j#d 
ment  haying  passed  by  de&ultythe  i^ent  of  the  pkmli 
^>y his  aflBdavit  of  veriiyatianj  provyi thadajtil  andtfhi 
the  amount;  h^  theieby«put  himself  in.  1^.  |h(M»4i( 
jvy.  Whatever  fiicts  were  known  to  hin^  Ib^sirfbl 
img;  be  oonsidered  in  the  spme  ^gfal  as  if  thcj  had  hm 
hid  in  evidence  befixe  a  juiy^  and  thcgr  bad  dmmn 
ooodasion  from  them;  and  if  a  jury,,  after,  hsjiiiog  i 
evidence  before  them  all  the  fiM^  which  were  known.) 
the  plaintiff's  agent,  had  found  that  SiOOL  wa8.lho.flu 
due,  it  is  q^ite  dear  that  the  plaintiff  could  not.j 
tain  a  second  action  in  respect  of  any  of  the . 
money  whidb  had  been  brought  under  the  constfenujo 
of  the  jury.  In  this  case  the  agent  of  the  plainti 
proved  that  he  was  aware  at  the  time  when  the  actio 
was  commenced  in  the  inferior  court,  that  all  the  snm 
now  daimed  in  the  present  action  were  due  to  th 
plaintiff  except  the  sum  of  462.;  and  that  being  so^.I  ai 
of  cpinion  that  all  the  other  items  must  be  conaidere 
as  constituting  the  causes  of  action,  in  respect  of  wfaicl 
judgment  was  recovered.  The  rule  for  a  new  trial  mw 
be  discharged. 


Batxxt  J.  The  case  of  Seddon  v.  Tutcp  is  distin 
gnidiable  from  the  present:  the  ground  of  the.dedsio] 
in  that  case  was,  that  no  evidence  had  been  given  ii 
die  first  action,  on  the  count  for  goods  sold  and  d^< 
vered,  but  that  the  plaintiff  recovered  a  verdict  tncrel] 
on  die  count  for  the  promissory  note;  and  it  was  held 
dMt  (be  jndgwfnf  in  that  action  was  no  ber  to  bis  re 
14  eoverinj 


IN  TM   F9WTH  YiAft  OF  GCOROS/  IV.  tVb 

oovtriflgf  ta  ft  mihseqttottt  action  far  goods  sold.    In  this 
OM  L«d  Bitgdiy  at  the  time  wlien  the  first  action  vr&s 
ooM&elieed,  had  a  demand  on  the  defendant,  not  "fet     jpl^^^ 
QtiiJftmm  'sttm  of  money,  but  for  diffiesent  sums  of 
monef  reoeived  by  the  defendant  on  his  account,  from 
iBArttm  pavitas  aM  at  (Bfibrent  times.    His  agent  %nif# 
tlMtelii(Mlluilb  ^  Nspeet  of  d  the  sams  DOW 
csriipHteiif^Miid  luM^  that  knowledge  he  fbrroedsA'. 
ofttioli'tkit'  |4OO&'WB0  the  whole  smh  which  Lbrdi 
%tf4lii|^ttodaim;  aod  if  he  acted  upon  that  opififdh. 
H  if  HMh'  die  same  llung  as  if  a  plaintiff  in  a  cause  at. 
niii  friaa^hatinlg  a  demand  of  OOl.,  consisting  ef  tiiree^. 
sQBis  ef  202^  wfakh  became  due  to  him  at  different* 
tiMs^ecaisoiitod  to  take  a  verdict  for  40/«    Iftbejuiyin 
SQcb  acsse,  at  tbe  suggestion  of  the  plaintiflg  reduced 
thtw&t  to  40^  he  would  be  boand  by  it^  Mid  coiildi 
not  sftaward  bring  a  second  action  for  tbe  other  20^.; 
k  feens  to  m^  that  he  is  equally  bound  by  his  own  act^ 
uiihissMe^  aghewodld  have  been  by  the  verdict  of  ai 
j«f  ia  the  other,  and  fhat  having  chosen  to  alftmdon  . 
lasdaimoDcs,  be  has  done  it  for  ever. 

HoLaon  J.  concurred.  *       <    , 

Rule  disdMU^J 


its 
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'    '  '"H<»t«^Bi'dg»ttflfcf^1iso<«E'^ill^J.TWJltEltJ'  >  ^» 

yi  liilu    .-.'i.-jjlli    II-.     OJ    hnu  •>llt  1  >M    lilji    -ijin-j   Ldiod 


A  tenant  oon« 
vcjcdhUfn. 
icrait  in  leaM* 

to  tni^  fo^  S^kii^  iisdcclr  4br  lhi<4Booiity^of  iKMi,  |0 1 

£^^3h1^  kiabi&l8bli|hcff)lfliDtiff}nBt«i^ 

^^^^  0«tto  'br  left  ycttrg^  byiidie^lflBdUiU  d-  Inu^  lipd 

to  eiecuteor  cnviiUr  tiivdra  mbiuhfi^  uoAcL^  XAmdt^tooknmfmkf] 

content  to  Um  ^       *^                                                                          ' 

dMd  within  di  ift  Oetdberj  l^f  1,  md  ■  beco^aSrig  JoPihBiiraaaMir^inrl^s  ^A 

months  front 

the^bto  themr  ciiibs&nooii,  OH:  the  dlk  of  I9fimni&er  latfi^  b^  deed  laaA 

void:  Held,  between  bim  of  the  figst  part ;  the  fceremi  pjeraoo^  ■hug 

^^^^^'  nemes  wore  subsof  ibed  as  crediton  of  the  ieoond  {Imt 

^l*^^'^*  'TSk&maB  Wbodman  and  the  two  defendants  (heu^'yn 


^^^iBot     oredkeins)  of  the  diitd  part;  ledtmgthat  JUoMnfi^wf 
vafuni  bjr  bim  ^  eeided'  of'freehold  and  leasehold  heceditanisntsit  naU  pas- 
nt,imt  that  M^sed  of  goods  and  chattels  and  personal  estate^  and  thai 


bent  on  n  party  ^  he^was  Indebted  to  \ik  Creditors  in  several  itona  of  mpaejif . 

^"g^^l^  '  *^I^^  his  WHS  wiaUe  t6  pay ;  ass^nedto  Wiiodminj\Ldaot 

a.!!7diM'  <a<<l^^'t«<l^'«Atf9«etfaoU^^ 

'^  •^  « ilUfdtlltir  4iii'pers6ii(fl  es<a«e' vBatAsqrosiin  tx3iit,!tft(f eUrl^ 
lflliaibn>^f ApipMUt^  dodtraetiUiitii  veqflrBad  pfanondip&a- 
'^6l^>ahd^g«i^  iw  dl  w»Aee^Hid)t8t>&^^ai^<afteR9^^ 
^dte  dM^of^iebri^iS)^  the^^tnJBii^^nidiBK^pnticih^i^dMD*] 
dMdet^tbdlresidueiiieealilyi  abifipi^^  cmhbq 

^the  et(^Mm>tvh<^  ihdald^^09ciili^nihh)dsklJp.riTJ^ 
l^^lllilh^'iitheiifiillowiiQgli  pvdtisbc  .^ffiiiDhabii&dihiMkl 

hfla  ^noiiin^ffjfe  ^rfj   ^J  nrub  ni  bslgo/   biii. 
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junomiial  to  more  than  6L9  should  r^/inf  .to  exeatie  ok       IM4. 
tMenmse  anuati  to  the  deed  within  mx  mondia  from  the      „ 
date  thereof  that  then  and  in  sach  case  the  same  deed,       i^aUui 
•Bd  e?^iir«i|^iffl#tm/>4i4,|^i|i|^)tl^^^ 
should  cease  and  become  void  to  all  intents  and  pur- 
iMBp^e^inhiaitodrpaafexiMH^     :JBiM0<i|9Ol/be 

wMjii«»^i|cy  b|r,ifaMitetoytl|e.otlwiy  t«M»f>^A>^l|i|8e 
-MBin»ealclBkavtt>jab^  ihat  he.oriffpjirt^f :d«.o|Kg)(t«|5 
ttdr^MU^r  afiveil.  1^  cMcuta^  iMlientr«i^lth^l4«9^* 

J:iqil£i4$;md  te  ftaUJOKi  ofrilh^^dfilMa^u^  a|  thc^^pe 
liiiiu  ii  if  ii>  «0&piBi^'<Mt  k.VM  toMiioticoPi^usiMe  pf 
tfe  prarittk  ImiMd^itety  afttr  ,t^ 
iasdAe  defendants  praoeodad  lo^  the>pceim09  iQ.lilse 
faiittlieyfcHind  asher^fifioer^iiiitHiemmn 
r  a  fi^fiufBttba  smt  of  a  caradilpc*  and  also  under 
adisiiess  for  rant,  at  the  instance  of  the  plajntfC  J^^ 
frid  tkeczeovtion creditor  his  debt»  andfftenrasdtf.pml 
tiiQ  iMitiff  the  rent  taJfM«0^ms  188S.  ;  Qo  the^7th 
atSmntber  tbegraoU  aU^  the  live  and  dead  atoek  «l|K9»,. 
jkifRanisea  by  amtionf  and  hept «  permi  iii|m«fi0sj^ 

p»mniiTi  lapa  iniBM^jfaiMptrf  the  flw»  ind  lha4MhRdr 

^kiiippaidttlie  rent  np^la  ZtfdH^ 
«!tbeitBaiH  attanipiad  to  ibem,  (that  £AMr«b(^wfPM«l 
jjriWjip  niiiii^.in,dM&<jbaiabr^rfHBBtii  K^  tiivi  dtif9i)4mtf» 
oimdjJiMnMiyiimtiluilfiMM^  LI0^nlyit(  iippo.  ^ 
^|nitt>.liUBaomai|0(iqt]iBdkfc^  .(»l^ 

MhM^lQiat.t4iA>idAmtWma.elit^  to  ie490i«i»,th9  vmt 
'fiwilhede&iiaamsy  wfaelbei^  tb^cofttinued  in^be  actual 
or  not)  beorase  the  legal  interest  :i|fkl)^ 
bad  Tested  in  th^  by  the  assignment,  and 
R  t  continued 
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cotitiiined  iii  them  duritig  the  whole  peHod  fcfr  wKdr  «I1 
rent  w»3  claimed.  For  the  defehdirbtsly  hbfWe^jit-wt 
contend^,  that  as  the  deed  was  not  executed  by  all  th 
creditotis,  Ait  noh-e2tecutioh  imbatited  to  H  ii^fb^  t 
execute  or  con^c^t  to  iif  and  tfiat  it  beclmi^  tdd  otk  th 
9th  of  ifay  18d5,  ahd,  therefore,  that  th^  dcf^diiilt 
had  not  the  fegal  interest  in  them  at  the  time  Wb^  tbt 
r^nt  claimed  t)ecaihe  due.  The  learned  Judge  '^wii  o 
opinion  that  the  deed  did  become  toid'  at  that  "time 
and  that  the  defendants  were  not  tiabU  for  the  ren 
claimed  unless  they  continued  in  posses^ibn  after  thai 
period  :  and  he  told  the  jury  to  find  for  the  plaintilK, 
if  they  thought  that,  after  Fehaan/  ISfS,  Eddodrd 
held  the  pi^mises  as  the  agent  of  the  defendants ;  bui 
if  th^y  thought  thai  he  ihen  continue  in  possession'  ot 
his  own  account,  to  find  for  the  defendants.  A  ^^rdi^l 
having  been  found  for  the  defendants,  a  rule  nisi  Wils 
obtained  for  a  new  trial  in  last  Ecuter  temtf  on  thie 
ground  that  the  deed  was  not  defeated  by  the  mere 
omission  of  the  creditors  to  execute,  but  that  it  wal 
necessary  to  shew  an  actual  refiisal. 


£.  Lctwes  now  shewed  cause.  The  non-exeCution  d 
the  deM  by  the  creditors  wa&  primft  fiide  evidetic^  of  h 
refusal  dn  their  part  to  execute' or  absent  td  it^  In  as- 
sumpsit for  money  dcfe  tipon  simple  coA  tract;  thcrdes- 
claratibn  always  contains  an  averment,  that  the  d^i^Ud- 
ant  i-efusled  to  payj  yet  in  such  cases^  lirheU  the  1^1 
liability  is  once  established,  the  hon-payment  iii'alwia}'^ 
considered  sufficient  evidence  of  a  ^isfiis&I  tdpay.'^'Bis 
sides  here,  Gfr^j^5,  a  creditor,  stated,  when  th^  deed 
was  executed  by  the  defendaUtS,  that  it  wai  vtrfd  in  cdfa^ 
!5  sequencfc! 


Lots.' 
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W0timi  <*f  ^  PW>XiW#    U  ^\Wt,  be  Ukep,  tfa^or^       I9»4i, 

ib^at^  phnvjs^  Vi^tad  bj  lb9  4^  iii  thejdje&ndnQts,  liable 
to<b9.div€9tiBd  upon  a  qon^itiOD  subsequent,  Tbat  be^ 
a  pQuditiQi^  the  e^t  of  which  ia  tp  defeat  ap  eafc^t^^ 
alneiidy yeslied^mitat beoonstrued strictly ^  apd so cpn- 
^UiUDg.  l2ie  |)rQvifiP)  it  is  quite  dear^  that  it  was  neoessajry 
to  prove  an  actual  refusal  to  execute,  or  asseut  td  the 
dood^  ia  order  to  make  it  void. 

*  BiYtst  J«    lo  ordeit  toedtitte  the  plaintiff  tp  main- 
taki  this  action  for  use  and  occupation,  the  dtfendanls 
Isxatt^  duiiog  the  period  for  which  the  rent  is  claimed) 
«itber  have  been  in  the  actual  occupation  of  the  pre- 
msessjor  must  have  had  the  hffi  interest  vested  in 
idienu    The  jniy  have  found)  that  the  de&t)d$nts  were 
vot  in  the  actual  occupation  of  the  premises.    In  iVa- 
vanber  1822  the  tenant  assigned  bis  interest  to  the  de^ 
fiendants,  and  they  took   possession  under  the  deed. 
Thto  js'a  proviso  in  it,  that  the  deed  shall  be  void,  if 
air  «nd  every  the  creditors  of  Ethxwds^  whose  4ebts 
ateonnted  to  more  than  61^  shall  refuse  to  execute  or 
:QDQseQt  to  the  dised  within  six  months  fiom  the  date 
Aenot.  It  is  said  that  the  deed  is  void)  because  all  the 
iQtbec^creditoi^i  did  not  ex^utS)  or  otherwise  conseiit  to 
.t^  deed.    But  the  proviso  makes  the  deed  void  only 
"^  ,case  any  pf  the  creditors  reiuse  to  execute  or  con- 
iSDL     The  question  iS)  therefore)  did  they  or  any  of 
tbm  refiise  tp  execute  or  consent  to  the  deed?  There  is 
Hb  evidence  of  that)  and  if  any  had  refused  it  was  a 
Atttter  capable  of  easy  proof;  for  whoever  went  round 
R  S  with 


SM 


(CA3B8> W)'nUNIlV  TEI^M , 


laMif 


ia  ibe.fifeiiilieBr  b^ipiiM  lcgi%  yesfed  in  ^  d^s^ndium 
aod  .|h#re  is/  Qotbi^g  lo  ^hew  that  it  wad  .ever  diTesfei 
oot^lfaem^  fi>rtl^^i3  no  evidence  of  a  refiisal  by  aq 
one  of  ch^  crediK^  .to  wecute  or  consent  to  tbfi.deod  \ 
aad  lAlU  there  was  such  refusal^  the  estate  which  had 
once  vested  in  the  assigneesy  would  continue  in  them  by 
virtue  of  the  original  assignment 


.JUliiTiAipup  J«  V I  lup  clearly  of  opinion^  tbi^  all  the 
interest  which  the  tenant  )\ad  v^  t^se  pt^^i^^  yc^^  M^ 
the  d^e^d^^t^  by  the  assignment     By  the  proviso  the 
eslate  conveyed  by  the  deed  might  become  void  upon 
th^^rBfuial  bf^afa]^  ofitft0;ctoditom>.jb^  ««citfft:9rdM93it 
t^llteloMk  )nMqw^/tbitibeiQ|rva  icfiaiiiio^riOMulffiMi^ 
iMSb  isitoldaatiivj^aii  Jisiati^iiplial  \»M€m0lmkijitrif^ 
Imihtn^  ikAiHii»6B^hady^mhAStk»%^mitomMtic^ 
blip  KaMtee*keMtir jtiioiteiiw^^ 
of  law,  as  near  the  condition  as  may  be,  and  acMl#MC 
to  the  intent  and  meanii^  of  the  condition ;  albeit,  the 
letter  and  worifc  bP'tfteci^taaittoil^ittiftdt-be  performed. 

But 


-:.     >l 


LonbvF 


IN  TBitl^^iH  ^^^idbfti^  ac(»iiGe  av.  sm^ 

oJlDSI^'^^liifi  me-^em»g^^  tHk  fMr)Mr>-  il  Im  '- 

tye^^'ttt^'i^^  absolute  i)ydie  nmi^a^' 

iflH^  ofJHe  itfdney  at  the  lime  wbeh  )t  ought  to  be  pMi 
Thv^'^httiete  t  bond  Is  cdnditmi63  ISO  he  voU,  «|iott ' 
the  payment  of  a  sum  of  money  upon  a  given  day,  the 
nbii^ii^dit  of  the  mobey  oh  thai  day  enabfeg'  the 
pac^m  pdt  th^  bond  In  sait.(a)    Btit  ff  the  bond  b« 
for  tt^  payment  of  a  given  sum  of  money,  with  a  cani^  . 
dkibd^kiit  it  diali  be  void  if  a  person  shall  refuse  to  do 
a:  i^cnlar  thing,  in  that  case^  in  order  to  defeat  die 
hbnhj  it  would  1ae  necessary  to  shew  an  actual  refusals 
The  niete  omission  to  do  the  particular  thing  requir^; 
would  not  be  sufficient    So  in  this  case,  in  order  ta  de- 
feat the  estate  which  was  actually  vested  in  the  defend- 
ants, "I  think  it  was  necessary  to  shew  an  actual  refisal 
td  e)[a(nite  or  consent  to  tihe  deed. 
-"*'"^""'  -•  -'meOmhat. 

>i9lfci«iall*3»«»  again-,  tuied  bdbt«46b«<€i  J.'Urdife 
I  IlhtflfiftiB  bris  ,9'.'  vsni  ?.■  .»>ijf!.a<o  ..(>  (,-..>  .f  ,«..i  h 


^atf 


CASES  U7  TRINITY  TBRM 


JW«. 


^-"-  .  M     Curtis^  Baronet,  and  Another  against  Jhe 
.Hi^ndredof  GoDi^T.  i     , 

By  theUMk  T^lllS  was  an  action  against  the  hundred,  brought  to 
c.s«.,  tnyper-  recover  satisfaction  for  damages  sustained  by  the 
uSaZfSltyMd  plaintiffe,  by  reason  of  some  person  unknown  haying 
mo^burfjf  kill,  ^iifljiiy^  maliciously,  and  feloniously,  destroyed  160,000 
wound  •ny^  fir  trees  of  the  plaintifife,  standing  and  growing  for  profit 
orotherwifle      in  their  plantations,  situate,  &c.     Plea,  general  issue. 

oMBtroy  SOT 

traei  planted  in  At  the  trial  before  Alexander  C.  B.,  at  the  last  Spring 

any  aTenue  or  .    .     _        ,  no  •  -    -i    i  *   i_ 

growing  in  any  assizes  for  the  county  of  Surreyj  it  appeared  that,  on  the 

Sw^Jirplant-  6th  day  of  May  182S,  the  plantation  of  the  plaintiff, 
m&ii!^Sx^  which  was  at  a  distance  of  a  mile  from  any  dwelling- 
be  S^SdffSr^*  house,  had  been  destroyed  by  fire ;  but  that  the  fire  had 
f^^^  °™:  commenced  in  an  adjoining  plantation  belonging  to  one 
inhabitants  of    Mr.  Laurel ;  and  that  it  burnt  through  his  plantation  for 

the  hundred  are  ,  • 

to  tnake  satis-  about  a  mile  in  length  before  it  reached  that  of  the  pltdn- 
tifTs.  The  spot  where  the  fire  commenced  was  half  a 
mile  distant  from  any  regular  road,  or  from  any  house. 
Some  remains  of  dry  fir  were  found  near  die  place  where 
tlie  fire  had  been  kindled,  and  seemed  to  have  been 
placed  diere  for  the  purpose  of  making  a  fire.  It  was 
objected  by  the  defendants'  counsel,  that  the  action 
coul^  not  be  supported  against  the  hundred,  because, 
it  tiie  fire  were  even  kindled  maliciously,  still  no  offence 
was  committed  against  the  9  G.l.  c.22.,  which  s;t^tute 


persons  damni. 
fied  by  the  cut- 
ting down  or 
destroying  any 
trees  which 
shall  be  com- 
mitted by  any 
offenders 
against  the  act : 
Held,  Uiat  in 
order  to  make 
the  malicious 
destruction  of 
trees  a  felony 
within  this  st»- 
tttte^theact 
done  must  pro- 
ceed from  a  malicious  motive  towards  the  owner  of  the  treesi  and  therefore  wherf  an  fu^tiqu 
was  brought  againit'^huii^d^by 'a'poriy  cbonniflect,  in  consequence  of  his  pTantatibn 
having  bwn  destroyed  by^fire*  And, it  appeared  that  th^  lUe  had  commenced  :aA.,|i^  d^ 
tance  of  a  mile  from  his  phintat^n,'and  In  adjoining  grounds  belonging  to  a  dSfferent  pro- 
piietor,  it  was  held  that  there  was  nojft  any  evidence  that  the  act  was.doM  from  motiva '  of 
malice  towards  the  plaintiff,  and  tlicrefore  that  no  offence  had  been  committed  against  the 
statute,  and  that  the  afilion  GO|uequent(y  was  not  maintaiiiable  against  the  hum' 


alone 


IN  THE   FlVTH  Y£A1t  OF  GEORGE  IV.  24^ 

alone  gave  the  par^  daannified  a  remedy  against  the      .18f4« 
hmdredi  the  1  0. 1.  c.  2.,  and  the  6  Q.  1.  c.  16.,  givuig       ^T' 
the  aetion  against  the  inhabitants  of  the  parish  tenon  and  _J^fj(^ 
ciS;  and  the  22  6. 2.  c.  S6.  ^.  8.  against  the  ftihabitants    of  Godut. 
of  the  hundred  or  ot  the  parish  town^  &c.  at  the  option 
of  the  party  damnified  in  those  cases  only  where  the  1191 
done  constituted  an  offence  against  the  9  G.  1.  c.2^. 
The  words  of  that  statute  are^  *^  that  if  an^  p^spa  qr 
persons  shall  unlawfully  and  n^aliciotisly  kitlt  ma^ny  o' 
wooad  any  cattle,  pr  cut  (}pwn  or  otherwise  destroy  any 
tre^  planted  in  any  avenue^  or  growing  in  any  gar^en^ 
ordiard;  or  plantation,  for  ornament,  shelt^,  or  prpfit." 
•And  it  was  contended,  that  the  words  taherwise  dstttog 
did  not  mean  to  destroy  by  firci  but  that.  U.  imported 
destruction  ejusdem  generis,  as  cutting  down,  the  tery 
next  sentence  of  the  act  making  it  an  offence  to  set  fire 
to  any  house,  &c.  not  including  trees.     SecKmdly,  that 
the  word  pktntaiion  following  the  words  ^  garden  or 
orchard,"  meant  a  plantation  contiguous  to  a  dwelUngr 
House.    The  Lord  Chief  Baron  reterved  to  the  dsfind- 
ants  liberty  to  move  to  entet  a  nonsuit  in  case  the  ver^ 
£ct  should  be  against  them,  and  directed  the  juiy  to 
find  for  the  plaintifis  if  they  thought  upon  the  evidence 
that'Ae  fire  was  kindled  wilfiilly,  but  otherwise,  for  the 
deTendantB.  A  verdict  having  been  found  for  the  defend- 
ants, a  rule  nisi  was  obtained  in  the  following  term  for 
anewtrial,  upon  the  ground  that  the  verdict  was  against 
vrldeDoe ;  and  now  BcUand  was  heard  against  the  nde^ 
and  Ifiir^^  and  CAf%  in  support  of  it.    The  questions 
dikQ^8edwe)30,il%$)^*#|(i^^  '. 

^igMw3ti  ttad,  s^Sbohdiy,  wheOier  the  MSb^  itriif  ^ 
nttMiiiial^  agatarr  the  htmdtifd:     It  was  conttodikl 
upon  the  gnMiiid»u|iik«iii^«|i'^  J4riiit' tbatHi^'^^ 
It  isrtumecessary  to  state  the  argument  here,  because  the 

Court 


fii4 VtHey  liiurKl  Ihat^ Wa^  i^ti:  ^itM^'f^W 

Wiiiiibdi  we  'think  tfi^^  iipoii  die  teitrii  «f  &Si^  i«Ifl 
tife  paying' tb^  costs  of  the  ffrst  trhil, '  hf  rtil^t^^BgSft 
suiBiiiiliy  to  t^e  cotf^idei^tioh  of  attotKcr'jtt^.^^Bi 
w^^ai^  of  bpltiibn;  th^t  4ven  !f^  the  plantmiDn  bUf  t>eK 
wilfUtiy  s^t  on  flire^  still  iliat  th^^  wbuM  iibt  h^iOk 
any  ofl^cfe  committed  lagdinst^estat^ 
and  thteefore  that  the  action  was  hot  properiy  fanrtidg) 
against  thehundtid.  The  other  statutes  cited  giv^to^ 
party  damnified  kn  action  against  the  inhabitant^tif  tli 
parish  or  tinon^  &c.  The  statute  1  G.  L '  5/,  2.  <:,  4* 
ebtltled  **  An  act  for  the  encouragement  of  the  grdWt 
d^  timber,^'  enacts,  diat  if  any  person  shall  malidonsl 
break  down,  cut  up,  pluck  up,  throw' down,  bai1t,'c 
otherwise  destroy,  &c.  any  timber  trees,  fruit  tre^  o 
a!by  other  trees,  the  party  damnified' shall  recover  satis 
iactioh  from  die  inhabitants  of  the  pSHsh,  tdWn,  ift  tHI 
The  siatute  6G.  t,  <:.  16.  t^tesf,  that  dbUb^'had aH^i 
wheCher'di^  fortfidr^  extended'  io'WSlR:^'  eSHMIthu^ 

^^UW^Aji^  any 'm^  li4itttf9h6i^ 
^J6mi^miy  &y  ofigAder  i^dxlik'that  fkti  ^ to  bi  ^i-feco- 

vered 


r' 


mf^jfljfl^f^ffif\  aaonliBd  die  wnaady  p*eo  by  the  rtatntM 
1 6.1.  &S.,  aad  the  6  G.  1.  c.  16.,  and  for  obvntfiqg  she 

^lfe«J3Hfi^*».^.l^erfgiven  by thefQrn»«»r  v%pr.. 

b^ijfpg(|ajtle<^«t  to  «}cb  |i«i9pns.sb#.«Ben|,mo8t  n|ee^^ 
lij^wo^,*!!^  ojBhaoei'*  re^  totbe  o/9iei)9e9  cirei^ 
bj{,J|,ftJL<  fi,i^  .,I>e,8t^«^^  JS.qL 8.  wd  ra^Mq^ipit; 
sta^^4iR  optfgixe.aiiy  ireioedyf|^(aii»t  the  huiBdr«d>,. 
AIl^i^,*^  th^refiire  gfve  the  iwa«dy  agi^nnt;^  inr 
h«j|^|P|||f  fifth^  parish,  town,  or  nil.  The  9  G.  1.  c  S2. 
bdng[.  tbe.oqly  statute  .which  gins  any  remedy  agua$t 
tbci,  liymliyd,.  ,sod  Jhe  29  G.  2.  c.  86..  gtyiog  ao  <^ 
tkni-to  Um  party. damnified,  to  bring  his  action  ather 
i^jijil^the  hundred  or  against  the  parish,  town,  or  vill, 
&C.  fp,  cases,  where  the  person  committing  the  act  is  an 
oSeoflffe  ^gsiost  the  statute  9  G.  1 «  c.  82.  The  question 
therejEo^in.tbis  case  is,  whether,  the , person  or  parsons 
w^.^^  9Ct  wl^eseby.  die  fdaiotiff  has  been  dantt^i6edf 
w^ ^(^^)l^^qgBijQst..tbat  sWiaU.  -  ITie. wofds  are^, 

"^  flr.8r#s''d'rToj9ptiflyi^^8«v,f%5fi^^^ 

-   «»;wr^.<^^«fc}^>^>ih^^i|ingjif£:jpf 

this 


251 


fiSS 


QiWPS  i«  TAINITY  T£IIM 


CUKTIf 


^,i)[|iii^iD^  cMle  b]r£ris;a^fJ9.ia  H»,viJP€aroej  ir 

]^78$)».  that  in  onji^r  ^.  bridg  .tfae  offerer.  wilhitaL  ^ 
MHi»ii#i»-  it  wflfi  necessarv  lb  shew  that,  lluft  mfiiirilvr 
^apio^t^l^  4ppe:&«^.i^  agaioj^r.l^ltf/iwiiei 
if^iwdi;^  from  any  angry  for.  pn^gwwite  4%^tJ 
against  the  .beast  it»^  ,  TTke  sgmer  paint;,  ,wpr  rd 
hfHotium  a  and  J7az^^  J.  in  5&fpA^ii!s,caip.<A)^- 
aU.  these  casea  the  prisonera  were  acquitted*  Bnt.iii  J 
k:Aa«faiiu  tenn  1823,  the  sanle  point  waa  decided  by 
thejudj^  in  a  case  whexe  the  prisoner  had  been  tc 
victed.  That  was  the  case  o£  the  i(j»£v..ilt<s^.  Tin 
the  indictment  -was  for  killings  maiming,  and  womidi 
A  sheq)  of  Ma$y  Clare.  It  appeared  that  the  prisoi 
acted  from  malice,  not  against  Mtny  Oare^  bat  agac 
Joseph  her  son  and  manager.  The  judges  heldy  that 
Joseph  could  in  no  respect  be  deemed  owner,  the  a 
.viction  was  wrong.  All  these  cases  were  decided 
the  first  branch  of  the  clause  respecting  the  maiming 
icattle,  but  the  words  mkcui^uUy  and  maUdoasby  apply 
and  must  receive  the  same  construction  in  both  branch 
^  commenting  on  this  statute^  and  the  statutes  6  G. 
e.  36.  &  c.  48.,  Mr.  East^  after  nodcing  several  points 
>Mrhich  they  differ,  observes;  **  The  most  important  d 
•tinction  of  all,  b  the  view  and  intent  of  the  Black  k 
contrasted  widi  the  other  statutes.  Supposing  that  t 
words  ^  wilftdly  and  maliciously,'  which  occur  in  t 
preamble  of  the  statute  6  G.  S.  c.  S6^  of  which  the  fi 
cidy  is  used  in  the  enacting  part  of  the  6  G.  $.  c.  4> 
are  a  descriptive  part  of  the  ^flfence  under  diose  si 
•tiitesf,  yet  tls  whple  scope  of  those  statutes,  which  wc 


(a)  2XmcA,594.  (6)  2X«acA,  609. 


(c)  2i£^*4P.C.106£ 

intend 
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CoATIf 

ngnthut 
tlie  Hundrcii 


depredflllDti,^he^  thilttbe  wtiM  '  ihdicitasly'  isoMyto 
be  tok^  in  k^^vMiatgiDkrA  ri|^iilfieatic»]^  as  <Utt6tiii[^  mi 
iBikrtiM  and''bfld^M^'dti  aiet'aoire  lIld<^aIdKII09'i^^  an     ofGoDiiCT^ 
uujlfiit  TOiiirc-w  gftotf  tn^  a  c&irefess  tncUKfcinod  or  inis^ 
cliiefr>^'MnieMtti  kl  eMierta  bring  an  dBtaoAer  vfiMik 
tbefttdty  of  dtaA  u<ider  tlie  TSUack  Act,  Ote  ihiallce 
mM  b^'p^i^dbtmlt^inst  the  owner  of  the  'pto^er^ 
ThWbisbedn  e)q[)ressly  holdbn  with  resipedC  to  the  ofienoe 
of  killdig,  mftiming,  or  wounding  aUtle:  and  the  two 
efltecdsare  desittibed  in  the  same  paragraph   of  the 
dirtis^  Had  mtik  thereftire  hate  the  same  consttnc* 
Hdrt .•  '  Sinee  the  pubfieation  of  that  woric,  the  qnes- 
tioh^tipim  fte  latter  bhmch  of  the  danse  has  edme  under 
thfe  4x>a9)derfttion  of  the  judges  in  the  case  of  7%e 
Kmgv.  Ttyk/f"  in  tiitary  term  1819.    In  that  cafse  one 
XiK^^  had  many  young  lipple  and  pear  trees  in  his 
gaiden  from  four  to  six  feet  high.     The  prisoner, 
from  malice  to  Knevetfj  cut  down  about  100  and  left 
them.    U^y  wkre  cut  below  the  grass,  and  might  shoot 
again  and  be  regrafted,  and  would  bear  again  in  five  or 
six  years.    The  jury  found  that  the  trees,  ^  though  cut 
down,  were  not  totally  destroyed,  and  upon  this  finding 
the  juflg^  were  unanimous  Aat  these  were  trees  within 
the  act^'bdsause  they  were  growing  for  profit,  and  that 
catting  them  down  without  total  destruction  was  suffi- 
cient to  bring  the  case  within  the  act;  and  that  the 
9G.1.  r.^.  was  not  repealed  by  the  statutes  of  the 
6  6.3,  e.  S6.  &  c.  48.,  because  they  applied  to  oases 
where  tfaeie  was  'nb  malice  against  the  owner,  and  the 
coBvicBoh  waslield  io  bie  right*  One  of  the  questions  in 
thfll  csfdSfhis;^  i^iftetherth^  destruction  of  trees  in  gard&As, 
orchards,  and  plantations,  continued  an  offence  under 
Ae9G.  1.  c.  22.,  notwithstanding  the  subsequent  pro- 
visions 


CASDB  IK  TRINITY  TERM 


1824.. 

WlCKEf 

agakui 
Bkcham.. 


i^  that  wiitrenrer4;heiiittre8t4)Cdie  eoiweiiMieees  is  jaic 
altfioi^h  thft  covenaat  be  in  t^n^  jot^t  attd.  se?er£ 
th^  action  follows  che.ntt|tiir^  of  the  interest,  and  inu 
be  biought  in  the  name  4if.  fdl  t^covebantees;  bi 
where  the  interest  of  the  eovenanlees  is  scnremL  tb€ 
Ttiaf  iiiaimniii  siBpanite  aetions,  ald^ough  the  langu^  < 
the  covenant  be  joint.  Looking  oi^>to«  tbe  languag 
of  tiie  covenant  in  this  cas^  it  would  appear  to  be 
joint  covenant;  bat  the  interest  of  the  covenantees 
several,  each  of  them  having  a  distmct  inter^t  lii  tb 
annuity  payable  to  him.  The  interest^  therefore,  bein 
several,  the  covenant  must  also  be  'several,  and,  cor 
siqnently,  this  action  is  properly  brotight  by  the  ea 
ecutdr  of  th^t  covenantee  whose  annuity  ^as  in  arrea 
The  eases  cited  on  the  part  of  the  defendant  are  dL 
tinguisb«61e  from  the  present,  because  in  each  of  thos 
cases  one  of  the  covenantees' had  no  interest  whatever 
and  the  coyefnant  was  not  only  joint  in  its  langtiage,  bi 
it  wa^  for  the  performance  of  ohe  entire  thing.  Here,  th 
covenant  is  for  the  payment  of  two  distinct  annuitiei 
In  Soils  V.  Yate  the  covenant  was  for  the  payment  < 
one  entire  sum  to  one  of  two  covenantees.  It  was  m 
only,  therefore,  joint  in  its  language)  but  the  two  cove 
nantees  had  a  joint  legal  interest,  although  one  of  thei 
Only  was  to  derive  a  benefit  from  it  The  same  obs6r\ 
ation  applies  to  the  case  of  Anderson  v.  Martindale  .•  th 
Covenant  there  was  to  pay  one  annuity  to  one  of  th 
two  covenantees.  Here,  the  covenant  is  for  tli'e  j|!>aymeTi 
of  a  distinct  annuity  to  each  of  the  covenantees,  and 
liherefete,  the  interest  is  cl^rly  severed.    * 

'    ''  Judgment  for  (h^  plafintifi 


i,U 


IN  THk  Fifth  Ybaii  of  OEQR6E  IV. 


Pabker  against  Rahsbottom  and  Otliers. 


nPHIS  was  a  fagned  issue,  directed  by  the  Court  of  ^.  A  anda 

•A  cafTMd  on  tlM 

Chanceiy,  to  try  the  two  following  questions,  viz.  busioenof 

first,  whether  the  phiintiff  was  legally  entitled  to  prove  pMtnmfa^^ 

any,  and  what  d^t,  under  a  commission  of  bankrupt  ulr^iJ^^ 

issued  against  EOaoard  Penfold,  John  Sfringett,  and  ^^^^^ 

William  Margesson  Penjbld^  bearing  date  the  29th  of  J^iiT^at^ 

Hanoi  1816;    and,   secondly,   whether,  in  respect  of  "^ock*  ^nd  ha 

took  iqparato 

such  debt  as  was  proveable  under  the  commission,  the  boncb  for 
plaintiff  had  any  legal  lien  upon  any,  and  which  of  j9/uid'c.,coii- 
ihe  securities  mentioned  in  the  schedule  annexed,  to  aierepUuangof 
a  catain  indenture,  bearing   date    on  or  about  the  ^nat'cwMdls 
ISth  t%  1814,  and  made  between  the  plaintiff  of  the  j^^jf^l^^ 
fiist  part,  Jchn  Springett  of  the  second  part,  and  JEdtwini  P«>|»^"  ^ 

by^.  Tbestock 
not  boDgrepltcedy  A.  brougbt  actions,  and  recovered  judgments  on  tbe  bonds.  A,  afterwards 
Ttored  from  ibtt  concern,  and  at  that  time  SOjOOOf.  3  per  cent  consols  was  due  to  him ; 
Iff  the  deed  of  dissofaition  J7.  and  C  covenanted  to  replace  it  by  four  instalments,  and  that 
if  tbcy  failed  to  do  so  ^  might  resort  to  the  judgments  recovered  on  the  bonds ;  and 
fortbcr,  that  he  Aoold  have  a  Sen  on  certain  specified  securities  for  that  debt,  and  also,  as 
SB  todcmnttj  against  partnerriiip  debts,  which  they  covenanted  to  pay.  One  instalment 
vsi  Rplaced  wiien  due,  but  Bm  and  C.  havmg  ^led  to  replace  the  second,  a  new  arrange- 
aeot  (not  nnder  seal)  was  entered  into,  whereby  it  was  agreed  that  the  transaction  should 
be  ODuiderad  as  a  loan  of  money  from  the  first,  and  that  tbe  sum  produced  by  the  sale  of 
tbe  15,0001. 3  per  cents,  which  remained  due,  which  was  10,083/.,  should  be  the  debt,  and 
be  repud  at  a  future  day  with  5  per  cent  interest  Tbe  value  of  15,000^  3  per  cent, 
ooesolf  at  the  date  of  this  last  agreement  was  S437/.  Before  any  part  of  the  10^0882.  was 
psid,  R.  and  C  became  bankrupts,  and  at  the  issuing  of  the  commiaion,  two  out  of  the 
time  itDaming  days  fixed  by  the  deed  of  dissolution  for .  tbe  re-transfer  of  stock  had 
pMed:  Held,  that  tbe  second  agreement  was  void  for  usury,  but  that  the  de^  of  disso- 
lotaoo  lanaincd  Unding,  and  that  A,  might  prove  under  the  .commission  against  B.  and  C 
tor  the  15,00OL  3  per  cent  consols,  the  value  of  the  two  instalments  due  before  the  bank- 
nptcy  to  be  ascertained  by  the  price  of  consols  on  the  days  when  those  sums  respectively 
beetme  due ;  the  ralue  of  tbe  third  to  be  taken  at  the  price  of  consols  on  the  day  when  the 
fiwimriiinon  ianied*  with  a  rebate  for  the  interval  between  that  day  and  the  day  fixed  for  the 
n-tnmsfcr  of  that  instalment;  and  further,  that  ^.  still  had  the  lien  ffiven  by  the  deed. 
d,  hsving  paid  certain  old  partnership  debts  after  be  left  the  concern  i  Held,  secondly,  that 
bf  Bight  prove  for  those  abo.  Whilst  A,  remained  in  the  bank  be  received  interest  upoa 
bii  sdvances  without  any  deduction  for  property  taz4  Held,  thirdly,  tiiat  no  deduclion  was 
to  be  made  in  reqiect  of  that  from  the  sum  to  be  proved  by  him,  inasmuch  as  it  did  not 
appear  thtt  tbe  bsnkniptft  had  KCOun(^  to  govcrooieDt  for  the  proferty  ttt  on  tlie  vuemm 
iopiid. 
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Penfold  of  the  third  part,  and  which  securities 
as  follows.  A  mortgage  from  WUliam  Elgar  of  ib 
stonCf  in  the  county  of  Kent,  to  JR.  Parker^  J.  Spriti 
and  E.  Pen/old^  for  securing  10,000/.  and  inte 
A  bond  from  the  Earl  of  Bomney  to  R.  Parker 
Springettj  and  E.  Penfdd^  and  a  promissory  not 
Mr.  W.  Archer^  of  Maidstone^  to  the  said  last  k 
tioned  persons,  for  1000/.  and  interest  The  pi 
tiff  in  his  declaration  as  to  the  first  question  avex 
that  he  was  entitled  to  prove  a  debt,  to  wit,  80,€ 
under  the  said  commission ;  and  as  to  the  sec 
question,  that  in  respect  to  the  said  debt  he  ha 
legal  lien  upon  all  the  said  securities.  These  ser 
averments  were  denied  by  the  defendants  in  their  pi 
and  issues  were  joined  thereon.  At  the  trial  beJ 
Abbott  C.  J.,  at  the  Middlesex  sittings  after  Easter  t 
1823,  a  verdict  was  found  for  the  plainti£F  upon  fa 
issues,  subject  to  the  opinion  of  the  Court  upon 
following  case.  The  plaintiff,  in  December  1787,  ente 
into  partnership  with  E.  Penjbld  and  «7.  Springett 
bankers  at  Maidstone,  in  the  county  ofKentj  far  aU 
of  twenty-one  years^  which  expired  on  the  Slst  of  j 
cember  1808.  In  January  1809,  an  agreement  ' 
entered  into  between  the  partners  to  continue  the  pi 
nership  for  a  further  term  of  seven  years  upon  the  ss 
terms  as  before,  except  that  the  plaintiff  should,  inst 
of  an  equal  division  of  the  profits,  receive  one-t^tl 
the  profits  beyond  the  other  partners ;  by  this  agreero 
it  was  settled,  that  the  plaintiff  should  receive  four-ten 
of  the  profits  of  the  concern,  E.  Penfold  three-tent 
and  J.  Springett  the  remaining  three-tenths.  In 
course  of  the  year  1810,  it  became  necessaiy  that 
vances  should  be  made  to  the  bank,  and  on  the  ntt 
21  J 
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Jvfy  in  that  year,  the  plaintifr  advanced  to  the  bank  for       1824^. 

the  use  of  the  partnership  the  proceeds  of  a  sum  of 

30,000{.  S  per  cent  consols,  and  subsequently  a  farther       agama 

Raxsmmvouc* 
sum  of  18,20o;.  of  the  same  stock.     Before  the  1st  of 

Jamtary  1813,  by  various  repayments  to  the  plaintifi^ 
the  advances  were  reduced  to  80,000/.  3  per  cent.  con« 
sols,  and  on  that  day  E.  Penjdd  and  J.  Springett  made 
ttid  executed  two  several  bonds  to  the  plaintiff  in  the 
penal  stun  of  18,000/.  each.     The  condition  subjoined 
to  eadi  was  the  same,  with  the  change  only  in  the 
naifiie?  of  the  obligors,  and  was  for  the  replacing  of 
9000&  S  per  cent,  consols  on  or  before  the  Ist  January 
1814^  and  payment  of  the  dividends  by  way  of  in- 
terest in  the  mean  time.     In  October  1813,  the  sum  of 
10,0(Ktf.  Sper  cent  consols  was  reinvested  in  the  plain*- 
tiff's*  name  out  c^the  funds  of  the  bank.  After  the  sum  of 
M,000/.  consols  was  advanced  as  aforesaid,  Parker  in- 
nted  upon  receiving  payments  equal  to  the  dividends 
witlioiit  any  deduction  of  the  property  tax,  and  he  al- 
ways sAerwards  had  credit  in  his  private  account  for 
an  amount  equal  to  the  dividends  without  any  deduction 
of  the  property  tax  upon  i31  the  stock  remaining  due 
^kmn  to  the  period  of  tiie  dissolution  of  partnership 
l^ereuuAer  mentioned.    E(e  had  also  credit  in  his  said 
aooouDt,  with  his  privity,   for  interest  upon  the  said 
pv^ments  firom  the  time  when  such  dividends  became* 
doe  until  the  same  were  paid.     Interest  was  not  al- 
lowed to  tiie  customers  of  the  bank  uiiless  they  left 
it  fiv  a  given  period,  and  then  only  on  a  special  agree- 
ii^t.    The  stock  mentioned  in  tiie  conditions  of  the 
^)ODds  was  not  replaced  according  to  the  terms  of  the 
condition,  viz.  on  the  1st  day  of  January  1814,  on 
wKck  day  the  market  price  of  tiie  stock  was  61  f, 
S  «  whereby 
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whereby  the  bonds  became  forfeited ;  and  in  Easter  tei 
1814,  the  plaintiff  signed  judgment  in  two  several  actic 
which  had  been  brought  by  him  in  Hilary  vacadon 
the  Court  of  King's  Bench  upon  the  two  bcxids.  < 
the  5th  of  July  1814,  the  partnership  between  the  plai 
tiff  and  E.  Pertfcld  and  J.  Springett  was  dissolved  by  t 
plamtiff  withdrawing  himself  from  the  concern  ;  and  « 
the  ISth  of  the  same  month  of  July  a  deed  of  dissoluti( 
of  copartnership  between  the  said  parties  was  execut 
by  them.  This  deed  began  by  reciting^  that  the  parti 
had  carried  on  the  business  of  a  banker  under  articles 
partnership,  by  which  Parker  was  entitled  to  four-tentl 
and  each  of  the  others  to  three*tenths,  of  the  conoen 
that  Parker  had  advanced  large  sums  for  the  use  of  t! 
concern ;  and  that  «7.  Springett  and  E»  Pen/old  had^  I 
their  respective  bonds,  secured  the  retransfer  to  Park 
of  9000^  and  9000/.  3  per  cent,  consols  on  the  1st 
January  1814,  with  the  dividends ;  and  that  those  sue 
not  being  retransferred  at  the  day  fixed,  Parker  hi 
commenced  actions  and  recovered  judgments  on  tho 
bonds ;  that  the  several  sums  of  9000/.  and  9000/.  8  p 
cent,  consols  had  not  been  replaced ;  and  that  the  furth 
sum  of  2000/.,  like  annuities,  was  also  due  to  Parka 
that  1 1S9/.  was  standing  to  Parket^s  credit  in  the  pai 
nership  books  under  the  head  of  profit  and  loss;  ar 
^hat  he  had  agreed  to  assign  to  E.  PenfiM  his  share  i 
the  concern,  and  the  said  sum  of  1189/^,  upon  havic 
such  indemnity  against  the  partnership  debts,  and  sue 
security  for  the  retransfer  of  the  several  sums  of  9000i 
9000/.,  and  2000/.  stock  as  thereinafter  mentioned.  Tl 
deed  contained  an  assignment  by  Parker  to  E.  PenfiM  ( 
the  sum  of  1139/.  and  his  share  in  the  concern,  an 
•ovenants  by  Springett  and  E.  Pen/old  to  pay  the  part 

Rerski] 
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aenhip  debts  and  indemnify  Parker  against  them ;  and        1 824^; 
they  further  covenanted,  that  the  several  sums  of  9000/^        '       * 
and  9000/.,  and  2000/.  3  per  cent,  consols,  and  the  in-       f^s^inu 
terest  and  dividends,  should  be  transferred  and  paid  to 
Parker  by  four  equal  instalments,  on  the  5th  oljanuary 
and  the  5th  of  July  in  the  years  1315  and  1816;  and, 
that,  if  de&ult  should  be  made  in  payment  of  the  said 
sams  or  any  part  thereof,  it  should  be  lawful  for  Parker 
to  proceed  in  the  actions  before  mentioned  without  re- 
viyiog  the  judgments.     They  also  covenanted,  that  cer- 
tain securities  specified  in  a  schedule  thereunder  written, 
(being  the  same  that  were  mentioned  in  the  issue,) 
shonld,  together  with  the  monies  payable  in  respect  of 
them,  be  retained  by  Parker  for  tw6  years  as  an  i|i«* . 
demnity  against  partnership  debts,  and  should  also  be 
retained  until   the  whole  of  the  said  sums  of  9000/L,^ 
90002.,  and  2000/.  5  per  cent  consols  and  dividends 
sboald  be  paid. 

The  dissolution  of  partnership  was  proposed  by  the 
plaintiff.  At  that  time  the  bank  had  sustained  con* 
siderabfe  losses,  for  two  or  three  years  before  no  pro- 
fits had  been  divided,  but  the  whole  of  such  profits 
liad,  at  the  suggestion  of  the  plaintifl^,  been  car- 
ried to  a  ftmd,  called  the  reserve  fund,  to  pay  ofiT  the 
losses;  and  at  the  time  of  the  proposal  for  and  of  the 
dissolution,  the  concern  was  known  by  both  pariicIS 
to  be  insolvent  as  a  separate  establishment,  and  was  be-  . 
lieved  by  both  to  be  deficient  to  the  amount  of  7000/., 
although  as  to  the  public  it  was  solvent,  because  the 
pIainti£P  and  the  defendant  E.  Penfbld  had  both  con- 
riderable  private  property.  After  the  plaintiff  had  thus 
i^etired  firom  the  partnership,  JS.  Penfoid  and  Springett  ad- 
nutted  WSUam  JMargesson  PenfiMf  a  son  of  the  former, 
S  S  a* 
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as  partner  in  the  concern,  and  they  tog^lier  contiao^ 

the  banking  business  until  their  &ilure  and  bankruptc 

as  hereinafter  mentioned.     The  first  instaknent  of  50O)i 

S  per  cent,  consok  was  paid  under  the  deed  of  diss 

lution;   but  the  second   instahnent  not  haying  he 

paid  according  to  the  terms  of  that  deed,  a  msgociatai 

took    place    between    E.  PenfM  and   Springett  ai 

t)ie  plaindif  upon  the  subject  oi  such  default;  ai 

on  (he  6th  of  September  1815,  the  following  agre 

ment  was  entered  into  between  the  plaintiff  and  i] 

said  £•  Pen/old  and  Springett^  viz. :   **  Memorandui 

^his  6th  day  of  September  1815,  that  it  is  agreed  betwa 

fi.  Parker  and  £•  Penfotd,  on  behalf  of  themselves  and  c 

partners  in  the  Kentish  bank,  with  reference  to  the 

articles  of  separation  in  regard  tp  the  replacing  of  sta 

therein  mentioned  belonging  to  Mr.  Parker,  that  tl 

sepond  instalment,  which  should  have  been  replacod 

July  last,  of  5000/.,  and  the  two  future  instalments 

$QOOL  each,  shall  be  accounted  for  in  money  at  thie  pri< 

originally  sold  out,  and  the  said  E.  Pen/old  and  Cp.  r 

leased  from  the  replacing  thereof  and  that  they  shi 

pay  to  JJ.  Parker  interest  at  5  per  cent  hdf  ye^rly^  c 

the  5th  of  January  and  5th  of  jy^  every  year,  until  H 

principal  and  all  interest  shall  have  been  repaid*     Pa 

i^  is  to  retain  all  the  securities  now  h^Id  by  him,  e: 

pept  Archer's  note  of  1000/.,  and  a  tan  yard  Qnd  pr 

mises  ac^oining^  contained  in  lot  second  of  particubu 

pf  sale  of  EJgair's  premises,  of  28th  of  J%  1814>  i 

lieu  of  which  a  bond  is  to  be  forthwith  inade  and  ex< 

cuted  by  E.  PenJiM  to  /I.  Parker,  to  make  good  an 

deficiency  at  the  final  payment  and  closing  of  this  ac 

cp^nt  between  them.     In  consideration  of  the  pircuiQ 

^tanc^  and  for  accommodation  of  the  Kentish  ha^ 

tLParkCi 
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X,  Parker  agraes  to  postpone  the  payment  of  the  debt,       1824p. 

wiz,  5041/.  175.  6d,y  one  half  part  thereof  until  the  5th       p 

day  of  Jkb  1818,  and  the  second  half  part  with  all  in-       <^<'"< 

'  RAittionoiCi 

teiest  due  thereon  till  the  5th   of  Juh/  1820.     The 

amount  of  the  15,000/.  consols,  at  the  price  sold  out,  is 
agreed  to  be  in  money  105089/.  15^.     In  case  any  part 
of  these  securities  should  be  sold,  the  produce  is  to  be 
paid  to  Mr.  Parker  on  account  and  in  reduction  of  the 
within  instalments."   On  the  1 7th  of  July  1 810,  at  which 
time  the  stock  was  sold  out,  the  market  price  was  67|, 
making  the  proceeds  10,088/.  1 5s.    On  the  6th  of  Sep' 
tember  18 15^  the  market  price  was  56^^  making  the  pro- 
ceeds or  value  of  the  stock  at  that  date  8437/*  1 O5.   Under 
and  in  pursuance  of  this  agreement  the  plaintiffgave  up  to 
£.  Pei^bld  and  Springett  the  promissory  note  of  Archer 
fcr  1000/.,  mentioned  in  the  schedule  to  the  deed  of  dis- 
sdution,  and  also  his  security  upon  the  tan-yard  and 
premises  adjoining,  mentioned  in  the  memorandum  of 
agreement;  and  in  like  performance  of  the  said  agree* 
ment,aatlie  10th  Ock)ber  1815,  E.  Penfidd  and  Springett 
executed  a  joint  and  several  bond  to  the  plaintifi^  in 
the  penal  sum  of  10,000/.,  conditioned  for  the  payment 
bjthem,  or  either  of  them,  to  the  plaintiff  on  the  6th  of 
JU^  1890^  of  all  such  part  and  so  much  of  the  said 
debt  or  sum  q£  10,08S2L  15^.,  and  interest,  at  the  rate 
of  5  per  cent,  per  annum,  on  the  6th  day  cfjufy  1820, 
as  should  then  remain  due  and  owing  to  the  plaintiff 
the  mon^  to  be  ultimately  recoverable  thereon,  being 
liaited  not  ta  exceed  tbe  sum  of  5000L    On  the  10th 
of  October  1815,  the  market  price  of  stock  was  58^. 
On  the  29th  cS  March  1816  a  commission  of  bankrupt 
wsi  isaoed.  against  E.  Penfbldj  J.  Springett,  and  Wittiam 
if^e$wn  Penftfldj  under  which  they  were  found  and 
S  4  declared 
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declared  bankrupts;  and  the  defendants  in  thb  « 
were  chosen  assignees  under  the  commission*  At  t 
time  of  the  bankruptcy,  several  of  the  debts  which  w€ 
due  from  the  partnership  of  the  (plaintiff  and  E.  JPi 
fold  and  Spritigelt^  and  which  E.Penfiid  and  Springi 
had  covenanted  by  th^  deed  of  dissolution  to  pay,  i 
mained  unpaid,  and  the  plaintiff  since  the  bankruptc 
has  paid  some  of  them.  The  amount  of  the  pr 
perty  tax  upon  the  dividends  of  the  stock  rematnii 
due,  for  which  dividends  the  plaintiff  had  credit,  wit] 
out  allowing  a  deduction  of  property  tax,  was^26R  16 
on  the  1st  January  1813,  411/.  185.  on  the  5th  Ju 
1814,  and  on  the  6th  September  1815,  and  at  the  tin 
of  the  bankruptcy  was  464/.  8^. 


Tindalj  for  the  plaintiff.  The  plaintiff  is  entitled  t 
prove  under  the  commission  against  the  two  persons  wfa 
were  partners  at  the  time  when  he  left  the  concern, 
debt  to  be  calculated  on  the  basis  of  the  agreemen 
bearing  date  September  6th,  1815.  I^  however,  th 
Coutt  shall  be  of  opinion  that  there  is  any  valid  ob 
jection  to  that  agreement,  then  the  plaintiff  may  resoi 
to  the  deed  of  dissolution,  and  prove  a  debt  to  thi 
amount  appearing  to  be  due  accordmg  to  that  deed.  I 
is  objected  to  the  agreement  of  September  6^j,\^l& 
that  it  was  void  for  usury.  But  the  situation,  of  th< 
parties  shews  the  contrary.  By  the  deed  of  dissohitioi 
four  days  were  fixed,  on  each  of  which  a. certain  amotinl 
of  stock  was  to  be  replaced.  One  portion  of  stock  was 
replaced  on  the  first  day  specified.  Another  day,  before 
which  stock  had  fallen,  arrived,  and  the  lender  was  then 
willing  to  take  back  the  stock,  and  abide  by  the  loss 
alveady  inourred,  or  to  accq)t  at  a  fiituxe  day  the  on- 
18  ginal 
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ginal  value  of  the  stock,  giving  to  the  borrower  the  18£4« 
chance  of  benefit  by  a  (bture  rise  in  the  value.  By  that' 
i^preement  the  lender  might  for^o  a  considerable  ad- 
T«u«e;  and  it  is  a  well  established  rde  in  this  brandi 
of  the  law,  that  where  the  amount  of  the  principal  is 
pat  in  hazard,  the  contract  is  not  usurioasi  although 
move  than  5L  per  cent»  interest  be  reserved ;  Bidttm  v. 
D&mham  (a) :  and  that  principle  governs  all  cases  of 
life  annuities.  So  here  it  is  dear,  that  the  plaintiff 
alight  not  receive  so  much  under  the  liEist  agreement  as 
under  the  deed,  of  dissolution,  part  of  the  sum  to  which 
he  was  origmaDy  entitled  was  therefore  put  in  hazard ; 
MaddkkY.BiimbaU{b)\  which  case  also  shews  that  the 
pNMQt  is  not,  as  will  perhaps  be  contended,  a  trans* 
ac&m  within  the  '  7  6. 2.  c*  8.,  commonly  called  the 
Stockjobbing  act*  Bcidero  v.  Jackson  {c)  may  he  dted 
to  shew  that  the  contract  here  was  usurious,  but  the  two 
cases  are  very  di£krent;  theife  the  illegal  contract  was 
complete  at  the  moment;  here  the  debtors  had  the 
diance  of  the  benefit  to  be  derived  from  a  fluctuaiion  of 
the  stodEs  during  a  period  of  eighteen  montihs.  But, 
secondly,  if  the  second  contract  be  considered  usurious, 
still  the  former  arrangement  ibr  payment  of  the  debt 
due  to  ti^  plainti£^  contained  in  the  deed  of  dissolution, 
lemains  l^gal  and  bindii^.  Com.  Dig.  Usury  (B);  PcUard 
T.  SMUy  (<i),  Ferratl  v.  Shaen.  {e)  If  ;;that  be  so  then 
deariy  the  plaintiff  may  prove  under  the  comm&sion  for 
the  value  of  those  instalments  of  stock  which  ou^t  to 
hare  been  replaced  before  the  commission ;  for  this  case 
diftnfiom  UUerson  v.  Vernon  (/),  inasmuch  as  there  no 

(«)  Or«.JBKf.645«  (6)  8£aie,S0^ 

(c)  U  £ur,  61S.  (cQ  Cro.  .fiSs.  SO. 

(«)  1  SnmA  SS4.  (/)  3  r.  Jt.539^    4  T.  X.  57a 
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dttjr  ynm  fixed  fer  the  re-tranrfer  of  the  stockt  and  A 
dedskxi  proceeded  on  that  ground.  With  respect  t 
the  ]aat  instahnent,  for  the  re-transfisr  of  which  the  da 
hfld  not  arrived  before  the  baDkruptcy,  Ex  parte  King  (c 
is  an  authority  for  saying  that  the  proof  may  extend  t 
that  also;  for  bonds  were  originally  given,  conditioiiei 
fi>r  replacing  the  stock,  and  judgments  were  obtainei 
upon  them;  and  the  deed  of  dissolution  provides,  tha 
In  case  of  any  future  de&ult,  the  plaintiff  shall  be  a 
liber^  to  resort  to  those  judgments.  Thirdly,  ibi 
plaintiff  is  clearly  entitled  to  prove  for  those  old  part 
nership  debts  which  he  has  paid  since  the  bankruptcy 
Some  aignmsntwill  be  raised  as  to  the  deduction  a 
the  pn^rty  tax*  but  it  does  not  iqppear  that  the  bank- 
rupts ever  accounted  for  it  to  govemmoit.  Thequeatioi 
cl  lien  is  involved  in  the  first  two  questions,  for  if  tlu 
second  agreement  is  void,  and  the  original  one  re- 
floains  valid,  then  the  phuntiff  is  entitied  to  a  lien  ob 
the  aeeurities  specified  in  the  schedule  to  the  deed  oi 
dissolution. 


Perke,  contni.  The  plainti£^  in  this  case,  has  no 
right  to  prove  imder  the  ODmmission  for  any  thing  more 
than  the  old  debts  which  he  has.  paid  smce  the  bank- 
nqptcy,  nor  has  he  any  lien  beyond  the  amount  of  tho^ 
dtbts.  The  agreement  made  in  September  1815  was 
deariy  usurious,  and  if  so^  the  plaintiff  has  no  right 
to  prov^  for  he  cannot  recur  to  the  iiHrmer  securities ; 
the  deed  of  dissolution  made  in  1814^  being  satisfied  by 
the  subsequent  arrangement.  Even  if  that  were  not  so, 
the  proof  contended  for  could  not  be  admitted,  as  the 


(«)  8  Veu  334. 


plaintiff 
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plaintVbas  only  a  daim  to  unliquidated  daioagw  b$ 
not  rqilacing  stock.    The  agreement  of  Sip^ember  18)5 
was  dearly  a  shift  and  contrivance  to  cpy^  usury.    At 
that  time  ope  portion  of  stock  had  bem  replaced  i  as  to 
wotber,  de&ult  had  b(Ben  mad^  and  the  remaWiiog  in* 
^talments  were  to  be  txan^fareA  at  foture  days.    Hie 
real  dd)t  due  to  th^  plaintiff  in  Sept.  1815  vas  the  then 
Bttrtet  price  of  the  15,0002.  stocky  yish  84S72*  10^.;  but 
die  som  which  the  plaintiff  stipulated  to  receive  was 
10i083^  15 J.  and  interest  thprfson.    The  bargain  then 
was  die  same  as  if  the  value  of  the  stock  had  at  that  time 
beoi  lent,  to  receive  more  afterwards  than  the  prindpai 
and  intense    The  ^eement  mi|y  be  considered  the 
same  as  if  {tie  stock  had  been  replaced,  and  inunediatdy 
sold  mt  9gfim,  m  ond^  to  lend  the  proceeds ;  in  whioh 
case  it  would  manifestly  have  been  a  corrupt  bargain 
fcr  tiie  forbearance  of  money,  in  considenation  of  a  ie» 
t|im  ef  more  than  the  principal  a^d  legal  interest    ht 
substance  and  ^^Eect  it  was  fin  agreement  to  indenuufy 
^  plamtiff  finr  a  peat  1q^  by  i^  fiiU  ia  the  pmo  of 
stodsy  in  pon^ider^tioi)^  of  future  fi>rbearaiice.    Or  it 
may  |be  likened  to  lending  stock  on  an  agreement  to 
tM»  it  1^  more  thfm  the  market  piice.    Such  a  eemtract 
is  de^y  usurious,  Moore  v.  BatHe  (a),  Doe  Tn  Barm 
^{h)y  Botdero  y.Jacksop^.  (c)    A4  to  the  second  qnes^ 
tion  whidi  arises,  if  the  agreement  of  September  1815  is 
TfHd,  it  must  beadmitt^  that  where  a  bon&  fide  debt  is 
doe,  that  is  not  invalidated  by  a  subsequent  agreemenl 
&r  usarious  interest,  according  to  Pollard  v.  ScMjjf  and 
Qr^y.Pa^r{d):  but  iu  4iQ9e  Closes  the  nature  of  the 


(a)  1  Eden,  27S.  (b)  1  Esp.  1 1 . 

(c)  11  Eastf6lf,  (d)  1 M.  BL  4S2. 


original 


v» 


CASfiS  iw  TRINITY  TERM 


•foSrv* 


original  debt  was  not  altered.  \_AlboU  C.  J.  Conid  yo 
plead  the  second  agreement  in  bar  of  an  action  of  cov< 
nant  on  the  deed  of  dissolution ;  would  it  not  be  pleadin 
simple  accord  without  satisfaction  to  an  action  on 
specialty?]  The  new  agreement  operated  as  a  satL 
&ction,  it  is  to  be  considered  altogether,  a  new  trans 
acdon ;  Israel  v.  Douglas  {a\  Wade  v.  WUson  (i).  Ha 
lingaiorth  v.  Parkhurst  (c),  Ddbson  v.  Lockhart.  {d)  Bi 
if  the  Court  should  think  that  there  is  a  technical  diffi 
culty  in  calling  the  second  agreement  a  satisfaction  c 
the  firsts  still  in  equity  it  is  so ;  and  that  is  a  sufficien 
ground  for  rejecting  the  proof  sought  for.  At  all  CTents 
the  plaintiff  cannot  prove  for  that  instalment  of  stoci 
which  was  not  due  at  the  time  of  the  bankruptcy ;  ani 
no  case  has  been  citied  to  shew  that  he  may  prove  for  th 
others.'  -l[%e  sum  payable  for  property  tax  must  also  b 
deducted  from  the  amount  to  be  proved^  for  the  plaintii 
had  no  right  to  that.  [Littledale  J.  f  ou  do  not  she^ 
that  the  bankrupts  accounted  to  government  for  th< 
proper^  tax.]  Lastly,  the  deed  of  dissolution  was  void 
as  against  the  creditors  of  the  firm.  The  parties  kne^ 
die  concern  to  be  at  that  time  insolvent,  that  deed 
therefore,  gave  a  fraudulent  preference  to  the  plaintifi! 
and  the  assignees  may  take  the  same  objection  to  it  tha 
die  creditors  mi^X^  Anderson  v.  Maltby.  (e) 


'  Abbott  C.J.  I  am  of  opinion  that  the  plaintiff  if 
entided  to  prove  under  die  commission  issued  against 
E.  Penfbldy  Springettj  and  W.  M.  Penfbldj  and,  conse- 
quendy,  that  he  has  a  lien  upon  the  securities  mentioned 


(a)  1  J?.  ML  8S9. 

(c)  ^ay.2. 

(0  ABr.  C.  a  435 


(6)  I  Eatt,  195. 
(d)  5  7.  H.  19J. 
srft.>im.S44.i9.Ct 
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intbecase.  TheagreemeDtbearingdateiS^«»ikr I8I59        I6S^ 
is,  m  xnj  judgment,  usurious  and  void ;  for  it  secures  to  the 
pluntiff  10,083/.  for  the  stock  remaining  unpaid,  which 
iras  at  that  time  of  considerably  less  value.    It  is  manifest 
that  the  difference  was  taken  for  the  forbearance.   But  the 
effect  of  holding  that  agreement  void  is  to  set  uff  the  orir 
ginal  agreement,  which  was  lawful,  and  make  that  binding 
on  the  parties.    It  has  been  so  held  in  transactions  of 
mopey  lent,  and  I  can  see  no  difference  in  this  respect 
between  a  loan  of  money  and  of  stock.    If  the  case  had 
rested  on  the  deed  alone,  Parker  could  only  have  proved 
for  those  sums  which  were  to  have  been  transferred  on 
days  passed  before  the  bankruptcy,  and  could  not  have 
proved  for  that  which  remained  to  be  transferred  at  a 
fotore  day.    But  before  the!  execution  of.  the  deed  of 
dissoiotion  two  bonds,  had  been  given  for  90002.  each  to 
secure  the  mpmes  advanced^  by  Parker,  and  judgiQents 
had  been  obtained  upon  them.    The  deed  of  dissolution 
cootains  a  provision,  that  unless  the  terms,  of  it  were  per- 
formed Parker  might  resort  to  the  judgm^ts ;  and .  that 
briDgs  in  die  sum  of  2000L  mentioned  in  the,  d^,  which 
was  not  otherwise  provided  for.    Those  judgments  then 
stand  as  a  security  for  15,000/L  stock,  for  which  Parker 
may  oonsequently  prove,  the  value  of  the  two  instalments 
of  5000L  each  which  ought  to  have  been  transferred  on 
days  passed  before  the  bankruptcy,  to  be  calculated  at 
the  market  price  of  the  stock  on  those  days  respectively, 
and  of  the  remdning  5000/.  at  the  price  on  the  day  of 
the  issuing  the  commission,  with  a  rebate  for  the  interval 
between  that  day  and  the  day  appointed  for  the  transfer 
of  that  instalment    In  addiUon  to  those  sums,  Parker  is 
also  entitled  to  prove  for  the  old  partnership  debts  that 
he  has  paid.    The  only  remaining  point  is  respecting 

the 
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the  properly  tax;  there  is  so  much  obscurity  in  tl 
daose  of  the  act  respecting  the  deduction*  of  it,  that 
cannot  say  that  the  bankrupts  are  at  this  distance 
time  entitled  to  reclaim  that  which  they  appear  to  ha' 
paid  Toluntarily,  especially  as  it  does  not  appear  tk 
they  ever  paid  the  money  to  goTemment  If  the  Bgra 
ment  of  1815  has  not  the  eflfect  of  avoiding  the  deed  < 
dissdutkm,  it  fi^ows  that  it  cannot  deprive  Parker  ( 
his  lien  on  the  securities  mentioned  in  that  deed.  Tl 
observation  as  to  the  deed  bang  a  firaud  upon  the  otiH 
creditors,  is  answered  by  the  case  which  states  diat  tl 
concern  was  solvent  as  to  the  public,  although  insolvei 
as  a  separate  estaUishment 


Baixey  J.  I  have  not  any  doubt  that  the  agreemei 
of  September  1815^  was  usurious.  The  statute  SAm 
U*  9»  c.  16.  applies  to  loans  c^  money's  worth,  as  weU  s 
money  itself.  The  original  contract  was  for  a  retom  < 
the  stodL  lent,  that  was  a  legal  bargain.  The  stoc 
when  originally  sdd  produced  10,088/.,  but  in  8q 
iember  1815,  it  was  worth  only  8457i^,  aaid  therefon 
when  the  new  bargain  was  made,  Parker  lent  a  thing  c 
Ibe  value  of  MSIL  only,  and  stipulated  for  a  return  c 
10^088/.,  with  5  per  c^t.  interest  on  the^ktler  sun 
That  was  diearly  usurious.  Then  the  question'  arise 
iHbeAer  that  destroys  tiie  foimer  bargain?  I  am  c 
opiDltM  that  it  does  nfot.  There  are  many  authoritie 
for  aajjring  thal>  a  bargain  for  usurious  interest  iqpon 
pre'-eadsting  debt  does  not  bar  a  claim  for  that  debt 
ll  hfls^  been  argued  that  the  second  bargain  changed  th( 
vMaxt  of  tile  tRmaaction,  and  that  k  must  be  oonaiderec 
as  if  ike  stock  had  been  replace^  and  then  resold 
But  that  is  cetttrary  to  the  real  ftcts  of  the  cas%  aoc 


IN  IBS  Firra  YxAii  of  GEORGE  IV.  tn 

Gr^r.  Fomiar^  wUdi  wm  dUd  at  the  bar,  b  M  flBlh       Ht§. 


\  mtbanty  far  the  phontiff  cd  this  point    PolliDg 

tbe  statales  of  usavj  out  of  ^  qaestioDy  if  aft  aetbn 

kad  beea  brought  by  Parker  oa  the  deed  &e  bank- 

ropte  oonld  not  have  pleaded  the  second  baigaiil  as  a& 

asvaer;  that  wonld  have  been  aecatd  coij,  bat  that 

wishoat  satisbcdon  also  is  a  bad  pka  to  s»  aetion 

fended  on  a  specialty:*     Then  ^rhat  was  the  dobc 

aeemed  by  the  daed  o£  cBssolatibn?    It  was*  SO^OOOL 

9  per  cent  consob,  to*  be  tsaanfeivsd  oa  several  diqfa. 

The  first  instahnent  <»ily  was  daiy  itnndenei^  fer  the 

odiers  Parker  may,  I  think,  prove  in  the  manner  stated 

by  my  Lood  Chief  Jostioe;    He  may  atopsove  fot  the 

partnerriiip  debts  ^diiek  he  has  paid    As.  to  die  piaH 

perly  tHK^  if  I  oonld  sea  daaxLj  by  die  caaa  that  thw 

JBsaqr  paid  to  Ainfar  had  before  paid  pBopatty  tasy  and 

Aal  he  kneiR  it,  I  should  hssitate  to  say  that  n»  dok 

dnctioB  IB  to  be  mada.  in  reqiectof  i^  iossmndi^  aa  he* 

sod  diB;banknipta  did  not  stMsd  lyen  an  eqasi  fiMtingv- 

end  ii.  ean  hasdly  be  token  as  a  t^hmtaiy)  payHaoii  by 


HoLsoYnJ.  I  take*  die  same*  view  of  this  csaelMMh 
siito  the  powav  of  pvaving  and  the  elahn-of  a  dedMlimk 
bie^Mct  of  the  property  taXi.  The  agreeatKnt  made  in 
Sefiember  1^15,  was  nsaiJoua  on  the  grounds  already 
stated;  but  wfaedier  diat  agreement  be  op  be  not  vi^, 
and  laymg  the  statntes^agaiiistWBary  ootof  the  queadeii, 
slill  it  did  not  put  an  end  to  the  deed.  It  has  been 
urged  that  the  new  contract  amounted  to  a  performance 
of  the  former  covenants;  but  I  think  it  did  not,  and  if 
so,  then,  even  if  die  second  agreement  continued  in 
forces  an  action  might  nevertheless  have  been  brought 

on 
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on  the  covenant  in  the  deed;  the  second  agreemei] 
being  only  by  parol,  oonld  not  operate  to  disduurge  tli 
deed  unless  the  covenants  were  satisfied.  I  think  tfaa 
it  was  not  a  performance^  but  a  substitution  finr  tin 
former  transaction,  and  therefore  differs  from  Wade  v 
WUsofif  and  all  that  dass  of  cases.  Then  the  questicx 
is,  whether  under  the  former  deed  and  securities  there 
was  a  proveaUe  debt.  I  am  of  opinion  that  there  was. 
and  that  under  the  judgments  the  sum  of  2000^  whicb 
was  not  otherwise  provided  for,  may  be  proved,  as  well 
as  the  remainder  of  the  debt. 


LiTTLEDAUi  J.  I  think  that  the  agreement  of  1815 
was  usurious.  It  appears  that  when  the  stodL  was  lent 
in  1810,  the  market  price  was  67H;  it  may,  therefor^ 
be  considered  as  i£  Parker  had  originally  lent  his  money 
at  less  than  5  per  cent  interest.  But  then  from  1810 
to  1815  he  bad  the  chance  of  a  rise  in  the  funds,  and 
therefoore  had  not  after  that  time  a  right  to  have  the 
transacdpn  considered  as  a  loan  of  money  from  the 
beginning.  In  the  next  place,  I  think  that  the  second 
agreement  bemg  by  parol,  cannot  be  considered  a  per- 
formance of  the  first,  which  was  by  deed.  Accord  and 
satis&ction  may  be  pleaded  to  a  deed,  but  here  there 
was  accord  (mly,  without  satis&ction.  As  to  the  other 
pcHUts  respecting  the  property  tax  and  the  plaintiff's 
right  of  lien,  I  quite  agree  witib  what  hasfidlen  from  my 
Lord  Chief  Justice  and  my  learned  brothers. 

Judgm^t  for  the  plaintiff. 
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White  and  Another,  Executoi-s  of  W.  White, 
deceased,  against  Ann  Wright. 

« 

J'^SSUMPSIT  on  a  special  agreement,  bearing  date  Where  the 

the  3 1st  of  August  1815,  breach  not  re-transferring  mervedto 

stodc,  viz.  400/.  3  per  cent,  consols,  dther  on  the  trans-  ^id^^^^V 

fer  day  next  after  the  expiration  of  one  year  from  the  ^'e'o^o"'* 

date  of  the  agreement,  or  at  any  other  time  before  or  ^^^^  * 

iStorwardfl,  and  for  not  paying  the  interest  and  divi-  whether  he 

^  ^     '^  would  have  the 

dends  thereon.     The  declaration  contained  several  spe-  ttock  replaced, 

or  the  ftum  pro- 

cial  coimts,  some  for  not  transferritig  the  stock  on  the  daoed  by  the 
next  tnmsfer  day  next  after  the  expiration  of  one  year  to  him  In  mo- 
from  the  date  of  the  agreement,  others  for  not  tranfr*  nntTnterertT 
fcning  within  seven  days  after  notice  given  to  the  de-  ^!fi,f*^*''" 
fendanVviz.  within  seven  days  after  the  Srd  o£  December  "•""<>«•.  ;nd 

*^  thatit  made  no 

1822,  and  other  counts  for  the  non-payment  of  the  <*Wferonce  whe- 

'^  "^  '         tlier  the  whole 

interest  and  dividends:  to  whidrthe  defendant  pleaded  of  the  agree- 

•  ment  was  con- 

severu  pleas;  first,  non-assumpsit,  and  three  speciai  tainedinone 
pkas  of  osQiy,  upon  which  the  replication  took  issue.  !riieth™^*e^'^ 
At  the  trial  before  Alexander  C.  B.,  at  the  last  Sprang  ^^^^^ 
assizes  for  Sttrrq^^  a  verdict  was  found  for  th^  plaintiffi,  ^^  '^; 
damages  400/.,  subject  to  the  opinion  of  the  Court  upon  of  which  he 
the  following  case.    By  memorandum  of  an  agreemen|;  the  replacing  of 
niade  the  31st  of  August  1815,  between  the  defendant,  the  other  the 

^       »,..  .  .  .      .  mwy    -..r. .         ,       .  .  payment  of  the 

Am  fVrtght,  and  the  testator  W.  Whtte,  (reciting,  money  and 
4at  the  said  W.  White  did,  on  the  2dth  day  of  "*^*- 
AipiU  instant,  at  the  request  of  the  said  Ann  Wright^ 
kU  out  for  her  accommodation  40O2«  9tock  in  the.d/. 
per  cent  consolidated  bank  annuities,  at  the  price  or 
sum  of  5SL  I6s.  per  cent,  and  which  400/.  stock  pro- 
VoL.  III.  T  duced 
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duoed  the  sum  of  22Sl^  which  W.  White  halh  lent  i 

advanced  to  Ann   Wright^  on  her  bond  bearing  e 

date  herewith^  and  also  on  security  of  a  conditio 

surrender,  of  the  same  datCi  of  certain  copyhold  p 

mises  in  the  manor  of  Epsom^  which  she,  Ann  Wrii 

doth  hereby  admit  and  acknowledge.     And  when 

previous  to  the  said  W.  Ifhii^B  sdliog  and  transferr 

die  said  400/.  three  per  cent,  consolidated  annuit 

for  the  accommodation  of  Ann  Wrigktf  she  did  ag: 

with  fV.  WhiUj  within  the  time  or  space  of  one  y< 

firom  the  date  hereof  if  thereto  required  by  W.  Wh 

his  executors,  administrators,  or  assigns,  to  tnaui 

or  cause  or  procure  to  be  transferred  unto  and  to  t 

account  of  him,  W.  WhUe,  his  executors,  &c  die  li 

sum  of  400/.  stock  as  aforesaid  in  the  said  32.  per  ce 

consols,  and  likewise  to  pay,  answer,  and  make  go 

unto  him,  W.  White^  his  executors,  &c  all  divideni 

interest,  and  produce  which  in  the  mean  dme  1 

W.WhiUj  his  executors,  8u:.  could  have  received 

would  have  been  endtled  to  in  case  the  said  4002.  sto 

had  remained  standing  in  the  books  of  the  Ooveni 

and  Company  of  the  B«ik  of  England,  in  the  noi 

and  as  the  property  of  him,  fV.  WhUe,  bis  esieoitoi 

he.)  Ann  Wright^  for  herself,  her  heirs,  executors, 

administrators,   agreed  with   W.  WkUe,  his  execuUn 

admimstrators,  or  assigns,  that  she,  her  heirs,  ex 

cutors,  &C.  should  and  would,  at  her  and  their  on 

pnq)er  costs  and  charges,  on  the  request  of  W,  JVM 

his  executors,  &a,  on  the  next  transfer  day  next,  aft 

the  expiradon  of  one  year  from  the  day  of  the  date 

that  agreement,    or  at  any  subsequent  transfer   di 

when  thereto  requested  as  aforesaid,  transfer  unto  as 

to  the  account  of  him,  W.  White^  his  executors,  &c.  i 

3  u 
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the   books  of  the  said  OoTernor  and  Comppny,  4007;       18S4* 
Ytke  itock  as  aforesaid  in  die  said  fiind  of  die  said  Go- 
vernor and  Company,  and  likewise  should  and  would 
in   die  mean  time  pay  unto  him^   W.  WkUej  his  exe» 
catOTs,  &c*  all  dividends,  interest^  and  produce  which 
he;,   his  executors,  &c.  could  have  received  or  would 
bsve  been  endded  unto  in  case  the  said  400^  stock . 
had  remained  and  continued  standing  in  the  books  of  • 
the  said  Governor  and  Company  in  the  name  and  as 
the  property  of  him,    W.  White^  his  executors,  &G. 
At  the  same  time  the   defendant  executed  and  de- 
liver^ to-  the   testator  a  bond,    dated   die  Slst  of 
Augua  1815,  in  the  pena]  sum  of  440i^,  conditioned 
finr  the  payment  of  2tSL  and  interest  to  W.  White  on 
Aie  Slst  of  Ai^usl  1816.     Defendant  also  made  the 
oonditioDal  surrender  of  her  property  in  the  manor  of 
Epsomj  alluded  to  in  the  agreement.     After  W.  Whites 
death,  vis.  on  the  8rd  of  December  1822,  the  defendant 
was  requested  to  re-transfer  the  stock  within  seven  days 
from  that  lime.     The  price  of  S  per  cent,  consols  on  the 
Slst  (AAngmi  1815,  was  55%  per  cent,  and  on  the  8rd 
of  September  1816,   6lf  per  cent.,  and  on  die  25th  of 
TAardi  1824,  being  two  days  before  the  trial,  the  price 
was94f 

Ckithf^  for  the  plaintifi.  It  will  be  contended  for  the 
ihfimdant  in  this  case,  that  die  contract  sued  upon  was 
asflrioos,  and  Barnard  y.  Ymtng{a)  will  probably  be  re- 
lied on  as  an  authority  in  point  It  is^  however,  very 
dbtingaishable.  There  it  was  expressly  stated,  diat  the 
lender  was  at  all  events  to  have  the  option  of  receiving 

(a)  17  Fm.  44. 
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the  amount  produced  by  the  sale  of  the  stock,   or  of 
having  the  stock  replaced.     Here  the  borrower  was  at 
liberty  to  replace  the  stock  at  any  time  within    a  year 
after  the  loan,  and  according  to  Roberts  v.  Trerun/fie  (a), 
that  power  prevented  the  contract  from  l>eing  usurious. 
{Bayley  J.    In  the  case  there  put,  the  lender    was  to 
receive  no  interest  in  the  mean  time.)     But  a  mere  loan 
of  stock  is  not  usurious,  and  this  was  in  effect  a  loan  of 
stock  for  the  firist  year,  for  the  borrower  might  at  ^ny 
time  have  discharged  the  debt  by  replacing  the  stock. 
{Holroyd  J.    The  defendant  was  to  replace  the  stock  if 
requested.)    If  a  man  is  bound  to  do  a  thing  on  request, 
he  may  do  it  before.    1  Roll.  Abr.  {R)pl.  4,  5. 


Comtffij  contra,  was  stopped  by  the  Court. 

Abbott  C.J.     J  am  of  opinion  that  the  case  of  Bar- 
nard V.  Young  was  rightly  decided,  and  that  this  is  not 
to  be  distinguished  from  it ;  unless,  indeed,  it  makes  a 
difference   that  the  contract   was   to  be   executed   by 
means  of  two  separate  instruments  instead  of  being  com- 
prised  in  one.     But  it  was  long  ago  decided  in  Roberts 
V.  Trenayney  that  such  a  circumstance  makes  no  differ- 
ence.    It  is  true,  that  in  Bmmard  v.  Young  the  agree- 
ment gave  in  words  an  option  tp  the  lender,  either  to 
have  the  stock  replaced  or  the  produce  paid  to  him  in 
money.     But  the  two  instruments  given  to  the  lender 
in  this  case  produce  the  same  effect,  for  he  might,  were 
it  not  for  the  statutes  of  usury,  enforce  either  the  bond 
for  payment  of  the  money,  or  the  agreement  to  replace 
the  stock.     In    Barnard  v.  Youngs  the  defendant  bad 

(a)  Cro.Jac.SOI. 


leut 
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lent  3  sum  of  lOiOOO/.,  and  that  not  being  repaid  at        1824. 
\l^e  time  specified,  a  new  agreement  was  entered  into, 
securing  to  him  at  a  future  day  either  so  much  stock  as        ngaintt 

^  WftlOUT. 

tbe  10,000/.  would  have  purchased  at  the  time  when  it 
ougfat  to  have  been  paid,  or  the  sum  of  10,000/.  in 
money  at  his  own  option ;  and  there  was  an  undertaking 
at  all  events  to  pay  51.  per  cent,  interest  on  the  prin- 
dpal  sum.     The  Master  of  the  Rolls  in  giving  judg* 
ment  says,  ^*  The  lender  is  at  his  election  to  have  his 
principal  and  interest,  or  to  have  a  given  quantity  of 
stock  transferred  to  him.     His  principal  never  was  in 
any  hazard,  as  be  was  at  all  events  sure  of  having  that 
with  legal  interest,  and  had  the  chance  of  an  advantage 
if  stock  rose.     It  was   usurious  to   stipulate  for  that 
chance.    In  fact,  the  stock  did  risC)  and  if  the  contract 
had  been  performed,  he  would  have  had  principal  and 
interest  and  a  very  large  premium/'     I  cannot  dis- 
tinguish that  case  in  substance  and   effect  from  this. 
Here,  if  the  lender,  after  receiving  5  per  cent,  interest 
on  his  money,  had  afterwards,  on  a  rise  in  the  stocks, 
compelled  the  defendant  to  replace  tlie  stock  sold,  he 
would,  as  in  that  case,  have  had  principal,  interest,  and  a 
premium  besides.     That  is  an  advantage  which  by  law 
he  was  not  entitled  to  contract  for.     The  contract  was 
therefore  usurious,  and  a  nonsuit  must  be  entered. 

Bayley  J.  Looking  at  the  facts  of  this  case,  I  am 
clearly  of  opinion  that  it  falls  within  the  statute  of 
usury,  12  Ann/ si.  2.  c.  16.,  which  enacts,  "that  all 
hoods,  contracts,  and  assurances  whatsoever  for  pay- 
laeat  of  any  principal  whereupon  or  whereby  there  shall 
he  reserved  or  taken  above  the  rate  of  51.  in  the  100/. 
for  a  year,  shall  be  utterly  void.^  If  then  more  than 
T  3  5/.  pur 
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5L  per  cent  per  annum  be  reserved  by  means  of  a  cot- 
lateral  advantage  either  by  way  of  option  ot  otherwise, 
it  is  within  the  statute.    A  party  may  lawfully  ]eod 
stock  as  stock  to  be  replaced,  or  he  may  lend  the  pro- 
duce of  it  as  money,  or  he  may  give  the  borrower  the 
option  to  repay  it  either  in  the  one  way  or  the  other. 
But  he  cannot  i^ally  reserve  to  himself  a  right  to  de- 
termine ia  future  which  it  shall  be.     It  is  not  iU^]  to 
reserve  the  dividends  by  way  of  interest  for  stock  lent, 
although  they  may  amount  to  more  tban  5l»  per  cent, 
on  the  produce  of  it,  for  the  price  of  stock  may  Mf 
and  then  the  borrower  would  be  a  gainer;  but  the 
option  must  be  made  at  the  time  of  tlie  loan.     The  id' 
struments  set  out  in  this  case,  shew  that  an  option  to  be 
exercised  in  future  was  reserved.     It  has  been  argued 
that  the  agreement  enabled  the  defendant  at  all  events, 
if  she  chose,  to  replace  the  stock;  but  the  agreement  is 
to  replace  it  if  required^  and  the  bond  gave  the  lender 
power  to  enforce  the  repayment  of  die  principal,  wbicb 
was  never  put  in  hazard.     Upon  principle,  therefore,  as 
well  as  on  the  authority  of  the  case  of  Barnard  r.  Young, 
I  think  that  the  plaintifis  are  not  entitled  to  recover  in 
thb  action. 


HoLROYD  J.  I  am  of  opinion  that  this  contract  is 
usurious,  and  cannot  be  distinguished  from  that  which 
was  decided  to  be  so  in  Barnard  v.  Young.  The  case 
of  Roberts  v.  Trcnayncj  shews  that  the  effect  is  the 
same  whether  the  contract  be  contained  in  one  instru- 
ment or  in  several.  If  the  produce  of  stock  is  lent  with 
an  agreement  that  it  shall  be  returned  in  monqr,  and 
the  dividends  are  in  the  mean  time  i^erved  by  way  of 
interest,  that  is  usurious  if  the  dividends  amount  to  more 

than 


IN  TBS  Fifth  Yeae  of  G£0R0£  IV.  219 

than  Si.  per  cent  on  the  produce  of  the  stock.  Thb  case       ISSi. 
is  still  stnuoger,  fiir  the  dividends  did  amount  to  more       ^ 
than  5  per  cent,  on  the  sum  produced  by  the  stock,  and        ngama 
m  addition  to  that  the  lender  had  the  further  benefit  of 
choosiog  at  a  future  time  irhether  the  repayment  should 
.  be  made  in  stodi:  or  money.    He  wasy  therefore,  entided 
at  afi  events  to  the  principal,  and  more  than  5  per  cent, 
mterest,  and  the  chance  of  a  still  greater  profit  if  the 
price  of  stodcs  happened  to  rise. 

LiTTLfiDALE  J.  I  am  of  the  same  opinion.  The 
ffivideiids  reserved  in  this  case  amounted  to  more  than 
5  per  crent  on  the  produce  of  the  stock.  But  the  law 
allows  that,  if  it  be  boni  fide  a  mere  loan  of  stock  to  be 
replaced,  for  then,  if  the  stocks  &U,  part  of  the  principal 
is  kst.  Here  no  part  of  the  principal  was  put  in  hazard. 
The  bond  was  ^ven  absolutely  for  repayment  of  the 
money  at  a  certain  day,  and  no  opdon  was  gtven  to  the 
borrower  as  to  rqmying  the  money  or  replacing  the 

sUNJL    Such  a  contract  b  usurious,  and  no  action  can 

be  founded  on  it. 

Judgment  of  nonsuit 
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The  East  India  Company  against  Tritton  and 
Others. 


Certain  bUli  of    A  SSUMPSIT.    The  first  count  of  the  dedaradon 

exchanffe.  ^\  .r>i*t 

Stated,  that  before  the  Ume  of  making  the  promise 
by  the  defendants  thereinafter  next  mentioned,  in  parts 
beyond  the  seas,  to  wit,  at  Fort  St.  George^  in  the 
East  Indies^  that  is  to  say,  in  London,  one  G.  G.  KebU, 
by  order  of  the  Honorable  the  Governor  in  Council 
there,  and  according  to  the  usage  and  custom  of  mer- 


exchange, 
drawn  upon 
and  accepted 
by  the  E.  /. 
Company  in 
fkvor  of  JF.  H, 
in  India,  were 
afterwards  in- 
dorsed to  Z>. 
and  C.  by  an 
agent  for 
r.//.,  under  ^ 

a  supposed  au-  chants,  had  made  three   certain  biUs  of  exchange  m 

thority  given 
by  a  power  of 
attorney,  which 
was  seen  and 
inspected  by 
the  acceptors ; 


writing,  and  then  and  there  directed  the  same  to  the 
Honorable  the  Court  of  Directors  of  the  East  India 
Company  in  London;  by  one  of  which  said  bills  of.  ex- 
6o^£^m%  c^ange^  bearing  date  on  the  20th  oi  January  1809,  the 
to  ^.  and  Co.,  g^ij   Q,  G.  Kehle    requested  the    drawees   thereof,  at 

tbeur  bankers,  ^ 

in  order  that  the  three  months'  sight  of  that  second  of  exchaniFe  (first  or 

latter  might,  as  °  ^      \ 

their  agents,      third  not  being  paid)  to  pay  or  cause  to  be  paid  unto 

present  them 

for  payment  one  W.  Hope,  Esquire,  or  his  order,  m  London,  the  sum 
J?,  and  Co',  put  of  894-0/.  Sterling,  (the  declaration  then  set  out  two 
thrbiSr^ie  ^^^^^  ^^^^  ^^  ^^^^  ^"^®  ^^'''"j  ^°®  ^^^  13,200/^  the  other 
S^f^*t*  for  1140/.,)  which  said  bilU  of  exchange  the  said  plain- 
"^^th**  ^  ^^  afterwards,  to  wit,  on  &c.,  at  Sec.,  upon  sight  thereof 
amount,  which  by  one  W.  Ramsoy,  their  agent  in  that  behalf  duly  ac- 

paid  over  to 

their  principals.  It  was  afterwards  discovered  that  the  power  of  attorney  given  by  W,  H. 
did  not  authorise  his  agent  to  indorse  the  bills,  and  the  administrator  of  fF.  if.,  in  an 
action  against  the  acceptors,  recovered  the  amount  of  them,  llie  acceptors  then  brought 
an  action  against  JB,  and  Co.,  and  declared  on  a  supposed  undertaking  by  them,  that  they, 
as  holders,  were  entitled  to  receive  the  amount  of  tlie  bills.  The  jury  founcf  that  the 
plaintiffs  paid  the  bills  on  the  faith  of  the  power  of  attorney,  and  not  of  the  indorsement 
by  the  defendants,  and  that  the  latter  paid  over  the  money  before  they  had  notice  of  the 
invalidity  of  the  first  indorsement :  Held,  that,  under  these  circumstances,  the  plaintiffs 
could  not  recover  against  the  defendants. 

Semble,  that  an  indbrser  does  not  impliedly  warrant  the  validity  of  prior  indorsements. 

ceptetl, 
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cepted,  according  to  the  said  usage,  &C.,  and  aaxirding       1824. 
to  die  .form  of  the  statutes  in  that  case  made  and  pro-.      — — 
vided ;  the  declaration  then  stated,  that  when  the  bills      India  Cck 
hecame  due  they  were  presented  by  the  defendants,  then      Turov. 
faeing  the  holders  thereof,  to  the  plaintiffs  for  payment^ 
and  that  at  the  time  of  the  presentment  of  the  said 
several  bills  of  exchange  to  the  plidnti&  for  payment  as 
afinresaid,  each  and  every  of  the  said  bills ^of  exchange, 
purported  to  be  indorsed  by  the  said  fV,  Hope^  by  one 
•  J.  Cardj  as  the^agent  for,  and  by  procuration  of  the  said 
W.Hope,  to  Messrs.  Daoies  and  Card^  who  indorsed 
tbem  to  the  defendants.     The  declaration  then  alleged, 
that,  at  the  time  of  the  presentment  of  the  bills  for'  pay- 
ment, the  defendants,  according  to  the  said  usage,  &&, 
had  made  their  indorsement  in  writing  upon  each  of  the 
bilk,  their  names,  style,  and  firm  of  dealing,  of  Barclay^ 
Trittcn,  and  Co.  being  thereon  respectively  written  and 
then  remainuig  thereon,  ■  and  had  thereby  appointed  the 
said  sums  of  money  in  the  said  bills  respectively  men- 
tioned to  be  paid  to  the  bearer  thereof   respectively; 
and  the  defendants  then  and  there  asserted  and  affirmed, 
that  they  the  defendants  were  then  and  there  entided,  as 
sudi  holders^  of  the  said  bills  of  exchange  as  aforesaid, 
to  receive  the  several  sums  of  money  therein  mentioned 
respectively;  and  the  plaintiffs  in  fact  say,  that  they,  re- 
lying upon  the  indorsement  by  the  defendants  so  being 
upon  the  siud  bills  as  last  aforesaid,  and  upon  the  said 
assertion  and  affirmation  of  the  defendants,  did  then  and 
there  pay  to  the  defendants,  so  being  the  holders  of  the 
said  several,  bills  of  exchange, .  the  several  sums  of 
iQonqr  mentioned  in  the  same,  then  and  there  amount- 
ing to  the  sum  of  23,282/.  6s,  6d.    Averment,  that  the 
indorsement  by  Card  was  made  without  any  authori^ 

from 
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fiom  Wi  Hape^  and  thst  befi»e  die  iadoraements  weie 
made  hf  Ccerd^  to  wit,  on  the  14lk  of  Martk  1609,  the 
said  W.  Hope  had  departed  this  life  in  parts  bejKmd  dK 
seas,  to  wit,  at  &c.  The  4edanUion  then  act  oat  a  grnat 
of  administration  to   ^amn    Mmrmf  jAerwards  and 
after  snch  payment  as  aforesaid,  to  wit,  on  die  ISth  of 
Vrimianf  1812,  and  of  administration  de  bonis  boq  to 
JMn  Murrmff  on  the  Slst  of  Oeiober  1814;  and  Aat 
John  Murrmfj  within  six  years  after  the  grant  of  adnii- 
mstration  to  JiisMK  Jl«rr£^,  eommaioed  an  action  against 
the  pvesent  pkintifiB,  to  recover  the  amount  of  the  said 
bills  and  interest,  and  in  Michaelmoi  term,  3i  GA^  re- 
covered S5,827/.,  which  plainti£Si  afterwards  paid:  d 
aH  which  premises  the  defendants  aftierwwrds,  to  wit,  on 
ftc,  at  txjc  had  notice ;  by  reason  of  which  said  sevenl 
premises  last  mentioned,  the  defendants  then  and  tbeic 
booaflM  liable  to  pay  to  die  plainti£b  the  said  sum  of 
money  last  mentioned,  whenever  they  the  defeadsnts 
should  be  diefsunto  afterwards  requested,  and  being  so 
liable,  promised  to  pay  it 

Theaecond  count  alleged,  that  the  bills  were  indoiaed 
by  defendants,  and  that  plaindffi  paid  thenEi,  relying  on 
the  indorsement,  and  omitted  the  statement  of  any  sach 
assertion  or  affirmation  t^  the  defendants,  as  that  set 
out<in  the  vfirst  count. 

Tlie  third  €Ount  alleged,  that  defendants  indorsed  tfae 
bilk  to  the  plaintiffs,  and  that  they  relying  on  tkeln- 
darsement,  paid. 

The  fourth  count  stated,  diat  in  consideration  that  the 
^laiadfi  would  pay  the  defendants  being  the  hpldeos  of 
llie  bills,  defendants  promised  that  they  would  sa^ 
iiarmiess  imd  indemnify  the  plaintt£&  from  any  loss  or 
damage  by  reason  of  the  payment  of  the  bills;  and 

adtr 
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after  setting  out  the  proceedings  by  Jchn  Murren/,  as  in  1€M. 

ike  first  amntf  assigned  as  a  breach,  that  the  defendants  "^"^ 

had  not  saved  tbem  hanaless.  ImiA  Co. 


The  fifth  count  stated,  that  defendants  undertook  Tanmr. 
and  promised,  that  they  were  entitled,  as  holders  of  the 
bills,  to  reodve  the  several  sums  of  money  therein  qaen- 
boned,  and  that  they  would  indemnify  the  plaintiffs. 
Averment,  that  they  were  not,  as  holders,  entided  to 
receive  the  money,  and  breach,  that  th^  did  not  in- 
denmify  the  plaintifi. 

The  sixth  count  was  on  a  promise  to  indemnify  (he 

phuntiffi  if  th^,  the  defendants,  were  not  entitled  to 

receive  the  money  on  the  bills.    To  these  the  common 

monqr  counts  were  added.    Pleas,  1st,  noa  assumprit; 

8dly,  to  the  first  six  counts,  actio  non  aecrevit  infra  sex 

annos;  to  the  odiers,  non  assumpsit  infra  sex  annos. 

Issoe  thereon.    At  die  trial  before  Abbott  C.  J.  at  the 

London  sittings  after  Trinify  term  IS^  a  special  verdict 

wis  found,  which  stated  in  substance  as  follows.     The 

several  bUls  mentioned  in  Ae  declaration  "were  dmwn 

and  acoqited  as  therofin  alleged.    Afterwards,  and  when 

the  said  biUs  became  due  and  payable,  to  wit>  en,  &c, 

the  same  were  presented  for  payment  to  the  plaintlft  by 

the  defendants  and  cme  JR.  Barelojf  since  deceased,  then 

being  bankers  in  London,  and  holders  as  the  banlEeis  and 

agents  of  and  for  Messrs.  Dories  and  Cbrd^  as  hereinafter 

mestioned,  by  the  hands  of  one  W.  Bell,  then  being  the 

derk  and  servant  of  the  defendants  and  R.  Barday  since 

deceased,  in  that  behalf.  At  the  time  of  the  presentment 

of  the  said  several  bills  -of  exchange  to  the  plaintiffs  for 

payment,  eadi  and  every  of  the  said  bills^f  exchange  had 

*  indorsements  upon  them  in  the  words  following ;  that  is 

to  say,  <*  Pay  Messrs.  Davitz  and  Card,  or  their  order, 

per 
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pep^  procuration  of  WiUiam  Hope.    J.  CardJ*     "  Pay 
Messrs.   Barclay^    TritUm^    and  company,     or    order. 
Davies  and  Card.*'     «  Barday^  Trittoriy  and  Co."     On 
the  7th  of  October  1800,  W.  Hope  executed  a  power  of 
attorney  to  Card.  (The  power  was  then  set  out,  being  the 
same  mentioned  in  Mun-ay  v.  East  India  Company. {a)) 
The  first  indorsement  was  in  the  proper  hand-writiog 
of  J.  Cardy  and  before  the  time  of  the  presentment  of 
the  said  three  bills  of  exchange  for  payment,  and  pre- 
viously to   the   payment  thereof,    the    said    power  of 
attorney  was  produced  to  the  plaintiffs   for  their  in- 
spection, and  the  same  was  inspected  by  them  accord- 
ingly; when  the  said  power  of  attorney  was  so  pro- 
duced,  an  entry  thereof  was   made   by  the  plaintiffi 
in  a  register  kept  by  them  in  their  treasurer's  officci 
for  the  entry  of  powers  of  attorney  to  be  acted  upon 
in.  pitying    monies   for   the  plaintifis   at   such   o£Sce, 
where  all    payments   by  the   plaintifiEs   were  and  are 
made.  .  W.  Hope  died  on  the  14th  of  March  1809,  but 
neither  the  plaintifis  nor  the  defendants  and  i?.  Barclay^ 
since  deceased,   nor  J.  Cardj  at  the  time  of  the  pay- 
ment of  the  said  bills  of  exchange    hereinafter  men- 
tioned, had  any  knowledge  of  the  death  of  the  said 
W.  Hope.     The  bills  were  indorsed  by   Davies  and 
Cardf  and  the  defendants,  as  alleged.     Upon  the  pre- 
sentment of  the  said  bills  of  exchange  to  the  plaintiffi 
by  the  said  W.  Bellj  then  being  a  clerk  and  servant 
of   the   defendants  and    R.  Barclay j    since  deceased, 
the  plaintiffs  did   pay  to  the  said    WiUiam  Bellj  as 
such  clerk    and    servant   of  the   defendants,  and  B. 
Barclay^  since  deceased,  the  several  sums  of  money  re- 


(a)  5B.i;A,  204. 
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spectively  mentioned  in  the  same  bills  of  exchange,        1824. 
amounting  together  to  the  sum  of  28,282/.  65/ 6^.,       — .-^- 
which  were  received  by  the  defendants  and  R.  Barday     ivtuA  Co. 
accordingly.     The  said  payment  of  the  said  bills  of  ex-      Tftmov. 
change  was  .so  made  by  the  plaintiffi  to  the  defendants 
and  JEL  BarcUtjf,  since  deceased^  on  the  &ith  of  John 
Gznfs  indorsement  on  the  said  bills  of  exchange,  and 
of  the  said  power  of  attorney  from  the  said  W.  Hope 
to  J.  Citrdj  and  not  on  the  faith  of  the  indorsement 
of  the  def«[idants  and  R.  Barday  on  the  said  bills  of 
exchange.     Long  before,  and  at  the  time  of  the  pay- 
ment of  the  said  bills  of  exchange  as  aforesaid,  Davies 
and  Card  kept  a  banking  account  with  the  defendants 
and  B.  BarcUof^  since  deceased,  who  then  carried  on 
the  trade  or  business  of  bankers  in  the  city  of  London 
in  copartnership  together,   and  which  said  last- men- 
tioned B.  Barclay  died  before  the  commencement  of  this 
Maxm.    Davies  and  Cardy  on  the  17th  of  October  1809, 
specially  indorsed  the  said  bills  of  exchange  as  afore- 
said to  the  defendants  and  22.  Barclay^  since  deceased, 
and  delivered  the  same  to  the  defendants  and  iZ.  Bar^ 
cha/,  that  they,  as  the  bankers  of  the  said  Davies  and 
Card  might,  in  the  usual  course  of  banking  business, 
receive  payment  of  the  said  bills  of  exchange  when 
the  samcf  should  be  due,   for  and  on  account  of  the 
said  Davies  and  Card^  the  defendants  and  R.  Barclay 
not  having  had  at  any  time  any  interest  in  the  said  bills 
of  exchange  or  the  proceeds  thereof.     The  defendants 
and  R.  Barclay^  since  deceased,  received  the  money  as 
agents  for  Davies  aiid  Card,  who  drew  out  the  whole  of 
it  on  the  11th  of  December  1809.     The  grant  of  ad- 
niinistration  to  James  Murray^  and  afterwards  of  ad- 
ministration 
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miniiintion  de  bonis  nan  to  John  Mwrrt^g  the  action 
by  him  agidnst  the  East  India  Company;  the  notice  of 
such  action  to  the  defendants;  the  recovery  by  Uie 
plaintiff  in  that  action^  and  payment  of  the  money  re- 
oofered  to  him  by  the  East  India  Company ;  and  the 
notice  of  that  fiict  to  the  defendants^  were  then  found, 
as  allied  in  the  deckratioB. 
The  case  was  now  argued  by 


Tiiidal,  for  the  plaintiffi.  Upon  the  whole  of  the 
i*eoord  in  this  case  it  ^)pears  that  the  plaintifi  have 
paid  the  bills  in  question  twice  over ;  and  the  point  now 
to  be  determined  is,  whether  they  have  brought  thdr 
action  against  the  right  persons  to  recovw  the  money  so 
paid.  Each  of  the  special  counts  oontams  an  allegation 
that  the  indcursement  of  the  defendants  vras  on  the  bilk 
when  they  were  presented  for  payment  That,  in  law, 
imports  a  warranty  that  they  were  the  true  and  lawfel 
holders  of  the  bills.  When  the  name  oS  the  drawer  of 
a  bill  has  bead  forged,  the  acceptor  having  paid  it  to  an 
indorsee,  cannot  recover  back  the  money.  Smith  v. 
Chester^  (a)  but  that  is  on  the  ground  that  the  acceptor 
is  bound  to  know  the  drawer's  hand-writing.  Here  it 
appears  that  the  name  of  the  first  indorser  was  written 
without  his  authority ;  but  the  defendants,  by  demanding 
the  money,  and  putting  their  names  on  the  bills,  im- 
pliedly warranted  that  they  could,  if  necessary,  produce 
evidence  of  the  first  indorsement  This  follows  <rom 
what  was  said  by  Chambre  J.  in  Smith  v.  Mercer,  (b) 
The  plaintiffs  in  that  case  had,  as  bankers  of  the  sup- 
posed acceptor  of  a  Ul],  paid  the  amount  to  the  defend- 


er) I  r.  S.  654. 


(6)  6Taum.S3. 
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^diehdden^whomdonedkUfiMitWBBpffeMaiid       18Mb 
Sar  pmpmtaU  Tlie  aooeptance  was  afterwaids  diieofend 

The  lEtAt^ 

to  be  a  btgsrjf  and  an  actbn  iv«b  brought  to  veoovir     India  Co. 
iBMJk  the  mon^  so  paid.    That  lamed  Judge  aajw:      Tunov. 
•^  Thed^BAmta  hanre  paid  their  moscgr  lor  Aat  wloch 
18  of  no  value;  th^  ham  thereby  sustaiaed  a  loss,  aad 
diqr  OTgbt  not  to  be  permitted  to  dnow  that  loaa  wpoai 
anotber  innoceDt  man,  who  haa  done  no  act  to  BMalead 
thenar  aad  stiU  leas  ought  th^  to  be  so  permitted  where^ 
hiitgaii  of  being  misled  by  any  act  of  die  phintatt,  they 
themeehrea  hate  ^ven  the  appaaranoe  of  anthencidty  to 
thft  matnmient  by  their  own  indorsemeBty  whsch  was  a 
sort  of  warrant  e[  its  genuiaeBcsa  at  a  tune  when  the 
finged  aeoeptanee  made  a  port  of  tike  instrooient.*'    So 
here  the  names  idBarcUg/i  and  Co.  on  the  back  of  the 
hiDs  omooBted  to  a  sort  of  wasnmty  that  &e  prior 
indorsements  were   made   by  persons  hanng  propsr 
authority  for  that  purpose.     On  the  other  side^  three 
oliyections  will  probably  be  made.     1st,  That  the  acdon 
U  baned  by  the  statute  of  limitations;  2dly,  that  the 
faiis  were  paid  by  the  plah^iffi  on  the  fiiith  of  the 
power  of  attorney,   and  not  of  the  indoraamant  by 
Amfay  and  Co. ;  Sdly,  that  the  defendants  i^eemed  Am 
moo^  as  move  agents,  and  pmd  it  over  to  their  prwH 
optl  before  they  had  any  notice  that  Card  hod  ttot 
andmi^  to  indorse  the  biQs.    iJbboU  CmJ.    You  had 
batter  begin  with  the  second  objeotionf  fer  nnlesa  that 
CMi  be  obviated,  it  will  not  be  necessary  to  disoosa  the 
others.]  If  the  indorsement  by  JSarcfay  and  Co.  amomoils 
to  awarranty,  it  is  no  answer  to  say  that  the  money  wa* 
not  paid  on  die  finth  of  that  warran^.    If  goods  are 
fimiished  to  A.  an^  a  warranty  of  the  payment  is  ^ven 
by  B.J  it  would  be  no  defence  to  an  action  on  that  war- 
ranty 
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ranty  against \B.  to  show  that  at.  the  time  of  the^ik  his 
credit  was  not  so  good  as  A.%  and  that  the  goo^  were 
furnished  on  AJs  credit,  and  not  on'the  credit  of  the 
warran^.  So  here,  although  the  bills  were  paid  on  the 
&ith  of  the  indorsement  by  Card  under  the  power  of  at- 
torney given  to  him,  that  is  no  answer  to  this  action  if  the 
indorsement  by  Barclay  and  Co.  is  to  be  considered  as  a 
warranty.  To  support  the  next  objection,  viz.  that  thede> 
fendants  received  the  money  as  agents,  Sadler  v.  Boons  (a) 
will  probably  be  relied  on;  but  there  all  parties  knew  that 
the  defendant  received  the  money  as  agent  Here  there 
is  nothing  to  show  that  the  Ea^  India  Company  knew 
the  defendants  to  be  agents.  Under  such  circumstances 
an  action  will  lie  against  the  agent  to  recover  back  the 
money  wrongfully  paid  to  him.  Snawdon  v.  Ikms.{b) 
IBayleyJ.  There  the  defendant  wrongfully  took  the 
money  in  the  first  instance.]  ^ 


Campbell^  contr^,  was  stopped  by  the  Court. 

Abbott  C.J.  I  am  clearly  of  c^inion  that  the  plain- 
tifis  cannot  maintain  this  action.  It  is  found  as  a  fact 
by  the  special  verdict  that  before  the  bills  were  paid  the 
plaintiffs  took  all  such  steps  as  they  judged  fit  to  satisfy 
themselves  that  the  first  indorsement  by  J.  Card  was 
made  by  virtue  of  a  sufficient  authori^.  The  power  of 
attomeji  was  not  produced  by  the  defendants ;  nor  does 
it  appear  that  they  ever  saw  it,  or  had  any  means  what- 
ever of  forming  a  judgment  as  to  its  sufficiency.  But 
laying  that  part  of  the  case  aside,  it  fiirther  appears 
that  afler  the  East  India  Company,  who  had  full  means 


(a)  4  Burr,  1984. 


(b)  1  Taunt,  359. 
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of  knowledge,  had  made  all  such  inquiries  as  thqr 
thoogl)^  fit,  the  defendants,  who  are  perfectly  ianocent 
parties,  received  the  money  as  agents  and  paid  it  over 
to  thar  principals.    As  soon  as  the  defendants  received 
the  money  Davies  and  Card  might  have  maintained  an 
acticHi  against  them  fcnr  it;  they  were,  therefore,  bound 
to  pay  it  over.     Perhaps,  indeed,  they  might  have  re- 
fused to  do  so  had  the  money  remained  in  their  hands 
untQ  the  insufficiency  of  J.  CairTs  authority  to  indorse 
die  bills  was  discovered ;  but  in  feet  the  whole  had  been 
paid  over  before  any  such  discovery  was  made.    The 
plaiatiffit,  therefore,  cannot  now  call  upon  them  to  restore 
money  which  is  not  in  their  hands,  and  which  they 
had  no  right  to  withhold  from  thdr  principals.     For 
these  reasons  our  judgment  must  be  for  the  defendants. 


1824. 
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Bailet  J*  The  most  fevourable  view  of  this  case  for 
the  plaintiffi,  is  to  say  that  both  parties  are  innocent  and 
free  from  blame ;  but  even  then  the  maxim  **  potior  est 
conditio  possidentis"  applies.  And  it  is  to  be  observed, 
that  all  the  means  of  ascertaining  the  extent  of  CareTs 
aatbority  were  within  the  reach  of  the  plaintiflfs,  and 
notwithstanding  that,  they  thought  fit  to  pay  the  money. 
Great  injustice  would  be  worked  if  they  were  now  al« 
Wed  to  recover  it  back.  The  defendants  did  not  take 
the  bills  immediately  firom  Cardj  but  mediately  through 
Danes  and  Card  i  they  had  not,  therefor^  any  right 
to  see  the  power  in  the  hands  of  Card,  nor  am  I  pre* 
pared  to  admit  that  every  indorser  warrants  the  genuine* 
ness  of  the  prior  indorsements.  But  it  is  not  necessary 
to  decide  or  discuss  that  question.  The  power  was 
shewn  to  the  plaintifife,  it  was  for  them  to  judge  of  the 
extent  of  the  authority  given  by  it.    The  imputation  of 

Vot.  III.  U  negligence 
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negligence  does  therefore  attach  upon  the  plaintifl^  bat 
not  upon  the  defendants.  The  latter  received  th^money 
as  agents  and  have  paid  it  over,  it  would  be  extremely 
unjust  to  make  them  rrfund  the  money*  I  am  therefore 
of  opinion,  that  the  plaintiffs  cannot  recover  in  this 
action. 


HoLROTD  J.  I  agree  entirely  both  in  the  principles 
of  law  which  have  been  stated  by  my  Lord  Chief  Jostioe 
and  my  Brother  Bca/ley,  and  in  the  application  of  them 
to  this  case.  The  money  was  paid  by  the  plaindfi,  not 
on  a  mistake  of  &ct  but  of  law,  the  case  of  Bilbie  v.  Utm" 
ley  {a)  is  therefore  sufficient  to  dispose  of  this  question. 
The  plaintiffs  had  the  means  of  knowledge  in  their 
power,  and  acted  upon  the  information  which  they  d>- 
tained.  It  turned  out  that  Card  had  not  any  authority 
to  indorse  the  bills,  but  I  think  the  defendants  were  en- 
titled to  presume  that  the  indorsement  was  properly 
made,  and  were  justified  in  receiving  the  money,  and 
when  they  had  received  it,  they  could  not  have  resisted 
an  action  brought  for  it  by  thfeir  principals.  Here  was 
no  express  promise  to  repay  the  money  to  the  plaintiffi 
if  the  indorsement  proved  insufficient,  nor  can  any  such 
promise  be  implied  from  the  &cts  of  the  case.  The 
defendants  have  paid  over  the  money  to  persons  who 
could  by  law  have  compelled  them  to  do  so,  the  plaintiffs 
then  cannot  be  entitled  to  recover  in  this  action. 

LiTTLEDALE  J.  The  whole  of  the  argument  for  the 
plaintiffi;  was  founded  on  the  supposition,  that  a  person 
presenting  a  bill  for  payment  gives  a  warranty  that  the 

(a)  3  East,  4e9. 
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indorsements  are  genuine  and  made  under  a  proper  au-       162i» 

tbority.    Here»  certainly,   there  was  not  any  express     _^ 

warranty,  and  I  am  not  aware  of  any  case  which  says     ^»»^  ^* 

that  soch  a  warranty  is  to  be  implied.    The  dictum  of     Tmrov, 

Cka^ire  J^  which  has  been  cited,  is  only  that  it  is  a 

tort  of  warrant*    In  the  present  instance,  upon  the 

£K:ts  found  by  the  special  verdict,  there  was  nothing 

like  an  implied  warranty  or  even  a  represoitatbn*    The 

piaintifi  paid  on  the  faith  of  the  power  of  attorney, 

which  was  shewn  to  and  examined  by  them*     Clearly, 

the  law  will  not  imply  a  warranty  by  the  defendants, 

that  Card  had  power  to  indorse  the  bills  when  the 

plaintifi  had  the  means  of  ascertaining  the  extent  of  his- 

authority,  and  the  defendants  had  not.     If,  therefore: 

in  general,  there  were  an  implied  warranty,  of  which. 

however  I  am  not  aware,  it  would  in  this  case  be  nega* 

dved  by  the  finding  of  the  jury.     Upon  the  whole  then 

it  appears,  that  there  is  not  any  ground  for  the  claim 

made  in  this  action* 

Judgment  for  the  defendants* 


Lewis  against  Catherine  Lee. 

ASSUMPSIT  for  goods  sold,  money  lent,  &c.     Plea,  a  woman  di. 

praying  judgment  of  the  writ,  because,  before  and  etthorofor 
at  the  time  of  suing  out  the  writ  of  the  plaintiff,  she^  the  n^^l^f^aiu 
SMd  Catherine,  was  and  now  is  married  to  one  Francis  J^,  hSbL^dT 
Lee,  who  is  stiU  living,  to  wil^  at,  &c.    And  this,  &c.  ^"aX^SS 
wherefore  because  he  is  not  named  in  the  said  writ,  she 
pn^ys  judgment  thereof,  and  that  the  same  be  quashed. 
U  2  Repli« 
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Replication,  that  the  said  writ,  by  reason  of  any  thing 
by  the  said  Catherine  in  her  said  plea  alleged,  ought  not 
to  be  quashed,  because,  before  the  time  of  making  the 
said  several  promises  and  undertakings  in  the  declar- 
ation mentioned,  the  said  Francis  Lee  exhibited  a  libel 
in  the  Arches   Court  of  Canterbury  against  the  said 
Catherine ;  and  that  the  said  Francis,  on  the  4th  day 
oi  December  1814,  obtained  against  the  said  Catherine 
in  the  said  court,  a  definitive  sentence  of  divorce  from 
the  bed  and  board  of,  and  mutual  cohabitation  with,  the 
said  Francis,  for  adultery  committed  by  the  said  Ca^ 
therine  with  one  A.  B. ;  and  that,  before  and  at  the  time 
of  the  making  of  the  said  promises  and  undertakings  in 
the  declaration  mentioned,  and  from  thence,  until  and 
at  the  time  of  issuing  out  the  said  writ  of  the  plaintiff 
against  the  said  Catherine,  and  still,  she,  the  said  CcUhe^ 
rine,  lived  divorced,  separate,  and  apart  from  the  said 
Francis  Lee,  her  husband ;  and  that  she,  the  said  Cathe- 
rine, during  all  the  time  aforesaid,  and  still,  had  a  large, 
ample,  and  sufiicient  allowance,  as  and  for  her  separate 
maintenance,  and  which  allowance  had  been  during  all 
that  time  paid  to  her,  to  wit,  at,  &c.     And  that  the  said 
Catherine,  so  being  divorced,  separate,  and  apart  from 
her  said  husband,  and  having  such  allowance,  the  said 
several  promises  in  the  declaration  mentioned,  were  made 
by  the  said  Catherine  as  a  feme  sole  upon  her  own  se- 
parate credit  and  account,  and  not  upon  the  credit  or 
account  of  her  said  husband,  to  wit,  at,  &c.     And  this, 
&c.  wherefore  he  prayed  judgment,  and  that  the  said 
writ  might  be  adjudged  good,  and  that  the  said  Cathe- 
rine might  answer  over  thereto,  &c.     Demurrer. 


Dover  in  support  of  the  demurrer.     The  replication, 
is  bad  in  point  of  form,  because  it  refers  to  the  promises 

in 


IN  THs  Fifth  Ybar  of  GEORGE  IV.  39S 

in  tbe  declaration  and  not  to  the  writ,  of  which  the  plea       1624. 
prays  judgment.    It  therefore  goes  beyond  the  plea,  to        •  ^ 
-mhidt  it  ought  to  be  an  answer,  and  is  bad  as  a  de- 
parture from  it.     Secondly,  it  contains  double  matter. 
Tbe  plaintiff  relies  upon  two  points :  first,  the  divorce ; 
and,  secondly,  that  credit  was  given  to  the  defendant  as 
a  feme  sole.     These  two  fiurts  have  no  connection,  and 
do  not  constitute  one  proposition.     Thirdly,  the  divorce 
is  informally  pleaded,  for  it  ought  to  have  been  shewn 
b^)re  whom,  and  for  what  cause,  it  took  place,  Comyn^s 
Dig,Abaiemenif{H)4fS^  I  Co.LU.SOS,a.  But, fourthly, 
tbe  replication  is  no  answer  to  the  plea,  because  it  does 
not  shew  that  the  defendant  had  ceased  to  be  a  feme 
covert ;  and  it  is  quite  clear,  that  if  she  continued  a 
ieme  covert,  she  was  not  liable  to  be  sued  alone.     Gil- 
ckrist  V.  Brcfwn  (a)  shews  that  a  feme  covert  living  apart 
from  her  husband  and  in  adultery,  cannot  be  sued  as  a 
feme  sole;  and  the  law  is  the  same  even  if  she  lives  se^ 
parate,  and  has  alimony  pending  the  suit  in  the  Eccle* 
siastical  Court,  and  obtains  credit  in  her  own  name,  JB^ 
iagh  r,  Leigh^  (b)  In  Marshall  v*  Button  (c),  all  the  former 
cases  were  reviewed,  and  it  was  fully  established,  that  a 
feme  covert  cannot  bring  an  action  while  the  relation  (^ 
marriage  subsists,  and  she  and  her  husband  are  living  in 
this  kingdom,  notwithstanding  she  lives  separate  from  her 
husband,  and  has  a  separate  maintenance  secured  to  her 
by  deed.     If  the  defendant,  therefore,  be  still  a  feme 
covert,  this  fiiUs  within  the  rule  laid  down  in  these  cases. 
Whether  she  be  a  feme  covert  or  not  depends  upon  the 
effect  which  the  common  law  courts  will  give  to  a 
seqtence  of  divorce  a  mensa  et  thoro.     Now,  at  com- 

(•)  4  T.  R,  766.  (6)  5  T.  R.  679.  (c)  8  T.  R.  545. 
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moll  law  a  wife  could  not  sue  without  her  husband,  ex* 
cept  iu  cases  where  he  was  supposed  to  be  dviliter 
mortuus.     In  Co.Lit*lS2b,  Lord  Coke  says,  **tbat  a 
wife  is  disabled  to  sue  without  her  husband,  as  much  as 
a  monk  is  without  his  sovereign,  and  he  mentions  Sir 
Robert  Belkmqfs  case  as  an  exception.     He  was  exiled 
or  banished  for  life  beyond  sea,  and  his  wife  was  allowed 
to  sue  out  a  writ  in  her  own  name,  he  being  alive." 
And  Lord  Coke  afterwards  observes,  **  that  a  deportation 
for  ever  into  a  foreign  land,  like  to  profession,  is  a  civil 
death,  and  that  is  the  reason  that  the  wife  may  bring  an 
action  or  may  be  impleaded  during  the  natural  life  of 
her  husband ;  and  so,  if  by  an  act  of  parliament  the 
husband  be  attainted  of  treason  or  felony,  and  saving 
his  life,  is  banished  for  ever  as  Belknap  was,  this  is  a 
civil  death,  and  the  wife  may  sue  as  a  feme  sole ;  but  if 
the  husband  have  judgment  to  be  exiled  hut  Jor  a  timey 
which  some  call  a  relegation,  that  is  no  civil  death." 
Unless,  therefore,  the  sentence  of  divorce  a  mensa  et 
ihoro,  operates  as  a  civil  death  of  the  husband,  it  is  clear 
that  the  wife  cannot  be  sued  as  a  feme  sole.     Now,  here 
the  divorce  is  for  adultery,  and  though  at  one  time  it 
was  held  that  that  was  a  ground  of  divorce,  a  vinculo 
matrimonii ;  it  was  afterwards  solemnly  settled  in  Fol- 
jambe^s  case  in  ^^  Elizabeth  (a),  that  it  was  only  ground 
of  divorce  a  mensa  et  thoro,  and  this  alteration  of  the 
law  may  account  for  some  of  the  dicta  to  be  found  in 
the  older  cases.     The  sentence  of  divorce  a  mensa  et 
thoro  does  not  extinguish  the  obligations  attending  the 
relation  of  husband  and  wife,  but  merely  suspends  them 
and  operates   only  as  a   temporary  separation.     The 


(a)  Jiioore,  68  J.     Noy.  lOa 
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sentence,  so  far  from  dissolving  the  matrimonial  tie,  by       1824« 
its   veiy  tenor  contemplates  the  possibility  of  recon- 
ciliation and  renewed  cohabitati<Hi,  and  it  is  in  con* 
formity  to  this  notion  that  the  injured  party,  before 
becoming  entitled  to  the  benefit  of  the  sentence,  is 
obliged  to  enter  into  a  bond  t6  lead  a  chaste  and  con- 
tinent life  without  contracting  marriage  during  the  life 
of  the  defendant.     The  words  of  the  sentence  are,  **  We 
do  declare  that  the  said  A.B.  ought  by  law  to  be  di- 
YOfsced  and  separated  firom  bed,  board,  and  mutual  co- 
habitation Vith  the  said  C.  2)«,  her  husband,  until  they 
skM  be  reconciled  to  each  other,  and  we  do  divorce,  && 
bond  being  given."  (a)    It  is  evident,  therefore,  that  the 
sentence  ccmtemplates  only  a  temporary  separation,  and 
resembles  the  case  put  by  Lord  Coke,  where  the  husband 
Is  esiled  but  for  a  time.     It  does  not  operate^  therefore^ 
as  a  civil  death  of  the  husband  does.    In  that  case  the 
woman  is  considered  as  a  widow.     Such  a  sentence  does 
not  bar  dower,  Co.  Lit.  32.,  StawePs  case  (6),  nor  bastard- 
ize  the  issue  {c\  nor  determine  an  estate  to  the  husband 
for  the  life  of  hb  wife.    At  common  law,  therefore,  the 
dk(X  of  such  a  sentence  was  not  to  destroy  the  relation  of 
hnsband  and  wife,  and  to  make  the  woman  a  feme  sole. 
By  the  13  Ed.1.  5. 1.  r.33.,  a  woman  who  elopes  with,  and 
coutinues  with,  an  adulterer,  loses  her  dower ;   but  that  is 
by  the  positive  enactment  of  the  legislature.    If  parties 
separated  by  divorce  a  mensa  et  thoro  marry  again,  they 
may  be  proceeded  against  in  the  Ekrclesiastical  Courts, 
although  they  are  not  indictable  for  felony  under  tlie 
1  JacU  c.lL,  because  they  are  within  the  exception  in 

(«)  PojffUer  on  liarriage  and  Divorce,  182. 

(6)  Godboidf  145.  Aby.  108.  Bat  BeeyOOBtri,  RoWt  Abr,  Dower,  p.  19. 

(c)  SunC9  EceU  Iaw,  tit  Marriage,  502. 
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ihe  third  section ;  but  it  is  quite  cleur  from  Porter's 
case  (a),  that  if  they  had  not  been  expressly  exGq[>tedy 
they  would  have  been  within  the  enacting  clause.  It  is 
clear,  then,  that  the  sentence  of  divorce  a  mensa  et  thoro 
has  not  the  effect  of  putting  an  end  to  the  coverture  of 
the  woman ;  and  that  being  so,  Hatchett  v.  Badddey  (6), 
and  Marshall  v.  Button  (c),  shew  that  she  cannot  be  sued 
as  a  feme  sole. 


Abraham^  contra.     The  authorities  cited  on  the  other 
side  establish  this  principle,  that  it  is  not  in  the  power 
of  parties,  by  their   private  agreement,    to  alter   the 
character  and  condition,  which  by  law  results  from  the 
state  of  marriage.     But  here,  that  character  and  con- 
dition is  altered,  not  by  the  agreement  of  the  parties, 
but  by  the  sentence  of  a  court  of  competent  jurisdiction. 
In  EUagh  v.  Leigh  {d)  proceedings  had  heen  instituted  in 
the  Ecclesiastical  Court,  and  alimony  had  been  allowed; 
but  no  adjudication  had  taken  place  upon  the  matter 
before  the  court.     In  this  case  the  replication  states, 
that  the  Ecclesiastical  Court  pronounced  a  definitive 
sentence  of  divorce  from  bed  and  board,  and  that  the 
parties  did  live  separate  at  the  time  when  the  action  was 
brought.    It  does  not  appear  that  the  separation  was  to 
be  temporary ;  it  might  continue  during  their  lives.    In 
S  Salkeldf  138.  it  is  said,  that  a  divorce  for  adultery  was 
anciently  a  vinculo  matrimonii,  and,  therefore,  in  the 
beginning  of  tlie  reign  of  Queen  Elizabeth^  the  opinion 
was,  that  after  divorce,  the  parties  might  marry  again ; 
but  in  Fotjambe's  case  {e\  that  opinioa  was  changed,  and  it 
was  held  to  be  only  ground  of  divorce  a  mensa  et  thoro ; 


(a)  Oro.  Car.  4«1. 

(c)  ST,R.  545. 

(f)  MoorCf  683.     Notf, 


(b)  2  Bloc  1079. 
(rf)  5  r.  R.  679. 
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and  acoording  to  Stephens  v.  7b^(a)»  after  a  divorce       1894. 
causa  adiilterii,  a  release  by  the  husband  of  an  obligadoa 
made  to  his  wife  before  marriage  was  adjudged  good. 
Admittini^    therefore,    that   a  sentence  of  divorce  a 
mensa  et  thoro  does  not  wholly  destroy  the  relation  of 
husband  and  wifi^  still  it  operates  as  a  suspension  of 
that  xelation  so  long  as  the  parties  continue  to  live  se- 
parate in  pursuance  of  the  sentence;    and  upon  that 
ground,  children  bom  durii^g  such  separation,  are  primk 
fide  bastards.  Tie  Parish  of  Sf.  George  v.  iS^.  Margaret^ 
Wesimmster*  {b)  Here  it  is  stated,  that  the  wife  did*  at 
the  commencement  of  the  action,  live  separate  and  apart 
from  her  husband :  she,  thereforei  was  not  at  thdt  time  a 
feme  covert 

Abbott  C.  J. .  Theiie  is  no  authority  to  shew  that  a 
sentence  of  divorce  a  mensa  et  thoro  for  adultery  so  &r 
destroys  the  relation  of  husband  and  wife  as  to  make 
the  latter  a  feme  sole.      In  HatcheU\.Baddeley{c)^ 
Blackstone  }.  says,  that  a  feme  covert  cannot  be  sued 
alone  unless  in  the  known  excepted  cases  of  abjuration, 
exile^  and  the  Uke,  where  the  husband  is  considered  as 
dead*  and  the  woman  as  ai  widow,  or  else  as  divorced  a 
▼inculo.    In  Hyde  v.  Price  {d)f  the  theit  Master  of  the 
Rolls,  Lord  Jkanlegf^  after  citing  this  dictum,  says,  that 
be  had  taken  the  pains  to  look  at  all  the  cases  on  this 
subject  whidi  were   collected    in  Lean  v.  Schutx  {e), 
and  that   they   all  shewed  that,    subject  to  the  ex- 
ceptions mentioned  by  Mr.  Justice  ElacksUme^  no  action 
could  be  maintamed  against  a  married  woman ;  and  in 

(o)  Cro.  JEluh  90S.  (jb)  1  Salk.  123. 

(e)  ^Bitieih  1083.  (tf)  5  Vet.  4i3. 
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Mars/tall  v.  Ruitanj  winch  was  argued  before  the  twelve 
Judges,  Lord  Kenyotij  in  delivering    the  judgment  of 
the  court  says,  **  We  find  no  authority  in  the  books 
to  shew  that  a  man  and  his  wife  can,  by  agreement 
between  themselves,  change  their  legal  capacities  and 
characters^  or  that  a  woman  may  be  sued  as  a  feme 
sole,  while  the  relation  of  marriage  subsists,  and  ^e 
and  her  husband  are  living  in  thb  kingdom."    Now 
in  this  case   it  is  dear,   from  the    authorities  dted, 
and  from  the  terms  of  the  sentence  which  have  been 
referred  to^  that  a  divorce  for  adultery  does  not  de« 
stroy  the  relation  of  marriage,  but  that  it  merely  sus- 
pends for  a  time  some  of  the  o^j^ligations  arising  out 
of  that  relation.    The  relation  of  marriage,  therefore^ 
still  subsbting^  and  the  defendant  still  continuing  a  feme 
covert,  according  to  all  these  authorities,  she  cannot  be 
sued  without  her  husband*    The  judgnaent  of  the  Court 
must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant* 


BusHBY  and  Another,  Executors  of  J.  Bushbt^ 
against  John  Milbourn  Dixon»  Heir  of  John 
MiLBouRN  DixoN,  deceased. 


A.B..HiwtAot  J^EBT  on  a  bond,  dated  the  12th  oiNaoemb&  1795, 
nmpie»  at  the  executed  by  John  Milbourn  Dixon,  deceased,  and 

deaUi  in  Se      ^'V  Dixon^  deceased,  to  John  Bushby,  deceased,  in  tbe 

poMeMum  of  a 

tenant  from  year  to  year,  died,  leafing  C  2>.  her  beir«t  law.  No  rent  was  ever  I^J^ 
him,  it  being  mppoaed  that  the  huids  paaied  to  a  defiaee  under  tbe  will  of  A.  B.  Atm 
the  death  d  C.JDn  hit  ion  and  heir  at  law  brought  ejectment,  and  recovered  the  Ifoo*' 
In  debt  against  the  son,  as  heir  of  C,  D,,  on  a  bond  given  by  the  latter,  to  wh^  rV^ 
pleaded  no  tmeU  by  descent  fVom  his  father^  it  was  hdd,  that  the  £ahsr  wis^mm«(^<^v^' 
of  the  knds  in  question,  that  they  descended  from  him  to  his  son,  and  weie,  therefore, 
asseto  in  Uie  hands  of  the  hrttcr,  Uable  to  the  bond  debC 

penal 
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penal  snm  of  S60/.»  conditioned  for  the  payment  of       1824. 
180Z^  with  interest,  at  4}  per  cent  on  the  1^  of  ^o 
venAer  1796.     The  first  plea  was  non  est  factam.    The 
second  solvit  ad  diem.    The  third  solvit  post  diem.  On 
which  pleas  respectively  issues  were  joined,  and  feond 
for  the  plaintiff     The  last  plea  and  issue  thereon  were 
as  follows :  that  defendant  ought  not  to  be  charged  with 
the  said  debt,  by  virtue  of  the  said  supposed  writing 
dUigatory,  because  he,  the  said  defendant,  hath  not,  nor 
at  the  time  of  the  exhibiting  the  bill  of  the  sfud  plaintiffs 
in  this  bdialf,  nor  at  any  time  before  or  since,  had  he 
any  lands,  tenements,  or  hereditaments  by  descent  ftom 
the  said  John  Milboum  Dixouy  in  fee  simple;  and  thi^ 
&c^  wherefore  he  prays  judgment  if  h^  the  said  de- 
fendant, as  heir  of  the  said  John  Milboum  Dixon  de- 
ceased, ought  to  be  charged  with  the  said  debt  by  virtue 
of  the  said  writing  obligatory.    Replication,  that  the 
defendant  hath,  and  at  the  time  of  the  exhibiting  of  the 
bm  of  the  plaintifis  in  this  behalf,  had  sufficient  lands, 
tenements,  and  hereditaments  by  descent  from  the  said 
John  MUbaiam  Dixon  in  fee  simply  wherewith  the  said 
defendant  could,  and  might,  and  ought  to  have  satisfied 
the  said  debt  above  demanded.     At  the  trial  before 
HclroydJ.^  at  the  Summer  assizes  for  Cumberland^  182S, 
a  verdict  was  found  for  the  plaintiffs  on  this  last  issuer 
subject  to  the  opinion  of  the  Court  on  ttie  following 
case.    The  obligor,  Lucy  Dixon^  at  the  time  of  making 
her  will,  and  also  of  her  death  as  hereinafter  mentioned, 
was  seized  in  fee  of  the  adjoining  tenements  of  CatUraody 
and  Simeons  Onsets  being  both  of  freehold  tenure,  and 
situate  in  the  parish  of  Kirk  Andrews  upon  Eskyin  the 
coon^of  Cumberland  s  and  by  her  will  duly  executed, 
devised  her  messuage  or  tenement,  called  CaUouxfy^  to 

her 
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her  daughter  Jnrif  the  wife  of  John  MUboum^  for  her 
life  with  power  to  dispose  thereof  by  will.     Zjucy  Dixon 
died  so  seised,  on  the  15th  of  June  1797*     At  the  time 
of  making  her  will,  and  also  of  her  death,  both  Catlasxh^ 
and  Simeons  Onset  were  occupied  as  one.  farm^  being  in 
the  possession  of  the  same  person  as  tenant  from  year  to 
year  of  the  whole,  under  one  rent ;  which  person  con- 
tiijiued  in  possession  as  tenant  until  the  year  1807.   Frooi 
the  time  of  the  death  of  Ijuy  Dixon^  Ann  Milboum^  and 
John  MiJhoum  her  husband,  contending;  that  Simeons 
Onset  passed  by  this  devise,  received  the  rents  of  both 
eSitates  during  her  life.    Ann  MUboum  died  in  1801, 
and  after  her  death,  her  husband  John  Milboum  received 
the  rents   and   profits   both   of  Catk/pody  and  Simeons 
Onsets  as  tenant  by  the  curtesy  until  his  death,  which 
took  place  in  June  1815.     In  1807,  the  said  J(Jin  MU- 
boum granted  a  lease  of  the  two   tenements  to  John 
Forster  and  Adam  For$ier  for  nine  years,  under  which 
the  lessees  held  the  possession,  and  paid  the  rent  to  J^^ 
MUboum  during  his  life ;  the  last  rent  which  was  paid 
by  them  to  John  Milboum  was  at  Whitsuntide  1815,  and 
then  due,  which  was  subsequently  to  the  death  diJdhn 
Milboum  Dixofij  the  other  obligor,  which  took  place  on 
the  27th  of  April  1815.     The  obligor  J(An  MiOmni 
Dixon  was  the  heir  at  law  of  Lunf  Dixon^  and  he,  in 
HiUay  vacation  1815,  served  a  declaration  in  ejectment 
upon  th^  tenant  in  possession  of  Simeons  Onset,  claiming 
it  as  heir  a^  law  of  Lua/ Dixon,  but  he  died  as  before 
stated,  on  the  27th  of  April  1815,  and  no  further  pro- 
ceedmgs  took  place  therein.     The  defendant,  after  the 
death  of  his  father,  brought  another  ejectment,  and  afler 
obtaining  a  judgment  by  default,  recovered  the  pos- 
session of  Simeons  Onset  in    Trinity  vacation  1815. 

Afler- 


Dncm. 
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Afterwards  one  Isaac  Milboum,  the  son  of  the  said  Ann       1824. 
MiUfournj  brought  an  ejectment  for  the  same  premises, 
whidi  was  defended  by  J.  M.  Dixon  the  present  defend- 
ant, upon  the  trial  of  which  a  verdict  was  found  for  the 
de&idant,  and  a  rule  nisi  having  been  obtained  to  set 
aside  that  verdict,  the  Court  of  King's  Bendi  upon 
argument  dischaiged  the  rule,  being  of  opinion  that 
Simeons  Onset  did  not  pass  either  by  the  will  of  Lucy 
Dixon  or   of  Ann  Milboum.      The  question  for  the 
opinion  of  the  Court  is,  whether  the  present  defendant 
took  Simeons  Onset  by  descent  from  his  father. 

Patteson  for  the  plaintiff.     The  simple  question  to  be 

dedded  is,    whether  the  defendant's  father  was  ever 

actoaUy  seised  of  Simeons  Onset,  for  it  must  be  admitted, 

that  a  seisin  in  law  in  the  father  is  not  sufficient  to  make 

the  estate  assets  in  the  hands  of  his  son,  Co. Lit.  lib. 

n.  3.    The  case  states,  that  the  estate  in  question  at  the 

time  of  Lucy  Dixorfs  death  was  in  the  possession  of  a 

tenant  from  year  to  year.     At  that  time  J.  M.  Dixon, 

the  &ther,  could  not  enter  by  reason  of  the  outstanding 

term,  but  the  possession  of  a  tenant  for  years  is  the 

possession  of  the  person  entitled  to  the  freehold ;  the 

father  was  therefore  seised  in  fact  immediately  on  the 

death  of  L.  Dixon.    In  Co.  Utt.  15  a.  this  very  case  is 

put,  and  the  same  was  held  respecting  a  copyhold  in  fee 

in  Brawn's  case,  (a)     In  note  82.  to  Co.  Litt.  IS  a. 

Mr.  Hargnroe  cites  Jehk.  242.  as  shewing  that  the  entry 

of  a  devisee  for  years  will  make  a  possessio  fratris,  Vin. 

Mr.  Descent  (K),  pi.  34.  S.  C.    So  in  Goodtitle  v.  Neuh' 

mn  (i),  the  possession  of  guardian  in  socage  was  held  to 

(a)  4  Co.  SI/  AfoofV,  125.  (ft)  9  ITSHi  51S. 
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be  ihe  possession  of  the  heir.    The  possession  of  taiant 
for  years  has  also  been  holden  sufficient  to  give  actual 
seisin  to  a  feme  covert  so  as  to  make  her  husband  tenant 
by  th^  curtesey^  De  Grejf  v.  Bichardson.  (a)     If  then  the 
possession  of  the  tenant  was  the  possession  of  J.  M. 
Dixorifhe  was  actually  sdsed  on  the  death  of  lu  Dixon, 
The  subsequent  payment  of  rent  to  the  sopposed  de- 
visee of  Simeon^s  Onset  might  be  a  disseisin  of  J,  M. 
Dixon^  but  could  not  be  an  abatement.    The  possession 
of  the  tenant  for  years  protected  the  heir  firom  abate- 
ment, Co.  Lit.  243  a.  [Bqylejf  J.  If  the  present  defaid- 
ant  had  claimed  the  lands  in  question  in  a  real  action 
as  heir  of  the  iather,  could  he  say  that  his  &ther  was 
seised  by  taking  the  esplees?]  .  He  might,  for  although 
rent  was  paid  to  another,  yet  the  tenant  must  be  con- 
sidered as  taking  the  esplees  or  profits  of  the  lands  for 
the  use  of  the  person  entided  to  the  freehold,  the  pos- 
session of  the  tenant  being  in  law  his  possession.    It  is 
even  doubtful,  whether  the  payment  of  rent  to  a  third 
person  amounted  in  this  case  to  a  disseisin  of  J.  M. 
Dixofif  as  it  was  paid  to  the  devisee  under  a  mistake, 
and  not  with  intent  to  work  a  disseisin.  Lift.  s.  396. 
Williams  v.  Thomas  {b)^   Doe  v.  Perkins  {c\  JarreU  r. 
JVeare[d),  HaUy.Doe.{e) 


Tindal  contr&.  Looking  at  the  whole  of  this  case,  it 
appears  that  the  obligor  had  not  any  such  seisin  of  the 
estate  in  question  as  to  make  it  descendible  from  bim  to 
the  defendant.  L.  Dixon  died  seised  on  the  15th  of 
June  1797«    Ann  MUboum^  and  John  her  husband,  re- 


(a)  SAtk.469, 
(c)  5  M.iS.  271. 
(«)  SB.i[A.6B7. 


(d)  5  Price,  575. 
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ceiv^  the  rents  from  that  time  till  1801,  nrhen  jtin       IS24; 
died,   the   rents  wtate  tliea  received  by  J.  MilBaum^ 
cUdming  to  be  tenant  by  the  curtesy  up  to  WhitsiaUide 
1815;  before  which  time,  viz.  on  April  the  27th  in  that 
year,  J.  M.  ZHjcon  died*    It  b  plain,  therefore,  that  the 
oUigbr  never  enjoyed  the  profits  of  the  estate,  and  the 
aathotitles .  which  have  been  cited  do  not  shew  that 
under  the  circnmstances  6f  this  case  he  was  adsed  in 
fiu±    In  Com  UU.  IS  a.  which  has  been  referred  to,  he 
speaks  of  the  son  dying  ^^  before  entry  or  receipt  of 
lent**    Those  words  matii&stly  imply  that  he  speaks  of 
a  caise  where  the  rent  would  have  been  paid  to  the  son 
if  he  had  lived  till  it  became  due,  and  not  of  a  case 
where  there  has  been  a  denial  of  his  title  as  in  thia 
case.    Here  the  rent  was  received  by  another  person 
under  a  claim  of  right  as  devisee  under  the.  will  of 
L.  Dueon.     So  in  the  case  cited  from  Jeni.  242..  where 
ihe  entrv  of  the  devisee  was  held  to  be  an  entry  for  the 
hdr  at  law,  therewas  no  adverse  claim;  again,  in  Good* 
tiHe  V.  ISemmany  there  was  an  actual  entiy  by  the  guar- 
dian in  socage.     Here  the  plaintiff  cannot-  recover^ 
unless  he  succeeds  in  ahewing  that  a  person  who  Was 
kept  oat  of  the  enjoyment  of  the  fireehold  during  his 
whole  life  by  an  adverse  agreement  between  the  tenant 
and  a  third  person,  was  nevertheless  actually  seised  of 
the  freehold.    This  would  have  -been  a  disseisin  if  the 
oUigor  had  entered  or  received  rent,  EM.  Mr.  Dis- 
^asm(C),jx/.8.  Bro.  Abr.  Dissgisifh  ji.  96.    But  as  he 
luid  not  entered  or  received  rent  it  was  an  abatement^ 
for  if  the  obligor  having  received  rent  would  have  been 
disseised  by  a  subsequent  payment  of  it  to  another,  why 
should  not  the  payment  of  it  to  another  ab  initio,  pre- 
vent him  from  ever  beeoming  sdsed.    In  Qm.  Dig. 

Abatement 
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Abatemeni  (A  l*\  it  is  defined  to  be  *<  when  on  a  dyiog 
seised,  one  without  right  enters  before  the  hdr."  And 
in  Co.  Idtt.  277  a.  it  is  said,  than  an  abator  takes  away 
the  freehold  in  law  descended  to  the  heir.  The  ques- 
tion put  as  to  the  bringing  a  real  action  is  also  impor- 
tant, for  how  can  it  be  said  that  the  obligor  took  the 
esplees,  when  John  Milboum  and  his  wife  reoeiyed  all 
the  rent  which  was  paid  for  the  land» 


Abbott  C.  J.    I  am  of  opinion  thsct  the  verdict  on 
the  last  issue  must  be  entered  for  the  phuntiflk    It  is 
clear  that  if  the  obligor  was  ever  actually  seised  of  tlie 
estate  in  question,  for  however  short  a  time^  the  defend* 
ant  takes  it  by  descent  from  him*     But  the  sdsin  of  the 
obligor  must  be  shewn  to  have  been  a  seisin  in  ftct  Thai 
is  also  necessary  to  make  a  possessio  firatris,  so  as  to 
cause  the  descent  of  an  estate  to  a  sister  of  the  whole 
blood,  in  prefereBce  to  a  brother  of  the  half  blood;  and 
therefore  vthatever  seisin  suffices  in  the  latter  case  will 
suffice  to  charge  the  ddendant  in  this  action.    Advert- 
ing to  the  doctrine  on  this  point  in  Co«  I^.  15a.  >fe 
find  it  laid  down  thus:  ^  If  the  father  maketh  a  lease 
for  years,  and  the  lessee  entreth,   and  dietb(a),  the 
eldest  son  dieth  during  the  term,  before  entry  or  recapt 
of  rent,  the  youngest  son  of  the  half  Uood  shall  not  in- 
herit, but  the  sister;  because  the  possession  cS  the 
lessee  for  years  (and  a  toiant  from  year  to  year  is  to  be 
considered  a  lessee  for  years  for  this  purpose,)  is  the 
possession  of  the  eldest  son  so  as  he  is  actually  seised  of 
the  fee  simple,  and  consequently  the  sister  cf  the  whole 
blood  is  to  be  hdr."    This  establishes  that  the  posses^ 
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Am  of  a  tenant  for  years,  beiiig  a  rightful  possession,  is 
coDSMlered  in  law  as  ttie  possessicm  of  the  heir,  and 
thereSxre  gives  him  a  seisin  in  fiu:t.  On  the  authority 
of  this  doctrine  which  has  been  very  often  recognized  in 
otber  cases,  I  think  that  we  are  bound  to  say  that  the 
obligor,  J.  M.  Diaon^  was  for  a  time  seised  in  fact  of 
Smeon^s  Onsets  and  consequently  that  the  defendant  had 
the  land  by  desceit  from  him,  and  is  thereby  rendered 
dttrgeaUe  in  this  action. 


BOIHBT 
OfOtfUt 

Dizoir. 


Batuet  J.     It  is  dear  on  which  side  the  justice  of 
dus  case  Hes^  for  as  hdr  either  ot  Lucy  Dixon  or  of  his 
filher,  the  d^ndant  is  certainly  liable  to  dischaige  this 
bond.  But  still  we  must  see  that  he  is  properly  charged 
as  \nss  of  his  fother,  in  order  to  give  judgment  for  the 
piaimiffir  in  this  action.    Itseems  to  merthat  the  taking 
of  the  espfees  by  the  temiat  is  a  taking  for  the  person 
seisedl  of  the  freehold.    In  BatcUjgft^s  aise(a)  tiiere  is 
this  passage  reknting  to  the  doctrine  of  possessio  fratris, 
^  If  the  elder  son  enters^  and  by  his  own  act  hath 
gained  the  actual  possession,  or  if  the  lands  were  leased 
finr  years,  or  in  the  hands  of  a  guardian,  and  tiie  lessee 
or  gaardian  possess  the  land,  tiiere  tiie  possession  of 
the  lessee  or  guardian  doth  Test  the  actual  fise  and  free- 
hold in  the  elder  brother/'    Where  there  is^no  one  in 
possession  at  die  death  of  the  ancestor,  tiiere  must  be 
ttx  actual  entry  by  the  heur  to  give  him  the  seisin  in 
&ct  Btttwhen  there  is  a  tenant,  his  possession  becomes 
that  of  the  bdr'  immediately  on  the  death  of  the  ances- 
tor.   The  subsequent  misconduct  of  the  tenant  in  pay- 
ing rem  to  another  person,  or  tiie  mistake  of  the  heir  as 
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UyhiB  rights,  cannot  by  relation  alter  the  nature  of  the 
seisin  which  he  before  bad.  In  this  case,  therefore*  I 
^*^  am  of  opinion  that  the  defendant  took  the  land  in  ques- 
tion by  descent  from  his  father,  and  that  the  verdict  on 
the  last  issue  must  be  entered  for  the  plaintifis. 

JIoLROYD  J.  I  think  that  the  defendant  is  liable  to 
thb  action  as  heir  of  his  &ther,  having  received  lands  by 
descent  from  him,  his  fitther  having  been  seised  of  ib&a 
in  &ct  Lord  Coke  puts  the  two  cases  of  a  man  dying 
seised  of  lands  in  his  own  possession,  and  of  lands  ia 
the  possession  of  a  tenant  for  years.  If  he  is  in  pos^ 
session  himself  the  freehold  descends  on  the  heir,  and 
he  is  immediately  seised  in  law,  but  not  in  &ct*  In  Qk 
'IMt.  277«  a.  speaking  of  an  abator,  he  says :  ^  Abate  is 
both  an  JSnglish  and  French  word,  and  signtfieth,  in  its 
proper  sense,  to  diminish  or  take  away^  as  here  by  his 
entry  he  diminisheth  and  taketh  away  the  freehold  m 
htm  descended  to  the  heir."  And  again :  ^*  A  disseisin 
is  a  wrongfid  putdng  out  of  him  that  is  achudbf  sased 
of  a  freehold.  An  abatement  is  when  a  man  died  seised 
of  an  estate  of  inheritance^  and  between  the  death  and 
A^  entry  of  the  heir  an  estranger  doth  interpose  hin^ 
s^f,  and  abate."  So  that  if  a  man  die  seised  of  land 
in  his  own  possession,  and  the  heur  does  not  enter,  and  a 
third  person  does,  that  which  wouldliave  been  a  disseisin 
if  the  heir  hiad  entered,  is  an  abatement  Again,  in  Gou 
IaU.  243  dr.,  it  is  said,  that  if  the  ancestor  leases  ibr 
years,  and  dies,  the  possession  of  the  lessee  for  years 
maketh  an  aOual  freehold  in  the  eldest  son.  Thus,  the 
case  of  an  ancestor  dying  seised  of  lands  in  the  pos- 
session of  a  tenant  for  years,  is,  in  this  respect,  put  on 
s  different  footing  from  his  dying  seised  where  there  is 
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no  tenaat;  alld  in  the  former  case  the  heir  has  such  a       1^24. 
seisin  as  renders  the  land  descendible  from  him.    And       „ 
if  there  be  an  actual  seisin  in  the  heir,  that  will  not  be       a^ain$t 
defeated  ab  initio  by  a  subsequent  neglect  on  his  part  to 
daim  rent,  or  on  the  part  of  the  tenant  to  pay  it    The 
lessee  was  bound  to  pay  rent  to  the  lessor  and  his  heirs, 
and  therefore  cannot  be  permitted  to  say  that  he  took 
the  eq>Iee6  for  any  one  else.    The  defendant  in  this  case 
then  most  daim  the  land  by  descent  from  his  father,  the 
obligor,  and  is  liable  to  be  charged  with  the  bond  debt. 

LmuDALE  J.  I  also  am  of  opinion  that  the  plain- 
tifi  are  entitled  to  recover  on  the  third  issue.  If  the 
^obligor  was  ever  actually  seised,  the  defendant  takes  by 
descent  flrom  him.  At  the  moment  of  Liuy  'Dixori^ 
deadi,  the  obl^or  did  become  actually  seised,  for  the 
possebsioa  of  the  tenant  for  years  is  the  possession  of 
liie  owner  of  the  freehold.  In  the  old  entries  of  plead* 
logs  iu  real  actions  leases  for  years  are  never  noticed ; 
it  is  never  said  that  the  land  descended  from  A,  to  B. 
snigect  to  a  term.  •  In  those  days  it  was  considered  that 
die  tenant  was  in  the  nature  of  a  bailiff  or  servant,  and 
diefefore  that  he  todk  the  esplees  for  the  benefit  of  the 
owner  of  die  frediold.  {a)  But  stress  has  been  laid  on 
the  fiict  of  rent  bdng  paid  to  a  third  person.  Tliat, 
hofwever,  makes  no  difi^ence.  Although  no  rent  was 
paid  to  the  obfigor,  still  at  the  moment  otLuof  Dix(m\ 
death  the  possession  of  the  tenant  was  the  possession  of 
her  heir.  He  then  became  immediatdy  seised  in  fact 
It  is  immaterial  to  this  question  whether  he  was  after- 

Sfl)  See  ^Ib.  Tat*  34.    Cb.  LUU  239  b.  n.  2.     iraUt.  m  VetcetUSf  108. 
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wards  diaseiaed  or  not,  the  knd  deacended  frpm  Um  to' 
the  defendaot,  who  i$  therefhre  liable  to  difldiaige  die 
bond  of  his  ancestor. 

Judgnmit  Sx  the  pbuatiA. 


BABFOBD9  Administrator  of  N.  PirTa^  agmnst 
Vincent  Stuckbt. 

J.  and  B.  by     "TVEBT  upon  an  annuity  deed,  bearing  date  the  11th  <^ 
^cb^^kSk  it%  I8IQ1  betwe^  J^J.  BarOett  and  Vms^i^ 


^^^  iStoc%oftheonepart,apdc^i»a«t4»^ 
SS'n^*^^   Other  part*    The  deed,  irfiich  w^i  set,  out  on  oynv^  3» 


onfioiuwof     cited  that  Jo*»iSM^  d^c^aaed,  byhi«  laatwiU  gaw 

U8IM  male»  to       •  ■ 

DOoatoftiMir  mid  devised  to  two  trustee  tbensiu  Qamed»  ami  tbeir 

Kgard  to  J)»f 

andoomideriiig  hdnb  Certain  lands  and  hereditaments  in  his  will  rnsii- 
made  no  othc-  tioucd,  habenduuif  to  ^e  tru^a^  and  thw  beirsy  to 
hi^^^^  the  im  of  B.  J.  Bartlett  and  hia  aasign%  for  U&w  wish' 
uwuto^ud  remainder  to  his  first  and  pther  swa»  8^1  and  in  do- 
toSy^lS'  fiiolt  of  issue  male  of  B.J.Baril^  rowaindfs?  tft.tho 
annuity  for  ng^  pf  Vwcent  Shmkejf  and  his  asaiign%  for  lifet  t%f 
yean,  if ^. and  nuunder  to  bis  first  and  other  sons;  andindifiudtoC 

A,  or  the  aur-    ,  ,       <•  »r.  «      »  •    «  i  «• 

TiYorof  them  issue  male  of  VtncetU  Shick^^  remamdar  t«  the  use  of 
Hre;  andiflT^  Notkmid  PiUs  and  his  assigns»  for  lili^  wUb.dit«rs  iw>- 
^Z^^D.  i^ainders  over;  and  redtin^  a)so  thsf  J.  St^ckg^  ti» 
towr^idTT'  testator,  by  his  wiU  deyised  to  tb«  truateca  oamin^lwr^ 

childranyifany, 

in  audi  proportions  aa  2).  should  appoint  or  in  default  of  appointment,  to  all  of  thcni 
equally ;  and  if  there  should  be  no  child,  to  hia  then  wife,  so  long  aa  she  should  rqmpi  » 
widow.  X),  ooTenanted  with  ^.  and  S.,  their  executors,  &c. ,  that  in'  case  he  of  his  beirn 
should  come  into  possasion  of  the  said  estates  under  tbf  will  of  C,f  then  that  bt|  Dk»  1m 
hehrs,  executors^  or  administrators,  should  pay  to  the  executors  or  adminiitrators  of  ^.  WM 
B,,  or  the  surrivors  of  them,  all  sums  of  money  receired  by  bun,  his  children,  or  wife^  Ibr 
and  on  account  of  the  annuity.  !D.,  his  wife  and  child,  died  within  the  tenn,  and  it  was 
held  that  the  deed  did  not  operate  aa  the  grant  of  an  annuity  for  the  tern  of  twanty-ooe 
years  absolutely,  but  that  it  was  determinable  by  the  death  of  the  grantee,  his  children  and 
wife^  and  therefore  that  D»*9  administrator  was  not  entitled  to  claim  paymcal  of  the  annnity* 

lands 
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laodt  and  heredtemeiits  in  the  will  also  tnentioniedy  to      I824f. 

hMi  to  them  and  ther  hdn»  to  the  use  of  F.  Sitich^     . 

aad  hk  assigns  for  life;  remainder  to  the  use  of  his  first  ^gtmui 
aad  other  bods;  and  ia  delkalt  of  issue  male  of  F.  "^'^* 
Shtdhe^  remainder  to  the  use  of  B.J*  BarikU  and  his 
assigns  for  life;  remainder  to  the  use  of  his  first  and 
other  sons;  and  in  de&ult  of  issue  male  of  the  said 
A  j: Borefal^  remainder  to  the  BdiAN^thanid  PiUs  and 
his  assigns^  with  divers  remaindcirp  oven  The  deed 
dieii  recited,  that  BartlM  and  Vinceni  ^Hidkey^  in  oon« 
sideratidn  of  the  great  regard  and  esteten  which  ihey 
had  fer  PiUs,  and  odtanderiHg  that  the  testaUNr  had  not 
bjr  his  irin  made  any  further  provinon  for  PUU^  9greed 
to  grant  liiiii  an  atmuity  of  500L'  ptt  annutu  fer  the 
term  of  £1  yeais^  in  case  they  shotdd  so  long  live;  and 
in  ths  ^eUt  ef  either  of  their  deaths  within  the  said 
isM^  then  if  the  survivor  ehoald  so  long  live»  and  be  in 
ndnal  poasessioB  of  all  the  said  itetded  hereditaments^ 
•  tocommenoe  fix>m  the  25th  Marth  then  kst  past»  to  be 
paid  half-yearly;  and  in  caseefikedeiM^'SBihsniid 
Vimh^bnUketfiraikmcfiheHddierm 
dtt  gnmtbts»  agreed  that  they,  or  the  snrvivoir  of  them» 
wodd  pa)r  the  said  aamoity  for  the  term  afaresaidy  snb* 
jeet  as  Areaiid  to  and  for  the  use  and  benefit  of  the 
ckfld  and  dJUrtti  of  N.PttU  (if  any)  in  sOch  pro- 
portion tmhtflf.  PiUSf  should  by  deed  or  will  appdnt; 
and  in  defeidt  of  appointment,  for  the  benefit  of  all  hia 
diBdren  equidly;  but  in  case  there  should  be  no  child 
of  N.  PiUs  living  at  die  time  of  his  decease^  happening 
within  the  aaid  term^  then  the  said  annuity  was  to  be 
paid  in  like  manner  far  the  then  remainder  of  the  said 
term  of  81  years,  in  case  the  said  grantors^  or  the  sur* 
vivor  of  tbemy  should  be  then  living,  unto  his  then 

X  S  wife^ 
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ISUi       wife,  for  and  during  such  period  only  of  the  said  term  u 
"~"^       she  should  continue  his  widow;  which  said  annuity  it 
agahui       was  agreed  should  be  paid  by  the  grantors  in  certam 
specified  proportions;  and  it  was  also  agreed  that  if  on 
the  death  of  either  of  the  grantors  within  the  said  term, 
the  survivor  of  them  should  be  in  the  possession  of  the 
said  heiteditaments  and  premises,  then  the  annuity  shoold 
be  paid,  as  before  stipulated,  by  sudi  survivor  for  the 
then  remainder  of  the  said  term  of  21  yean,  m  case 
such  survivor  should  so  long  live;  but  in  case  N^jRWs 
or  his  heirs  should  at  any  time  during  the  said  term 
come  into  possession  of  the  said  manors,  messuages, 
farms,  lands,  and  hereditaments,  under  the  lunitations 
in  the  will  of  John  Sftic%  expressed,  or  should  other- 
wise by  operation  of  law  obtain  or  get  into  possesnon  of 
the  hereditaments  and  premises  by  the  will  of  J.Stuekcf 
devised,  then  the  said  annuity  was  to  cease  and  be 
utterly  void ;   and  then,  in  dther  case^  N.  Piits,  his 
heirs,  executors,  &c  were  to  repay  to  the  grantors  re- 
spectively, and  to  the  survivor  of  them,  their,  and  hb 
executors  and  admmistrators,  in  the  proportions  afore* 
said,  all  sums  of  money  by  him,  N.  PiUSf  his  children^ 
or  mfij  received  for  or  on  account  of  tiie  said  annuity. 
It  was  therefore  witnessed^  that  for  the  considerations 
aforesaid,  they,  B.  J.  BartleH  and  V.  Stuckey^  did  by  the 
said  agreement  for  themselves  severally,  and  respectively 
promise  and  agree  to  and  witii  N.Pitis^*  his  executors^ 
and  ndmuiistrators,  tiiat  they,  tiie  grantors,  should  and 
would,  during  the  said  term  of  21  years,  to  commence 
as  aforesaid,  in  case  they  should  so  long  live,  well  and 
truly  pay  or  cause  to  be  paid  unto  N.  Pithy  or  in  case 
of  his  death  within  the  said  term,  then  unto  or  for  the 
use  of  his  child  or  children,  if  any,  but  if  not,  then  unta 
his  then  present  wife,  in  case  she  should  remain  his 

widow. 
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ividowy  an  annuity  or  clear  yearly  rent  or  sum  of  SOOL       1894. 
of  lawful  money,  &c«  in  the  proportions  and  shares 
thereinbefore  mentioned,  by  two  equal  half-yearly  pay- 
ments, on   the  29th  September  and  the  25th  day  of 
March  in  eveiy  year,  together  wiA  a  proportionable 
part  of  the  said  annuity  up  to  the  time  of  the  decease  of 
the  sanrivor  of  them,  the  grantors,  in  ease  they  should 
both  die  before  the  expiration  of  the  said  term  of 
21  year%  and  such  survivor  should  happen  to  die 
between  any  of  the  said  half-yearly  di&ys  of  payment 
and  before  a  full  half-yearly  payment  should  become 
due  and  payable,  without  any  deduction,  defalcation,  or 
abatement  of  any  sort  or  kind,  parliamentaxy  or  other- 
wise howsoever,  the.  first  payment  to  be  made  and  begin 
on  the  29th  day  of  September  then  next  ensuing  the  date 
thereof.    There  then  followed  a  covenant  by  PUtSy  ihat 
in  case  he  or  his  heirs  should  at  any  time  during  the 
term  come  into  the  possession  of  the  land,  &c.  under  die 
linutation  in  the  will  of  V.  Stuckeyf  that  he,  Pitts^  his 
bars,  executors,  and  adminbtrators,  should  pay  to  the 
executors  and  administrators  of  the  grantors,  or  the 
survivor,  all  sums  of  money  received  by  him,  his  said 
cMdren  or  wife,  for  and  on  account  of  tlie  same  an- 
nuity.   There  were  averments  that  Pitts,  his  wife,  and 
child,  died  within  the  term  of  21  years ;  and  that  plain- 
tiff took  out  administration  of  the  effects  of  him  and 
his  child.    Breach,  annuity  in  arrear.    Demurrer  and 
joinder;  and  judgment  for  defendants  in  C.  P.  (a),  where-^ 
upon  a  writ  of  error  was  brought. 

Tindalj  for  the  plaintiff  in  error.  By  this  deed  Pitts 
was  enUtled  to  an  annuity  for  twenty-one  years  abso- 
lute   The    Court  of  Common  Pleas  held,   that  the 

(a)  IJKn^.  225. 

X  4  annuity 
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1824.       annuity  was  to  cantimie  only  fi»r  the  life  of  PitU^  his 
diildren^  and  bis  wi&;  but  the  deed  must  be  eonatnied 

^aintt^  according  to  tbe  &ir  in^rt  of  the  language  used.  Tbe 
wocds  of  the  grant  are^  that  the  grantors  had  agreed  to 
grant  him  an  annoity  of  SOOL  per  annum  for  the  term 
of  21  years,  tit  case  tiujf  should  so  long  Ikes  9SdA  in  die 
event  of  their  deadis  within  the  ternii  then  if  the  surrifer 
aboiild  so  long  live*  That  is  a  grant  of  an  anawtjr 
far  the  term  of  21  years  absolutdyi  and  the  oovenant 
for  the  payment  of  the  iumuity  is  eonsistoit  widi  the 
words  of  the  grant,  for  that  covenant  is  with  PUU^  his 
^ezectttorsy  and  adihinistrators,  to  pay  the  annuity  daring 
the  said  term  of  21  years,  to  hioii  or  bis  diildraa  or  his 
widow.  There  is  nodiing  in  the  gcantiiig  part  to  Iknit 
the  term  of  the  grant,  ese^t  Uie  death  of  die  grantoiB 
•themselves.  The  subsequent  clause^  by  whidi  ifaqr 
agree,  in  case  of  the  grantee^g  dealli,  to  pay  tbe  annuity 
to  his  children,  as  he  shall  appcmit,  or  to  his  then  wifie, 
does  not  limit  the  duration  of  the  annuity;  it  only  rq^- 
lates  the  mode  of  payment,  and  givei  the  grantee  a 
special  power  of  i^pointment  of  the  persons  to  whom 
the  payment  shall  be  made;  and  there  bmg  no  sudi 
persons  in  eadstence^  the  special  appointment  fiuls. '  Tbe 
payment  must,  therefore^  be  made  to  the  personal  vq>ie* 
aentative  of  the  grantee.  If  the  gmntors  had  intended 
that  the  annuity  should  cease  .upon  the  desth  of  the 
childrm  and  the  wife  during  the  term,  they  would,  in 
that  part  of  the  deed  where  it  is  stipulated  to  pay  tbe 
annuity,  in  case  of  the  death  of  PiHs^  to  the  cbSdren 
and  wife^  have  introduced  the  words  of  condition,  in 
case  they  should  so  long  live,  it  is  evident,  firom  the 
introduction  of  those  words  in  the  previous  clause  that 
they  knew  how  to  introduce  words  of  condition  when 
20  they 
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thqr  thoDght  proper.  The  agreement  to  pay  die  animity       I824i 
to  the  wife  and  children  does  not  necessarily  limit  the 
doradon  of  the  annuilgr.    The  recital  may  be  relied  on 
to  shew,  that  it  was  the  intention  of  the  grantors  that 
the  deed  should  not  be  construed  strictly  according  to 
the  woYds  of  the  grantbg  part»  but  that  it  was  a  yo- 
luntary  grant  on  their  part,  and  should  be  construed 
with  reference  to  the  intention  disclosed  in  the  redtal, 
from  which  it  appears  to  have  been  their  intention  to 
make  a  provision  fer  the  grantee^  his  children  and  wife; 
but  this  being  a  grant  by  deed  must  be  construed  more 
strictly  than  if  it  was  contained  in  a  wUl»  andthe  words 
of  the  grant  being  those  of  the  grantors  must  be  taken 
most  strongly  against  themselves»  Shefpard^s  Touch^ 
Ucme^  68.^  2  Black.  Cam*  S80.    In  Germain  and  Wife  v. 
Orchard  (a)^  a  termor  granted  a  term  of  1000  years  to 
lhe  grantee^  his  esecutorsy  administrators^  and  assigns^ 
'habendum  after  the  death  of  the  grantor  and  his  wife 
for  the  residue  of  the  term  of  1000  years:  the  habendum 
bdng  rqmgnantto  the  premises^  it  was  held  to  be  vmc^ 
and  that  the  grantee  took  the  term  presently.  Secondlj^ 
the  recital  of  the  agreement  does  not  make  out  that  it 
was  the  intention  to  confine  the  annuity  to  the  life  of 
PiiiSf  his  wife^  and  children.     Suppose  tiie  wife  and 
children  bad  died  in  the  lifetime  of  POtSf  what  words 
are  there  to  lin^t  the  i^mui^  to  the  term  of  21  years. 
Or  suppose  bis  child  bad  died  ia  his  lifetime^  leaving  a 
son,  surely  the  grantors  must  have  intended  that  the 
grandson  should  have  the  annuity  for  the  residue  of  the 
term  of  21  years,  yet  if  the  construction  contended  for 
om  the  other  side  be  right,  he  would  have  nothing. 

(a)  1  Salk,  316. 

Pcake 
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MM.  .  Peake  Serjt^  contra.  ,  It  is  trae»  that  where  the  lan^- 
guage  of  an  instrument  is  ambigaons,  the  words  are  to 

ogB^  be  taken  most  strongly  against  the  person  using  them. 
Here  there  is  no  ambiguity.  The  intention  is  to  be 
collected  from  the  whole  deed ;  that  intention  was  to  do 
a  generous  and  voluntary  act  towards  the  grantees.  It 
is  more  consistent  with  that  intention  that  they  should 
make  a  provbion  for  Pitts  and  his  family,  and  not  give 
the  annuiQr  absolutely,  so  that  he  might  sell  or  dispose 
of  it  The  concluding  covenant  removes  all  doubt  as  to 
the  true  construction  of  the  deed.  By  that  Pitts  cove- 
nants, not  merely  to  repay  tiie  money  which  he  had  re- 
ceived, but  also  the  money  received  by  his  wife  and 
children ;  but  he  does  not  covenant  to  pay  any  money 
the  assignees  of  the  annuity  might  receive^  or  that  his 
executors  should  pay  any  money  they  might  reodve^ 
(He  was  then  stopped  by  the  Court.) 

'  Abbott  C.  J»  We  have  no  doubt  that,  i^n  the 
true  construction  of  this  deed,  Pitts  the  grantee  was  en- 
titied  to  an  annui^  for  the  term  of  21  years,  determin- 
able however  by  his  death.  This  was  a  voluntary 
grant  It  appears  by  the  recital  in  the  deed,  that  the 
^testator  having  devised  his  estates  to  tiie  two  grantors  for 
'life,  and  to  their  issue  in  tail  male,  with  an  ultimate  re- 
mainder to  PittSf  they  out  of  r^ard  to  him,  and  con- 
sidering  that  the  testator  had  made  no  other  provision 
for  him,  had  agreed  to  grant  him  an  annuity  of  500^ 
for  the  term  of  21  years,  in  case  they  the  grantors  or  the 
tsurvivor  of  them  should  so  long  live.  Now  it  has  beea 
said,  that  this  is  an  absolute  grant  for  21  years,  and 
that  would  be  so  if  the  deed  had  stopped  here ;  but  the 
words  which  immediately  follow  shew  clearly,  that  the 

16  grantors 
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grantors  did  not  intend  tliat  the  annuity  should  continue  IBM* 
abscdntely  for  the  term  of  91  years.  Those  words  are^ 
^  In  case  of  the  death  of  Pitl$  before  the  espiratbn  of 
21  years,  they  agree  to  pay  the  annui^  for  the  use  of 
his  child  or  children,  if  any,  in  such  proportions  as  he 
should  appoint;  or  in  case  he  should  leave  no  child 
suryiFing  him,  then  to  his  then  present  wife,  so  long  as 
she  should  continue  his  widow."  Now  I  think  the  words- 
**  in  case  of  the  death  oi  Pitts  before  the  exinratiao  of 
21  years,"  are  to  receive  the  same  oonstmction  as  if 
the  grant  had  been  '*  to  PtM  for  21  years  in  case  he  shall 
so  long  live."  This  clause  provides  for  a  mode  of  pqr* 
inent  in  the  event  of  his  death  di£ferent  from  that  which 
would  have  taken  place  if  the  annuity  had  been  granted  to 
him  absolutely  for  the  term  of  21  years.  In  that  case  it 
would  have  been  payable  to  his  personal  representatives ; 
but  by  this  clause  it  is  to  be  applied  for  the  benefit  of  sudt 
of  his  children  as  he  should  by  deed  or  will  appoint;  and 
in  default  of  appomtment,  among  his  children  equally ; 
and  if  he  should  leave  nochild  surviving  him,' then  to  the 
use  of  his  then  present  wife,  so  long  only  as  she  should 
continue  his  widow.  These  provisions  are  inoonsistettt 
with  the  &ct  of  the  gnmtee's  having  an  absolute  interesi 
intheannuityforthetermof  21years;  his  interest  was  to 
cease  on  his  death,  and  the  future  payments  were  not  to 
constitute  part  of  hb  personal  estate.  Without  relying, 
therefore,  upon  the  conduding  covenant,  (the  language 
of  which,  however,  is  strong  to  shew  that  it  was  the 
intention  of  the  grantors  to  provide  only  for  the  grantee 
and  his  immediate  femily,)  I  am  of  opinion,  that^  giv* 
ing  a  reasonable  construction  to  the  words  of  the  grant 
itsdi^  they  are  sufficient  to  give  an  annuity  to  Pitt$  for 
the  term  of  21  years,  determinable  by  his  death  within 

that 
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ISMb      tlMit  pwod^  tbea  to  his  chOdteo  «•  he  sbdl  wppdm^ 
j^][][^     defeemindble  by  their  deaths  then  to  Us  wife^  diBtertDiii- 
able  hgr  hst  duAf  or  by  her  oeasii^  to  donttntte  his 
mdow* 

Bayut  J.  Consideriilg  the  pulpose  lind  th^  lan- 
guage of  the  deed^  I  thiak  that  this  annuity  was  to  oene^ 
in  case  the  first  grantee^  his  children  and  wife,  died 
during  the  tenn.  The  ot^ect  deaily  was,  to  provide 
for  the  grantee  and  his  immediate  fiunily,  and  that 
object  would  be  fiilfy  answered  by  making  the  an* 
unity  payable  first  to  him,  then  to  his  children,  then 
to  his  wife^  without  giving  him  ^  absolute  power  of 
disposing  of  it  by  side  or  othetwise;  but  if  tiie  wotds  of 
the  granting  put,  construed  together  With  the  redlal^ 
kft  any  doubt  aft  to  the  intention  of  the  ghmtoi^  that 
doubt  is  wholly  iemoved  fay  the  manlier  ilk  whidi  the 
covenant  fi)r  die  payment  of  Ih^  asinui^  is  Srexb^tdf 
and  by  the  iiktrbduction  of  the  words  executors  and  ad^- 
mlnistnilOKs  in  some  (riaoe^  idid  die  onfiasicm  of  difsni  in 
otlMT^  The  covenant  to  ptty  is  with  PHtSf  his  eaceoo- 
tors^fiMx:  the  latter  words  are  properly  introduced  into 
this  pan  of  the  covenlml,  in  order  to  enable  the  per- 
sonal representiitives^  Pr^  to  recover  the  arrears  of 
the  annuity  which  might  be  dn^  at  the  time  of  his  deadly 
but  die  covenant  is,  to  pay  die  annnity  toPHtSf  omitting 
die  ymxA  eucuionf  and  in  die  event  of  his  deadly  to 
his  children  or  his  widow.  Again,  in  the  dense  totr^ 
payment  of  the  annuity^  PUis  covenants  that  h^  hia 
executors,  &€.,  shall  pay  to  the  executors  of  the  gmtom 
all  such  sums  of  money  received  by  hm,  PUis^  Im 
children  or  wi&»  on  account  of  the  annuity,  bnt  he  doea 
not  covenant  to  pay  any  money  which  his  ass^ees  or 

executors 
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might  rcMivia.     CbDiideriDg»  theiefdie»  llhft      1884. 
i9cM>«iidt|iela^gii^geof  the  grant  and  of  t^  r*~ 

DMtSf.  I  think  duit  there  is  no  reesoiiaUe  graiaul  Soc       agakut 
donbti^g  that  the  otgect  of  the  grantonrwae  to  make  • 
peraonal  pioirisioi^  far  the  gtaale%  his  childral»  and  vnSe, 
sod  no  finrther;  and  that  being  so»  the  jadgnieiit  of  the 
Govt  of  CoDUSon  Pleas  mnst  be  affiemed. 

tbaJm>YD  andLsTTLcaiALB  Js.  eancuRed* 

Judgment  affimed* 


Lrrri^sToif.  wd  Another  ^g-aiw/  Cnoas   amd 
A(9a9T,^  ]g;«e<;iilQi:s  ot*  Huaa  Lubh»  doeeaattd* 

J^ECLABATION.of  HSary  tenu.  9  6.4.»  upon  an  By  action  of 

qi4ent«irei  made  between  Sir  E,  C  JEfeoa^,  Bant»  mmu aremp- 
aad.  tbe  l*tti»i»  Qf  th^  one  part^.and  fli^A.Ziiii,  ds.  ^^^  ~- 
cef^i^  of  tb*  Qlber  peiti  t^y,  whicW.w  pjiMwuce  of  J^SJit^? 
aa  agrpemeal  for  w  eiccbange  of  hmdsi  X««*  granted,  ^^^J^^ 
bmsaiqedy  soldt  mi  e^dxyiged  to  the  pUiotifi^  their  prMticcjadg. 

menti  are  fre- 

beix;p,8iid.awcp%  e  callage  or  d^^di^off-honsei  lends»  ^nentiy  signed 

in  Tacation* 

hes^dJ^HMmntfb  aod  prwiise^b  hebendnm  to  the  pleintifiy  md  where  the 
thcpir  b^  mi  amgp^  lbs  ever%    Covenant  by  Lmh  for  j^^^t^oira 
gqo4  titl^  a«d  fer  quiet  eiycqrflmit.    Breach,  th«t  lAok  ^^^^ 
bed  not  g$)i9d  tjtfe^  and  4iit  pllwtift.  were- wieted  by  |;^^^ 
twopei«aii4haniMrlewfidti^      PJea».tbftt  the  defend-^  >>«>"«d«»pp»r> 

*^  a  ^9Xty  maj 

■hew  it  by 
sfenncnt  in  pleading ;  tlierefoitv  >»  *"  action  against  an  executor  for  breaches  of  covenants 
ai.  pa  iii4«||a9«  tB$4B  by  hip  tm^fi^Hh  th9  dAMboUNlfingplfeM^Wflbief  plendadmi- 
BiHravit  and  a  retaincf  Ibr  a  simple  contract  debt,  upon  which  iwucs  were  taken  and 
jiMd,  nndeiNi  pqi»dmin  ooottnsMicek  aJudgineiitnoawrML  upon,  a  bond  of  the  tes- 
tator's after  the  last  oontinqanoey  (b^ing  the  last  day  of  TVii^^^tenn.)  to  wit,  on  the  second 
daf  «r  Jhigmi^  as  of  l^rmUjf  t«tn  prepadnig}  to  wiudi<  the  plaihtHe^rtplied,  that  the 
dcfimdiintB  had  notice  of  the  bond  before  the  commeooenient  of  the  aolion :  Held,  upon 
to  the  replication,  that  tba  pica  was  well  pleaded,  and  was  an  answer  to  the 

ants 
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18t4.  nob  had  fiiUy  administered  all  and  singular  the  goods 
and  chattels  of  the  testator.  Secondly,  a  retainer  by 
Cross^  one  of  the  executors,  with  the  assent  of  the  other, 
on  account  of  a  promissory  note  ^ven  by  the  testator  to 
Gross  the  executor  for  lOOJL;  and  that,  at  the  time  of 
his  death,  the  same  was  due;  and  that  the  defendants 
had  fiilly  administered  all  the  goods  and  chattels  (^  the 
deceased,  except  goods  and  chatteb  of  the  value  of  56/. 
which  were  not  sufficient  to  satisfy  the  debt  due  to  Oioss 
the  executor.  Replication,  <^  Trinity  term,  that  the 
defendants  had  assets  of  the  value  of  the  damages  sus- 
tained by  the  plaintiffi  by  reason  of  the  breaches  of  cove- 
tssA.  Rgoinder,  which  was  of  Hilartf  term  4  G.4., 
joining  issue  upon  the  rq)lication«  At  the  assizes  at 
Bridgwaier^  on  the  2d  August  18S8,  die  defendants 
pleaded  puis  darrein  continuance,  that  one  Thomas  Cross, 
after  the  death  of  Lush,  to  wit,  in  Tritiify  term  in  the 
4th  year  of  6.4«,  by  bill  without  the  king's  wiif^  had 
impleaded  the  defendants,  as  executors  in  a  certain  plea 
of  debt,  for  the  sum  of  800^  upon  a  writing  obligatory 
entered  into  by  Ijush  in  his  lifetime  to  THomas  Cross; 
and  such  proceedings  were  thereupon  had  in  the  said 
plea  of  debt,  that  the  said  Thomas  Cross  afterwards,  and 
after  the  last  continuance  of  this  said  causey  that  is  to  say, 
after  the  18th  day  of  June  in  the  year  last  aforesaid, 
fixhn  which  day,  until  the  6th  day  of  Nooember  in  Hi- 
ekaebnas  term  next,  unless  the  justices  assigned  to  hcid 
the  assises  for  the  oounQr  of  Somerset  should  first  come 
on  the  2d  day  otAi^gust  in  the  year  last  aforesaid,  this 
said  cause  continued,  to  wit,  on  the  said  9d  day  of 
August  as  of  last  Trinity  term,  in  the  4th  year  of  the 
reign  of  G.4.  as  aforesaid^  recovered  a  certain  judgment 
of  the  Ciourt  of  King's  Bench  against  the  said  defend- 
ants 
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-aoU  as  executors  as  aforesaid,  whereby  it  was  oonsidered       18i4. 

that  the  said  J%oma$  Cross  should  recover  against  the 

said  defendants  the  sum  of  800/.  and  84«.  for  his 

damages  and  costs.    After  averring'  that  the  judgment 

was  still  in  foroe^  the  defendants  pleaded  that  they  had 

fiilly  administered  all  the  goods  and  chattels,  except 

goods  and  chattels  of  the  value  of  561.  which  were  not 

sufficient  to  satisfy  the  debt  and  damages  recovered  by 

the  judgment    Replication,  that  the  defendants  before 

the  exhibiting  of  the  bill  of  the  pkintiffi,  to  wit,  on  the 

1st  of  Jamtary  1828,  at,  &c.,  had  notice  of  the  said 

writing  obligatory  and  debt  in  the  same  plea  mentioned. 

Demurrer  and  joinder. 

Cawgabdl  in  support  of  the  demurrer.  Prince  v« 
Nkiolson  (a)  is  an  authority  to  shew  that  an  executor 
may  plead  pub  darrein  continuance,  a  judgment  recovered 
in  a  suit  subsequently  commenced,  and  that  the  plea  is  not 
invalidated  by  the  executor's  having  suffered  judgment 
to  pass  agsinst  him  voluntarily.  That  case  is  not  dia* 
tingiiishahlft  from  the  present.  (He  was  then  stopped 
by  the  Court.) 

E.LaaDeSfContKL  -  This  case  is  materially  distinguish- 
lUe  from'  that  of  Prince  v.  Nicholson.  The  judgment 
in  this  case  having  been  signed  in  vacatbn,  must  have 
been  obtained  under  a  warrant  of  attorney  given  by  the 
defendants,  they  therefore  became  actors.  Besides^  here 
it  b  admiiied  upon  the  pleadings  that  the  defendants^ 
before  the  commencement  of  thb  action,  had  notice  of 
ifae  bond  upon  which  the  judgment  was  recovered.   That 

(a)  1  Monk.  S80.    8.C.5  TawU.  88S. 

fact 


980  CASES  iH  TRINITY  TERM 

1894.  fret  dbciiiguislies  this  from  myodier  case.  Thede- 
**"^"  fimdants  endeavoured  Id  defeat  the  pbintiffii^  as  veil  as 
iVBMtf  thepresent  judgment  cfeditor,  by  pleading  two  frlse  and 
fiirokms  pleas;  and  then  after  allowing  the  pbuntifi 
to  emtinae  llidr  suit  to  the  verydsj  of  trial,  thej  set 
up  a  coUostve  judgment  given  to  that  creditor,  whidvis 
another  ftand  upon  the  plaintiflk  If  they  had  intended 
ta  prefer  this'  creditor,  of  whose  daim.  diey  had  notioei 
they  ought  to  have  done  it  in  the  first  instance.  The 
plea  is  bad  in  point  of  law.  It  describes  the  judgment 
as  reooveredin  vacation  as  of-thepxeoeding  term.  Ifow^ 
a-  jud^poBent  can  only  be  recovered  during  the  term 
while  the  Coort  is  sitting  in  banc.  Judgments  by  the 
practice  of  the  Court  may  be  signed  during  the  vacation, 
but  then^  in  oontenqplation  of  law,  they  are  judgmentB 
ofAe  preosdingterm;  It'  ought  to  have  been  stated  in 
pleading  according  to  its  legal  eflbct.  iHolrcjfd  J*  In 
B&dsmofHiyi  Bcfwen{a\  where  a  bill  was  filed  against 
an  attorney  in*  vBcationj  itwas  heicl  that  theday  of  filing 
might  be  inserted  in  the  memorandum^  and  the  form 
givea  is,  ^  that  on,  &c  a  day  after  the  cause  of  action 
accrued,  the  plaintiff  brought  into  the  office  of  the  derk 
of  the  declarations,  according  to  the  course  and  practice 
of  the  Court,  hts  certain  btfi  aganist  the  defendant  and 
ffledthesaraeasofJIIifebiefsiasterm/']  That  form  ought 
to  have  been  pmrsued  in  diis  case,  but  the  defendants 
have  dkged  that*  the  judgment  was  recovered  in  the 
vueatieo,  which*  is  impossible.  They  ought  to  .have 
pleaded,  that  the  judgment  was  signed  in  the  vacation 
aocoidnig  to  the  practice  of  the  Courts  whereby  it  be- 
came^ a  judgment  as  of  the  preceding  term.  In  that 
case  the  judgment  would  relate  back  to  the  first  day  of 
that  term,  and  would  be  no  answer  to  the  action  by  way 

(a)  5  T.  J?.  SS5. 
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of  plea  puis  darrein  continuance^  because  it  was  a  judg-  ISM* 
ment  recovered  before  the  last  continuance.  Besides, 
the  plea  is  inomsistent  with  the  other  pleas  pleaded, 
lo  Fai^kan  v.  Brown  (a),  it  was  held  that  a  matter  which 
was  in  esse  at  the  time  of  the  first  plea,  could  not  be  taken 
advantage  of  by  way  of  plea  puis  darrein  continuance;  and 
Lee  C.  J.  was  of  opinion,  that  the  same  rule  ^iplied 
where  the  non-existence  thereof  was  owing  to  the  laches 
of  the  party. 

Camjpbdl  in  reply.  The  plaintiiEi  might  have  applied 
to  the  court  to  have  the  judgment  set  aside  if  it  was 
obtained  fraudulendy,  or  they  might  have  replied  per 
frandem;  but  tliey  have  pleaded  over,  and  have  thereby 
admitted  the  judgment  to  be  valid.  Besides,  Prince 
V.  Nicholson  is  an  authority  to  shew  that  an  irregular 
judgment  may  be  taken  advantage  of  by  executors  until 
it  be  set  aside.  Now  it  is  a  general  rule,  that  any  matter 
constituting  a  good  ground  of  defence  which  has  arisen 
after  the  last  continuance,  may  be  pleaded.  Here, 
there  was  no  judgment  in  existence  before  the  2d  of 
Jiigust  i  and,  therefore,  according  to  the  general  mle, 
it  is  a  matter  which  may  be  pleaded  by  the  defendants, 
puis  darrein  continuance.  Secondly,  it  does  sufflcienlly 
appear  upon  the  pleadings  that  the  judgment  was  ob- 
tained after  the  last  continuance.  There  is  a  positive 
averment,  that  it  was  recovered  after  the  last  continu- 
ance, to  wit,  on  the  2d  of  August.  A  judgment  recovered 
at  diat  time  could  not  have  been  pleaded  before  the  last 
continuance.  If  the  defendants,  therefore,  cannot  avail 
themselv^  of  this  matter  of  defence  by  plea  puis  dar- 
rein continuance,  tliey  will  be  deprived  of  it  altogether. 

(a)  Andrevfi,  3SS. 
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1824.  If  there  is  any  possible  case  in  which  a  judgment  could 
legally  be  pronounced  after  the  last  continuance  and 
before  the  trial,  it  ought  to  be  presumed  to  have  been 
so  done.  Now,  it  may  haye  been  pronounced  at  tlie 
sittings  in  banc  after  term. 

Abbots  C.  J.  I  am  of  opinion  that  this  plea  is  pro- 
perly pleaded,  and  that  the  defendants  are  entitled  to 
the  judgment  of  the  Court  The  situation  of  an  exe- 
cutor is  frequently  one  of  great  difficulty.  The  law 
imposes  on  him  the  burthen  of  paying  the  debts  of  the 
testator  in  a  particular  order;  and,  on  the  other  hand, 
it  confers  on  him  certain  privileges.  One  of  those  pri- 
vileges is,  that  he  has  a  right  to  retain  for  his  own  debt 
in  preference  to  all  other  creditors  of  equal  degree ;  and 
that^  among  creditors  of  equal  degree,,  he  may  pay  one 
in  preference  to  another.  He  may  even,  after  actions 
are  commenced  against  him  by  a  creditor  on  simple 
contract,  confess  a  judgment  in  favor  of  another  creditor 
of  equal  degree,  and  thus  give  the  latter  a  preference. 
That  was  expressly  decided  in  Prince  v.  NicAobofu  The 
action  was  for  goods  sold  to  the  testator,  the  executor 
pleaded  in  chief  non  assumpsit,  and  at  nisi  prius  pleaded 
puis  darrein  continuance,  a  plea  of  three  judgments  re- 
covered against  him,  as  executor,  in  the  same  term  in 
actions  of  debt,  which  were  commenced  also  in  that 
term  for  money  borrowed  by  the  testator,  and  plene 
administravit  praeter  SOO/.  the  amount  of  those  judg- 
ments. That  case  was  argued  with  great  learning  and 
abiliQr.  One  of  the  objections  was,  that  the  executor 
having  pleaded  in  chief,  could  not  plead  another  judg- 
ment recovered  against  him  as  executor  since  the  last 
continuancCf  because  such  judgment  must  have  been 
suffered  voluntarily.    The  judgment  of  the  Court  was 

delivered . 
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delivered  by  Lord  Chief  Justice  Gibbs,  who  was  a  182^« 
lawyer  of  great  eminence  in  every  department  of  his 
profession,  and  pecaliarly  skilled  in  the  science  and 
practice  of  pleading.  The  Court  of  Common  Pleas 
decided  that  the  plea  was  not  invalidated  by  the  defend- 
ant's having  sufiered  judgment  to  pass  against  him 
voluntarily.  Now,  the  present  case  is  not  distinguish- 
able from  that,  and  must  be  governed  by  it.  It  is  said, 
however,  that  in  this  case  the  judgment  was  entered  up 
on  a*  warrant  of  attorney.  I  doubt  whether  there  be 
sufficient  facts  to  enable  us  to  draw  that  inference ;  but 
if  there  be,  the  same  inference  might  have  been  drawn 
from  the  fiu;ts  in  Prince  v.  Nicholson^  for  the  judgments 
were  obtained  in  the  same  term  in  which  the  actions 
were  commenced.  I  am,  therefore,  of  opinion  that  the 
defendants' were  authorized  by  law  to  confess  a  judg- 
ment in  favor  of  another  creditor  even  after  the  com- 
mencement of  the  present  action,  and  that  the  judgment 
so  recovered  is  an  answer  to  the  present  action.  The 
remaining  objection,  which  is  one  of  some  difficulty,  is^ 

'  that  the  plea  describes  the  judgment  to  have  been  re- 
covered after  the  last  continuance  of  the  said  cause,  to 

.  wit,  on  the  2d  day  of  August  as  of  Tritiity  term  pre- 
ceding. The  plaintiff  by  his  replication  has  admitted 
the  fact,  and  the  question  is,  whether  we  can  give  effect 
to  it  as  a  judgment  recovered  on  that  day,  or  whether 

-  we  are  bound  to  treat  it  as  a  judgment  recovered  in  the 
preceding  term.  If  it  is  to  be  considered  as  a  judgment 
recovered  in  the  term,  then  by  fiction  of  law  it  relates 

'  back  to  the  first  day  of  that  term,*  and,  of  course,  must 
be  considered  as  having  been  recovered  before  the  last 
continuance.  If  that  be  the  legal  effect  of  the  judg- 
ment described  in  this  plea,  and  the  executor  is  pre- 

¥  2  duded 
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1824.  clacl€d  from  shewing  the  fact  to  be  contrary  to  that 
which  the  fiction  of  law  supposes,  he  will  be  deprived 
of  the  privilege  allowed  him  by  law  of  pleading  a  judg* 
ment  actually  recovered  against  him  after  the  last  con* 
tinuance.  It  is  a  general  rule^  that  where  it  is  for  the 
interest  of  the  party  pleading  to  shew  that  a  proceeding 
did  not  take  place  at  the  precise  time  when  by  fiction 
of  law  It  is  supposed  to  have  happened,  it  is  competeat 
for  him  to  do  so.  Where  a  bill  is  filed  iigainst  an 
attorney  in  vacation^  which  by  fiction  of  law  is  snpposec 
to  take  place  in  term,  it  b  competent  to  the  party  filin;, 
the  bill  to  shew  the  very  day  when  the  bill  was  filed. 
And  so  in  the  case  of  writs  which  are  supposed  to  issue 
in  term,  it  is  competent  to  a  party  to  shew  the  time 
when  they  actually  issued,  if  that  be  necessary  in  order 
to  avail  himself  of  the  statute  of  limitations.  Now  in 
this  case  it  is  the  interest  of  the  defendants,  who  plead  the 
judgment,  to  shew  that  the  judgment  was  not  recovered 
until  after  the  last  continuance;  and  I  think  that  they 
may  be  permitted,  by  averment,  to  shew  that  in  point  of 
fiict  the  judgment  was  recovered  after  that  continuance  ; 
and  that  being  so^  the  judgment  described  in  this  plea 
may  be  considered  to  have  been  obtained  in  the  vacation, 
and  aft?er  the  last  continuance.  The  judgment  of  Ae 
Court  must  therefore  be  for  the  defendants* 

Baylet  J.  An  executor  has  a  right  to  pay  one  cre- 
ditor in  preference  to  another  of  the  same  d^^ree,  and 
he  has  it  in  his  election  to  give  a  preference  by  con- 
fessing a  judgment  to  one  of  several  creditors  of  equal 
^gree,  who  have  brought  actions  against  him.  In 
some  instances  ezecntcvs  may  possibly  act  capriciously, 
but  there  are  many  where^  in  the  exercise  of  a  sound 

discretion. 
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diseretioD,  they  may  with  great  propriety  prefer  one  1694. 
creditor  to  another;  and  I  think  it  highly  probable  in 
this  case  that  the  defendants  were  well  warranted  in 
confessing  a  judgment  to  the  bond  creditor^  though  that 
might  ultimately  prejudice  the  plaintiffi,  who  had  only' a 
daim  to  unliquidated  damages  for  breach  of  coYenant. 
It  is  quite  dear,  however,  that  the  defendants  had  a 
right  to  prefer  the  one  to  the  other;  and  that  if  this 
judgment,  instead  of  being  pleaded  as  a  plea  paitf 
darrein  continuance,  could  have  been  origindly  pleaded 
in  bar,  it  would  have  been  a  good  answer  to  the  action. 
Unless,  therefore,  the  defendants  are  preduded  from 
availing  themselves  of  this  defence  by  the  form  of  plead* 
ing  it,  they  ought  to  be  allowed  their  privilege  of 
giving  the  bond  creditor  a  preference  in  this  case. 
Hie  difficulQr  propounded  is  this :  that  the  defendants 
have  described  this  as  a  judgment  recovered  in  the 
vacation  as  of  the  preceding  term;  and  if  it  be  cen- 
tered a  judgment  of  that  term,  it  relates  back  to  the 
first  day  of  that  term ;  and  then  it  must  be  taken  to  be 
a  judgment  recovered  before  the  last  continuance.  As| 
however,  die  feet  of  this  judgment  having  been  re* 
covered  against  them  after  the  last  continuance  is  a 
good  defence  to  the  action  if  it  can  be  pleaded,  it  will 
operate  as  a  great  injustice  upon  the  defoidants  if,  by  a 
fiction  of  law,  they  are  to  be  precluded  from  pleading  it* 
The  rule  is,  in  fictione  juris  subsisttt  a^uitas.  Where- 
ever,  therefore,  a  fiction  of  law  works  injustice,  and  the 
fiicts  which  by  fiction  are  supposed  to  exist  are  incon« 
sistent  with  die  real  facts,  a  court  of  law  ought  to  look 
to  the  real  bets.  Where  a  latitat  is  sued  out  after  the 
exjHration  of  six  years  from  the  time  when  the  cause  of 
acdon  arose,  but  bearioig  teste  before^  a  party  relying 
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18M*  upoD  the  statute  of  limitations  is  permitted  to  shew  the 
•  true  day  when  it  was  sued  out.    In  that  case,  by. fiction 

'wn^  of  law,  the  latitat,  though  sued  out  after  the  term,  is 
supposed  to  have  issued  in  the  preceding  term ;  but  s 
par^  seeking  to  avail  himself  of  that  which  is  a  legal 
defence  to  the  action,  and  the  validity  of  which  depends 
upon  the  actual  time  when  the  writ  was  sued  out,  is  per- 
mitted to  shew  it*  So  in  this  case  the  fiction  of  law  i» 
that  the  judgment  b  recovered  in  the  term,  and  the 
term  being  considered  but  one  day,  it  relates  to  the 
first  day  of  the  term ;  but,  in  point  of  fact,  judgments 
are  constandy  obtained  in  the  vacation.  If,  therefore, 
the  purposes  of  justice  require  that  in  order  to  enable 
the  defendants  to  plead  the  judgment  recovered  against 
them,  they  should  be  permitted  to  shew  that  it  was 
recovered  not,  as  the  fiction  of  law  supposes,  in  the 
preceding  term,  but  after  the  last  continuance  and  in 
the  vacation,  they  ought  to  be  permitted  to  do  so. 
Now,  it  is  quite  clear  that  unless  the  judgment  was  re- 
covered after  the  last  continuance,  it  could  not  be 
pleaded  at  ^si  Prius  puis  darrein  continuance^  but 
ought  to  have  been  pleaded  in  ban&  I^  however,  it 
was  obtamed  after  the  last  continuance  it  could  not 
have  been  pleaded  in  banc.  If  it  was  in  fact  obtained 
at  the  dme  stated  in  the  plea,  and  the  defendants  are 
not  allowed  to  shew  that  by  averment,  they  will  be 
wholly  precluded  from  setting  up  this  judgnient  as  an 
answer  to  the  action.  The  purposes  of  justice^  there* 
fi>re^  require  that  the  defendant  should  be  permitted  to 
shew  by  averment  that  this  judgment  was  obtained  in 
vacation.  It  is  averred  in  the.  plea  that  the  judgment 
was  recovered  in  vacation  as  of  the  preceding  term. 
The  fiur  meaning  of  that  allegation  is,  that  the  judg- 
ment 
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meat  was  given  in  vacation  so  as  to  take  effect  as  of  that  18fi4. 
tenn.  If  that  be  the  fact,  it  could  not  have  been  pleaded 
as  a  judgment  recovered  before  the  18th  day  of  Jvne  .  o^diu^ 
the  next  preceding  contbuance;  and  as  the  judgment 
recovered  against  the  defendants  in  the  vacation  is,  in 
point  of  law,  a  defence  to  the  action,  the  fiction  of  law 
by  which  the  judgment  is  supposed  to  have  been  re- 
covered in  the  preceding  term  ought  not  to  prevail 
80  as  to  prevent  their  pleading  the  judgment  as  a  de- 
fence to  the  action.  Besides,  by  the  8  G.  4.  c.  102.  the 
G>art  does  sit  in  banc,  and  pronounce  judgments  in 
vacation,  although  those  judgments  are  entered  up  as  of 
the  preceding  term.  The  averment  that  the  judgment 
was  recovered  on  the  2d  of  August  being  under  a  vide- 
licet might  be  rejected ;  and  then  it  might  be  taken  to 
have  been  recovered  on  some  day  when  the  Court,  sittmg 
in  banc  out  of  term,  might  legally  pronounce  judgment. 
The  plaintiff  too^  has  not  replied  nul  t|pl  record,  but 
has  pleaded  over,  and  relied  upon  the  notice.  This, 
therefore,  ought  to  be  presumed  to  be  a  regular  judg- 
ment npon  the  principle  omnia  praesumnntur  rite  esse 
acta«  For  these  reasons  I  think  that  this  plea  is  pro- 
perly pleaded,  and  that  the  judgment  of  the  Court  must 
be  for  the  defendants. 

HoLBOTB  J.  I  think  that  the  plea  puis  darrein  Gon« 
tinnanoe,  is  an  answer  to  this  action,  notwithstanding 
the  &ct  allq^ed  in  the  replication,  that  the  defendants 
before  the  commencement  of  the  action  had  notice  of 
the  bond,  and  that  the  plea  is  to  be  taken  to  have  been 
pleaded  since  the  last  continuance.  According  to  the 
case  of  Prince  v.  Nicholson^  it  makes  no  difference  tiiat 
the  defendants  had  knowledge  of  the  debt  upoQ  which 
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1824?.       the  judgment  was  recovered.     TTiat  case  is  in   no 
^■"""       respect  different  firom  the  present,   and  it  shews  that 

Ltttlston  5  -I  •  1 

agamu  a  judgment  recovered  against  the  defendant  smce  the 
commencement  of  the  action  may  be  pleaded  pais  dar- 
rein continuance.  I  think  that  decision  was  founded 
upba  just  and  proper  reasons*  There  being  no  doabt, 
therefore,  that  the  executors  had  power  to'  prefer  one 
creditor  to  anodier,  the  only  question  is,  whether  the 
defetidants  have  pleaded  this  plea  puis  darrein  continu- 
ahce  within  due  time.  Now,  in  contemplation  of  law, 
independently  of  the  late  act,  a  judgment  is  considered 
as  given  during  the  term  when  the  court  sits  in  banc. 
The  court,  however,  is  not  thereby  estopped  from  taking 
notice  of  the  practice  which  has  long  prevailed  of  enter- 
irig  up  judgments  in  vacation,  or  from  enquiring  as  to 
the  precise  time  when  the  judgments  are  given.  The 
fiction  of  law  is,  that  all  writs  are  supposed  to  issue  in 
term,  and  generally  speaking,  a  party  is  estopped  by 
the  teste  of  the  writ  from  disputing  the  time  when  it 
issued.  But  where  it  is  necessary  for  the  purposes  of 
justice  that  a  party  shall  be  permitted  to  shew  that  it  in 
ftct  issued  in  vacation,  he  is  permitted  to  do  so,  and 
therefore  it  has  been  decided,  that  a  defendant,  in  order 
to  avail  himself  of  the  statute  of  limitations,  may  shew 
the  very  time  when  the  writ  issued.  That  was  decided 
in  Johnson  v.  Smitk.  {a)  Lord  Mansfield  there  lays 
down  the  true  principle  applicable  to  this  case.  He 
says,  •*  The  Court  would  not  endure  that  a  mere 
form  or  fiction  of  law  introduced  for  the  sake  of  jus- 
tice, should  work  a  wrong,  contrary  to  the  real  truth 
and  substance  of  the  thing."     But,  if  the  fiction  of 

(6)  2BUrr»95(h 

law 
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laMT  that  jodgments  are  pronounced  only  in  term  were  18f  4. 
to  prevail  in  this  case,  when  in  point  of  fact  the  jodg-  — * 
ment  was  obtained  in  vacation  after  the  last  continu- 
ance^ it  would  work  a  wrong  by  depriving  the  defend- 
ants of  a  l^al  defence  to  the  present  action.  Lord 
Mansfidd  afterwards  says,  ^'  The  reason  why  nobody 
shall  be  permitted  to  aver  that  a  judgment  was  signed 
after  the  first  day  of  the  term  is,  because  the  fact  is  not 
relevant  The  legal  consequences  do  not  depend  upon 
the  truth  of  the  fact  on  what  day  the  judgment  was  com- 
pleted, but  upon  the  rule  of  law  that  it  shall  be  deemed 
complete,  and  bind  to  all  intents  and  purposes  by  rela- 
tion." In  this  case  the  fact  is  relevant,  the  legal  con- 
sequences of  the  judgment  do  depend  upon  the  truth  of 
the  feet  whether  it  was  completed  before  or  after  the 
last  continuance.  If  there  was  not  any  complete  judg- 
ment before  the  2nd  of  August^  the  defendants  may 
avail  themselves  of  it  by  plea;  if,  on  the  other  hand,  the 
judgment  by  relation  was  complete  on  the  first  day  of 
the  preceding  term,  then  the  defendants  cannot  plead  it 
puis  darrein  continuance.  Lord  Mansfield  afterwards 
says,  '*  the  moment  the  law  said  that  judgments  should 
bind  purchasers  onb/  from  the  signing^  it  followed  that 
in  the  case  of  purchasers  the  time  of  signing  might  be 
shewn."  This  reasoning  applies  strictly  to  this  case. 
The  law  says,  that  an  executor  may  plead  in  answer  to 
an  action,  a  judgment  obtained  against  him  since  the 
last  continuance.  In  order,  therefore,  to  avail  himself 
of  that  defence,  he  must  be  permitted  to  shew  the  time 
when  the  judgment  was  actually  obtained.  The  prin- 
ciple is,  that  in  all  cases  where  for  the  purposes  of  jus- 
tice it  becomes  necessary  that  the  true  time  when  any 
legal  proceedings  took  place  should  be  ascertained,  the 

fiction 
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ISM.'      fiction  of  law  is  not  to  prevail  against  the  fiurt.    Now^ 

by  law,  a  judgment  recovered  against  an  executor  since 

the  last  continuance  is  a  good  matter  to  plead  in  bar, 

such  a  judgment  has  been  obtained,  and  the  defendants 

have  pleaded  it :  the  plaintiff  objects  that  by  fiction  of , 

law,  this  judgment,  although  actually  obtained  after  the 

term,  must  be  supposed  to  have  been  given  in  term, 

and  cannot  be  pleaded  in  answer  to  the  action.     The 

fiction  of  law  is  in  this  case  inconsistent  with  the  fact, . 

and  if  it  prevailed,   would  work  great  injustice,  and, 

therefore,   according   to  the    principle  laid  down  by 

Lord  Mansfield^  it  is  competent  to  the  party  to  shew 

the  actual  time  when  the  judgment  was  obtained.     If 

that  be  so,  then  this  judgment,  which  was  in  fact  ob- , 

tained  afler  the  last  continuance,  is  properly  pleaded. 

LiTTLEDALE  J.  This  action  being  founded  upon  a 
specialty,  and  the  judgment  pleaded  being  also  founded  . 
upon  a  specialty,  I  have  no  doubt  that  the  executors 
had  the  right  to  prefer  one  creditor  to  another  by  con- 
fessing judgment,  and  that  if  the  judgment  were  re- 
covered before  the  plea  pleaded  it  might  be  pleaded  in 
bar;  or  if  recovered  before  the  trial,  after  issue  joined, 
it  might  be  pleaded  puis  darrein  continuance.  I  accede 
entirely  to  the  doctrine  laid  down  in  Prince  y.  Nicholson, 
but  in  that  case  the  plea  was  pleaded  in  term,  with  a 
special  memorandum,  so  that  it  appeared  upon  the  re- 
cord that  the  judgment  mentioned  in  the  plea  had  been 
obtained  before  the  trial.  The  difficulty  which  I  have  . 
felt  during  the  course  of  the  argument  is,  that  it  does 
not  prima  facie  appear  upon  this  record  that  the  judg^ 
ment  was  obtained  since  the  last  continuance.  It  seems 
to  me  that  the  defendants  are  obliged  to  resort  to  a  fiction 

of 
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of  law  against  the  real  fiict.    They  all^e  that  judgment       189V 

was  recovered  on  the  2d  of  August.    Now  I  doubt  whe-  ,     — — ^ 

Lyrvurar  . 
ther  the  signing  of  the  judgment  on  the  2d  of  August       agamn 

was  any  thing  more  than  the  execution  by  the  officer  of 
the  court  of  an  authority  to  enter  up  judgment  as  of 
the  preceding  term.  When  the  judgment  is  signed,  it 
is  by  relation  a  judgment  of  the  first  day  of  that  term, 
and  it  is  the  judgment  which  gives  the  debt  the  pre- 
cedence, and  enables  the  defendants  to  plead  it  as  an 
answer  to  this  action.  The  obtaining  of  that  judgment 
is  the  gist  of  the  defence.  Although,  however,  I  have 
entertained  doubts  whether  the  judgment  can  be  con- 
sidered to  have  been  obtained  on  the  2d  of  August^  yet 
upon  the  whole  those  doubts  are  not  of  such  a  nature 
as  to  induce  me  not  to  concur  in  the  judgment  given  by 
the  rest  of  the  Court.  The  reasoning  of  Lord  Mans^ 
^fidd  in  Johnson  v.  Sndth  applies  strongly  to  the  present 
case,  and,  upon  the  whole,  I  think  that  the  judgment 
ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 
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Moore  against  Rawsom, 
The  right  to      (^ASE  for  obstructing /ig//fe.    Plea,  not  guBty.    At 

light  IS  ■cquirad  ^^ 

by  enjoyment,  the  trial  before  Htdhck  B.,   at  the  last   Spring 

aod  may  be  lost        .-i  *.^».  ^ii 

by  a  disconti-  assizes  for  the  county  of  Derbt/f  it  appeared,  that  the 
enjoyment,  plaintiff  was  seised  in  fee  of  a  messuage  and  buildings 
whoTcMcito*^  with  a  yard,  garden,  and  appurtenances,  situate  at  BipUyj 
^e  Ome'doei  in  tliat  county,  in  the  occupation  of  a  tenant  from  year  to 
some  act  to       yeBX.    The  defendant  was  the  owner  of  other  messuages 

ihew  an  mten-    "^  ^ 

tioQ  of  return-    and  premises  next  adjoining  the  plaintiff's,  on  the  northern 

ing  the  enjoy« 

meat  within  a    side  thereof.    The  plaintiff's  messuage  was  an  ancient 

feaionsble  time* 

And,  therefore,  house,  and  adjoining  to  it  there  had  been  a  building  fbr- 
by  a  rever.  merly  used  as  a  weaver's  shop.  The  old  shop  had  ancient 
TtroaiDg^iights,  tt^»»^fow*j  for  the  convenience  of  light  to  the  weavers  who 
thi^STpliiin-  ^^'■''^  looms  there.  About  seventeen  years  ago  the  then 
tiff's  messuage  owner  and  occupier  of  the  premises  took  down  the  old 

was  an  ancient  "~  "^  * 

house,  and  that  shop,  and  erected  on  the  same  site  a  stable,  having  a  blank 

adjoining  to  it  ,   ^  , 

tfafere  had  for-  wall  next  adjoining  to  the  premises  of  the  present  de- 
builcUng,  in  fendant  This  building  had  latterly  been  used  as  a  wheel* 
was  an  ancient  fight's  shop.  About  three  years  ago,  and  while  the 
STuiIds'IIf"  plaintiff^'s  premises  continued  in  this  state,  the  defendant 
lSd1hat"fhe  *"  ^^^^^  a  building  next  to  the  blank  wall,  and  the  plain- 
former  owner  tiff  then  opened  a  window  in  that  wall,  in  the  same 

of  the  plaintiff's  ^  ' 

premiites,  about  place  where  there  had  formerly  been  a  window  in  the 

seventeen  yeaxs 

before,  bad  old  Wall,  and  the  action  was  brought  for  the  obstruction 
this  building,  of  this  new  window  by  the  building  so  erected  by  the 
itssiueanotber    defendant.    The  learned  Judge  directed  the  jury  to  find 

with  a  blank 
wall,  neit  ad- 
joining the  premises  of  the  defendant ;  and  this  latter,  about  three  years  before  the  eom- 
meocement  of  the  action,  erected  a  building  nett  the  blank  wall  of  the  plaintiff,  who  then 
opened  a  window  in  that  wall  in  the  same  place  where  the  ancient  window  had  been  in 
the  old  building :  it  was  held,  that  he  could  not  mainuin  any  action  against  the  defendant 
for  obstructing  the  new  window ;  because,  by  erecting  the  blank  wall,  be  not  only  ceased 
to  enjoy  tlie  light,  but  had  evinced  an  intention  nerer  to  resume  the  enjoyment. 

a  verdict 


iUirjiBr. 


IN  THE  FiMH  Year  op  GEORGE  IV.  SS3 

a  verdict  for  the  plaintifig  but  reserved  liberty  to  the       1824. 
defendant  to  move  to  enter  a  nonsuit   A  rule  nisi  having       «- 
been  obtained  accordingly, 

Fatighan  Serjt  and  jV»  R.  Clarice  shewed  cause.  Every 
man,  primS  facie,  is  entitled  to  enjoy  all  the  light  and  sir 
which  come  to  his  own  land.  The  enjoyment  of  lights 
for  twenty  years,  in  a  particular  mode,  is  presumptive 
evidence  of  a  grant  by  the  owner  of  the  adjoining  land 
of  the  privilege  so  to  enjoy  the  light  Here,  the 
former  owners  of  the  plaintiff's  premises  enjoyed  the 
light  for  that  period,  they  must  therefore  be  taken  to 
have  had  a  grant  from  some  person  capable  of  making 
it ;  and  that  being  so,  the  right  which  was  once  vested 
in  die  owners  of  the  plaintiff^s  premises,  could  not  be 
divested  out  of  them,  except  by  a  release  of  the  right  so 
granted  to  them,  or  by  a  non  user  of  the  right  for 
such  a  length  of  time  as  would  warrant  the  presump- 
tion of  a  release*  li^  therefore,  there  had  been  a  non- 
user  for  twenty  years,  a  release  might  be  presumed,  but  a 
non-user  for  a  less  period  does  not  warrant  such  a  pre- 
sumption. In  Lethbridge  v.  WifUer  (a)  a  gate  ha*d  been 
erected  in  a  place  where  a  similar  gate  had  formerly 
stood,  but  where,  for  the  twelve  years  preceding,  there 
had  been  none*  It  was  contended  for  the  defendant, 
that  from  suffering  the  gate  to  be  down  so  long,  and 
permitting  the  public  to  use  the  way  without  obstruction 
for  so  many  years,  the  plaintiff,  and  those  under  whom 
be  claimed,  must  be  considered  as  having  completdy 
dedicated  the  way  to  the  public,  and  that  the  gate  could 
not  be  replaced.  The  plaintiff  recovered  a  verdict^  and 
the  Court  of  King's  Bench  refused  to  grant  a  rule  nisi 
to  set  it  aside.  This  is  an  authority  to  shew,  that  a  party 

(a)  I  Campt.  865. 

does 
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does  not  lose  his  rights  by  a  mere  non  user  for  twelfe 
'  years* 

Denman  and  Reader^  contril.  Lights  air,  and  water 
are  prima  facie  publlci  juris,  but  individuals  may  acquire 
a  right  to  them  by  occupancy  or  enjoyment,  and  if  the 
right  is  acquired  by  enjoyment,  it  may  also  be  lost  by  a 
discontinuance  of  it  The  period  of  enjoyment  neces- 
sary to  give  an  individual  an  exclusive  right  to  enjoy 
light,  air,  and  water,  is  fixed  by  the  municipal  law  of 
the  country,  and,  by  the  law  of  Englandj  that  period  is 
twenty  years,  but  as  the  right  is  acquired  by  enjoyment^ 
it  may  .be  lost  by  non  user,  unless  the  party  who 
has  appropriated  to  himself  the  light,  air,  or  water,  at 
the  time  when  he  discontinues  the  use,  does  some  act  to 
indicate  to  others  his  intention  to  resume  it  within  a 
reasonable  time.  Here,  the  plaintiff  or  the  former 
owner  of  his  premises  did  no  act  of  that  kind.  On  the 
contrary,  the  erecting  of  the  blank  wall  on  the  site  of 
that  which  formerly  had  the  windows,  indicated  an  in- 
tention not  to .  resume  the  enjoyment  of  the  light  in 
the  mode  in  which  they  formerly  had  it  It  is  true, 
that  twenty  years  being  the  fixed  period  necessary  to 
give  an  exclusive  right  to  enjoy  the  light  in  a  particular 
mode  derogatory  to  the  rights  of  others,  it  has  been 
usual  to  direct  juries  in  such  cases  to  presume  that  such 
right  has  been  transferred  to  the  owner  of  the  property 
who  has  so  enjoyed  it,  by  the  owner  of  the  adjoining 
land,  by  an  instrument  adapted  to  convey  such  right 
Now  the  right  to  the  light  being  incident  to  the  land 
itself,  the  right  to  enjoy  in  a  particular  mode  a  portion 
of  the  light  which  primi  facie  belongs  to  the  owner  of 
the  adjoining  land,  and  which  he  may  appropriate  to  his 
own  use,  is  an  easement  annexed  to  the  land,  and  must 

ba 
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be  transferred  by  deed.     In  ordinary  cases,  where  the       1824* 
enjoyment  of  the  light  in  the  particular  mode  has  con- 


tinned  down  to  the  very  time  of  the  obstruction  com-  afomtf 
plained  of,  it  has  been  usual  to  presume  a  deed  of  grant 
from  the  person  who  had  the  fee  simple  of  the  adjoin- 
ing land,  such  a  deed  alone  being  consistent  with  the 
fitcts  of  the  case.  But  the  facts  of  this  case  do  not 
make  it  necessary  to  presume  that  there  was  any  such 
grant.  It  is  consbtent  with  those  ficts  that  the  owner 
of  the  land  adjoining  the  plainti£fs  may  have  entered 
into  a  covenant  with  the  former  owners,  to  allow 
them,  or  those  deriving  title  under  them,  the  enjoy- 
ment of  the  light  in  the  mode  in  which  it  had  been 
formerly  enjoyed  for  a  term  of  years,  determining 
at  the  time  when  the  former  owner  of  the  plaintiff's 
premises  built  the  blank  walL  Such  a  deed  is  consistent 
with  the  enjoyment  proved,  and  the  jury  ought  not  to 
be  directed  to  presume  any  other  deed  than  that  which 
is  necessary  to  account  for  the  enjoyment.  In  Barker 
V.  Richardsan  {a%  where  lights  had  been  enjoyed  for 
more  than  twenty  years,  contiguous  to  land  which  within 
that  period  had  been  glebe  land,  but  was  conveyed  to  a 
purchaser  under  55  G.  3.  c.  147.,  it  was  held,  that  no 
valid  grant  could  be  presumed,  inasmuch  as  the  rector, 
who  was  mere  tenant  for  life,  could  not  grant  the  ease- 
ment. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  maintain  this  action.  It  appears  that 
many  years  ago  the  former  owner  of  his  premises  had 
the  enjoyment  of  light  and  air  by  means  of  certain 
windows  in  a  wall  of  his  house.     Upon  the  site  of  this 

(«)  4^.4^^.579. 

wall 
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wall  be  built  a  blank  wall  without  any  windows.     Things 
continued  in  this  state  for  seventeen  years.    The  de- 
fendant, in  the  interim,  erected  a  building  c^posite  the 
plaintiff's  blank  wall,  and  then  the  plaintiff  opened  a 
window  in  that  which  had  continued  for  so  long  a  period 
a  blank  wall  without  windows,  and  he  now  complains 
that  that  window  is  darkened  by  the  buildings  which  the 
defendant  so  erected.    It  seems  to  me  that,  if  a  person 
entitled  to  ancient  lights  pulls  down  his  house  and  erects 
a  blank  wall  in  the  place  of  a  wall  in  which  there  had 
been  windows,  and  suffers  that  blank  wall  to  remain 
for  a  considerable  period  of  time,  it  lies  upon  him  at 
least  to  shew,  that  at  the  time  when  he  so  erected  the 
blank  wall,  and  thus  apparently  abandoned  the  windows 
which  gave  light  and  air  to  the  house,  that  was  not  a 
perpetual,  but  a  temporary  abandonment  of  the  enjoy- 
ment ;  and  that  he  intended  to  resume  the  enjoyment  of 
those  advantages  within  a  reasonable  period  of  time. 
I  think  that  the  burthen  of  shewing  that  lies  on  the  party 
who  has  discontinued  the  use  of  the  light     By  building 
the  blank  wall,  he  may  have  induced  another  person  to 
become  the  purchaser  of  the  adjoining  ground  for  build- 
ing purposes,  and  it  would  be  most  unjust  that  he  should 
afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect.     For  these  reasons  I  am  of  opinion, 
that  the  rule  for  a  nonsuit  must  be  made  absolute. 


Bayley  J.  The  right  to  light,  air,  or  water,  is  ac- 
quired by  enjoyment,  and  will,  as  it  seems  to  me,  con- 
tinue so  long  as  the  party  either  continues  that  enjoy- 
ment or  shews  an  intention  to  continue  iL  In  this 
case  the  former  owner  of  the  plaintiff's  premises  had 
acquired  a  right  to  the  enjoyment  of  the  light ;  but  he 
chose  to  relinquish  that  enjoyment,  and  to  erect  a  blank 

wall 
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wall  instead  of  onein  which  there  were  formerly  window^.       1824* 
At  that  time  he  ceased  to  enjoy  the  light  in  the  mode 
in  which  he  had  used  to  do»  and  his  right  ceased  with  it 
Suppose  that,  instead  of  doing  that,  he  had  pulled  dowi) 
the  house  and  buildings,  and  converted  the  land  into  a 
garden,  and  continued  so  to  use  it  for  a  period  of  seven- 
teen years;  and  another  person  had  been  induced  by  such 
conduct  to  buy  the  adjoining  ground  for  the  purposes  of 
building.    It  would  be  most  unjust  to  allow  the  person 
who  had  so  converted  his  land  into  garden  ground,  to 
prevent  the  other  from  building  upon  the  adjoining  land 
which  he  had, ,  under  such  circumstances,  been  induced 
to  purchase  for  that  purpose.    I  think  that,  according  to 
the  doctrine  of  modem  times,  we  must  consider  the 
enjoyment  as  giving  the  right ;  and  that  it  is  a  whole- 
some and  wise  qualification  of  that  rule  to  say,  that  the 
ceasing  to  enjoy  destroys  the  right,  unless  at  t^e  time 
when  the  party  discontinues  the  enjoyment  he  does 
some  act  to  shew  that  he  means  to  resume  it  within  a 
reasonable  time. 

HoLROTD  J.  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one 
time  was  entitled  to  the  house  with  the  windows,  so  that 
the  light  coming  to  those  windows  over  the  adjoining 
land  could  not  be  obstructed  by  the  owner  of  that  land* 
I  think,  however,  that  the  right  acquired  by  the  enjoy- 
ment of  the  lig^t,  continued  no  longer  than  the  existence 
of  the  thing  itself  in  respect  of  which  the  party  had  the 
right  of  enjoyment ;  I  mean  the  house  with  the  windows ; 
when  the  house  and  the  windows  were  destroyed  by 
his  own  act,  the  right  which  he  had  in  respect  of  them 
was  also  extinguished.    If,  indeed,  at  the  time  when  he 

Vol.  Ul.  Z  pulled 
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iMMi  pMta  the  Wi^e  dotm,  he  had  intifailMed  his  M^ficm  dT 
rt^btilld!iigli,(h^  rigbiWoUld  Mt  then  havebee^ifle^i^y^ 
Witli  the  house.  If  he  hiid  ddde  sdme  ^tt  w  slie#  that 
hii  ktettdM  tt>  bttild  another  in  Its  t>{aee,  ih^h  th^  hehr 
h<m^  ifrheti  biilH,  woold  i«  efibct  We  been  H  cjomiirii- 
Htldtt  df  ih^  old  hdh^e,  ilhd  the  tights  tttt^i^hed  tti  ttA 
iAA  hbiiS6  irottld  hAve  cdntititted.  If  a  man  has  a  Hg^ 
df  cDOimoh  kftabhed  to  hul  dii}l^  or  a  right  Of  tdrbal^ 
Mtadhed  to  bis  hodse,  If  h€  pulb  dbWn  the  miil  or  die 
hotise,  th^  tight  of  comnioh  or  of  tufbarf  will  pritAk  fiicie 
te&si*  If  h^  sh^  ati  iitietitlotl  to  bulM  Mother  tnM  or 
fihothei:  hous^  his  right  totitinues.  Bdt  if  he  ptills 
down  the  house  or  the  mill  without  shewing  any  inteu- 
iSdn  to  ihilke  a  simUar  use  of  tlife  land,  and  iLfter  a  long 
petidd  of  tiihe  has  elapsed,  builds  a  hoftse  or  mfll  cM- 
f^spdiiding  t6  that  which  he  pUlIS  doWn,  that  is  hot  the 
Miiotation  of  iStt  old  hocise  or  tnill,  but  the  creation  of 
i,  ittyif  thihg,  antf  the  rights  which  he  had  in  rizfqksct  6f 
the  bid  bodse  or  itiHl,  do  tiot  in  ttiy  opinion  attach  to 
the  new  one.  In  this  case,  I  think,  the  buildtng  of  a 
blank  wall  is  a  stronger  circumstance  to  shew  that  he 
h&d  ik>  intehtioti  to  continue  the  enjoyment  of  his  fight 
tt^aA  if  b^  had  merely  pulled  doWn  the  house.  In  that 
case  he  thigbt  hate  intended  to  substitute  something  hi 
lb  ^ace;  ^ere^,  be  dbes  in  fiict  substititte  quite  a  diC- 
Ifereht  llnng,  a  wall  without  windows.  There  is  not  only 
itoifhfaijg  to  shew  that  he  meant  to  nenotate  the  house  to 
as  i6  make  it  a  continuance  of  the  old  house,  bat  he 
actatf }y  builds  a  hew  hotfs6  diflerent  fi'Om  the  old  ohe, 
fteileby  sht^wihg  that  he  did  not  meah  to  renovate  the 
old  hOus6.  It  seems  to  me,  dierefore,  that  the  right  is 
not  rdiewed  kai  it  would  bate  be«k^  if,  when  he  had 
pvlBSA  ddwn  ihb  dd  hotks^,  he  hid  ^h^#tt  aft  ihtention 

to 
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to  tAvald  it  witiiiii  a  reibaiiabte  time,  iilfliough  he  did       t9it4. 
iMt  do  s6  eo  instanti. 


LiTTL£DAL£  J.  AccottBfig  to  the  present  rule  of  law 
a  man  may  acquire  a  right  oF  waj,  or  a  right  of  com- 
mohj  (except,  indeed,  common  appendant)  upon  the  land 
of  another,  by  enjoyment.  After  twenty  years'  adverse 
enjoyment  the  law  presmnes  a  grant  made  before  the 
user  commenced,  I^  some  person  who  had  power  to 
grant  But  if  the  party  who  has  acquired  the  right  by 
grant  ceases  for  a  long  period  of  time  to  make  use  of  the 
|ytivilege  so  granted  to  him,  it  may  then  be  presumed 
tbkt  he  hlis  released  the  right  It  is  said,  however^ 
thai  as  he  can  only  acquire  the  right  by  twenty  years' 
eDjbyment,  it  ought  not  to  be  lost  without  disuse  for  the 
same  period ;  and  ihat  as  enjoyment  for  such  a  length 
of  time  is  necessary  fo  found  a  presumption  of  a  grant, 
there  must  be  a  similar  non-user,  to  raise  a  presumption 
of  a  release.  And  this  reasoning,  perhaps,  may  apply  to 
a  ri^t  of  common  or  of  way.  But  there  is  a  material 
didereoce  between  the  mode  of  acquiring  such  rights 
and  a  right  to  light  and  air.  The  latter  is  acquired 
by  mere  occupancy ;  the  former  can  only  be  acquired  by 
user,  accompanied  with  the  consent  of  the  owner  of  the 
land ;  for  a  way  over  the  lands  of  another  can  only  be 
lawfully  used,  in  the  first  instance^  with  the  consent,  ex- 
press or  implied,  of  the  owner.  A  party  using  the  way 
without  such  consent  would  be  a  wrong  doer ;  but  when 
^uch  a  user,  without  interruption,  has  continued  for 
twenty  years,  the  consent  of  the  owner  is  not  only  im- 
plied during  that  period,  but  a  grant  of  the  easement  is 
presumed  to  have  taken  place  before  the  user  com- 
jtnenced.  The  consent  of  the  owner  of  the  laaid  Wiis 
necessary,  however,  to  make  the  user  of  the  Way  (from 
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,,  the  first  ingtance.    But  it  is  otherwise  as  to  light  and 

Kmtt       sir.    Eyery  man  on  his  own  land  has  a  right  to  all  the 
Ravsov.  .        .  . 

light  and  air  which  will  come  to  him»  and  he  may  erects 

even  on  the  extremity  of  his  land,  buildings  with  as 
many  windows  as  he  pleases*  In  order  to  make  it  law- 
ful for  him  to  appropriate  to  himself  the  use  of  the  ligfat» 
he  does  not  require  any  consent  from  the  owner  of  the 
adjoining  land.  He  therefore  begins  to  adquire  the 
right  to  the  enjoyment  of  the  light  by  mere  occu* 
pancy.  After  he  has  erected  his  building  the  owner 
of  the  adjoining  land  may,  afterwards,  within  twenty 
years,  build  upon  his  own  land,  and  so  obstruct  the 
light  which  would  otherwise  pass  to  the  building  of 
his  neighbour.  But  if  the  light  be  suffered  to  pass 
without  interruption  during  that  period  to  the  build- 
ing so  erected,  the  law  implies,  from  the  non-obstruc* 
tion  of  the  light  for  that  length  of  time,  that  the  owner  of 
the  adjoining  land  has  consented  that  the  person  who 
has  erected  the  building  upon  his  land  shall  continue  to 
enjoy  the  light  without  obstruction,  so  long  as  he  shall 
continue  the  specific  mode  of  enjoyment  which  he  had 
been  used  to  have  during  that  period.  It  does  not,  in- 
deed, imply  that  the  consent  is  given  by  way  of  grant; 
for  although]  a  right  of  common  (except  as  to  common 
appendant)  or  a  right  of  way  being  a  privilege  of  some- 
thing positive  to  be  done  or  used  in  the  soil  of  another 
man's  land,  may  be  the  subject  of  legal  grants  yet  light 
and  air,  not  being  to  be  used  in  the  soil  of  the  land  of 
another,  are  not  the  subject  of  actual  grant;  bat  the  right 
to  insist  upon  the  non-obstruction  and  non-interruption  of 
them  more  properly  arises  by  a  covenant  which  the  law 
would  imply  not  to  interrupt  the  firee  use  of  the  Ught 
and  air.     The  right,  therefbre,  is  acquired  by  mere 

*   ^  occupancy. 
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occupancy,  and  ought  to  cease  when  the  person  who  1824. 
so  acquired  it  discontinues  the  occupancy.  T^  therefore^ 
as  in  this  case,  the  party  who  has  acquired  the  right  once 
ceases  to  make  use  of  the  light  and  air  which  he  had 
appropriated  to  his  own  use,  without  shewing  any  in- 
tention to  resume  the  eujoyment,  he  must  be  taken 
to  have  abandoned  the  right.  I  am  of  opinion,  that 
as  the  right  is  acquired  by  mere  user,  it  may  be 
lost  by  non-nser.  It  would  be  most  inconvenient  to 
hold,  that  the  property  in  light  and  air,  which  is  ac- 
qmred  by  occupancy,  can  only  be  lost  where  there  has 
been  an  abandonment  of  the  right  for  twenty  years.  I 
think,  that  if  a  party  does  any  act  to  shew  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air 
which  he  once  had,  he  may  lose  his  right  in  a  much 
less  period  than  twenty  years.  If  a  man  pulls  down  a 
house  and  does  not  make  any  use  of  the  land  for  two 
or  three  yeara^  or  converts  it  into  tillage,  I  think  he 
may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house ;  and,  consequently,  that  his  right  to  the 
light  has  ceased.  But  if  he  builds  upon  the  same  site, 
and  places  windows  in  the  same  spot,  or  does  any  thing 
to  shew  that  he  did  not  mean  to  convert  the  land  to  a 
different  purpose,  then  his  right  would  not  cease.  In 
this  case,  1  think  that  the  owner  of  the  plaintiff's  pre- 
mises abandoned  his  right  to  the  ancient  lights,  by 
erecting  the  blank  wall  instead  of  that  in  which  the 
ancient  windows  were ;  for  he  then  indicated  an  intention 
never  to  resume  that  enjoyment  of  the  light  which  he 
once  had.  Under  those  circumstances,  I  think  that  the 
temporaiy  disuse  was  A  cbnl^lete  abandonment  of  the 
right 

.  Rule  absolute^ 
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QuEiRoz  and  Others  against  Tnu^irAM  and 
Another. 

^.  and  Co.,  A  SSUMPSIT  for  money  had  iu)d  reoeiv^.  FJea, 
^tSo^jtmein,  general  issue.    At  the  trial  before  AbboU  C. J. at 

S^tt.fa^*  ^e  London  sitrings  after  Trinity  term  182(V  a  verdict 
«te,'Sd2L?*  ^«  '"^""^  '<>'  *«  plaindfik  for  S796i.  6s.  8rf.,  subject  to 
^"kh^ibM^  the  opinion  of  the  Court,  on  a  case  m  substance  as 
that  the  cottmtf  follows :  The  plaintiffi  carry  on  business  as  mercbantB 
acooMnt  and  at  Rio  de  Janeiro^  under  the  firm  of  Qjieiroz  and  Co* 
■icnon,  B^  Defendants  are  cotton  brokers  in  London.  One  Ctnh 
and^D^^brakm  ^^^ont  of  the  city  of  London^  commission  merchant  for 
cffJctOw^e^  some  years  before  the  transaction  in  question  aros^  had 
Eiii**i!!ut!l!t  ^®"  '^^  ^®  habit  of  receiving  cotton  on  consignment 
bfii^^^h^*^  from  the  pUintifi&i  and  other  foreign  correspondents,  to 
mooth«;  dtfacfB  be  sold  by  him  on  their  account :  but  had  not  imported 

for  cash  in  ono 

month,  c  and  any  cotton  on  his  own  account     He  had  been  in  the 

D»  made  lam 

•dvanoMto^^,  habit  of  employing  sundry  brokers^  and,  amongst 
the  protcadi  of  Others,   the  nlefendants,  as  brokers  to  sell  the  cotton 


when  due.  ^  Consigned  to  him.  Needham  and  Co.  were  cotton 
Umcs/had      brokers  at  Liverpool^  employed  by  the  defendants,  with 

bcoome  bank,  ^hom  the  defendants  divided  the  commission  upon  the 
rapt.     In  an  r  • 

action  by  ^.      sales  effected  by  them,  and  for  whom  they  were  re- 

and  Co.  agtinst  ^  ^ 

cafldi>.  for    sponsible.     In  the  beginning  of  Jufy  1818,  Caumont 

tnoncT  had  and 

rccaifcd:  Hdd,  received  a  bin  of  lading  of  165  serons  of  cottoq,  shipped 
were  not  en*  by  the  plaintiffs  in  the  Aurora^  from  Rio  de  Janeiro  to 
ff^the^vanMf  Liverpool^  and  agreed  with  the  defendants  that  they 

made  by  them 

to  A.,  for  thtfi  he  w«8«  ISk;^  for  yale  only,  and  had  no  authority  to  plodga  tbo  SAodn* 
•nd  that  the  plamtHft  were  entitled  to  recover  the  net  prooeedi,  deducting  sudi  sums  only 
as  B.  could  have  retained-  A,  and  Co.,  when  they  oonsigned  th«  cottons  to  B„  reoaotfad 
him  US  m^e  lemittances  in  antidpatiun  of  sales :  Held,  teeondly,  tibat  this  icqoctt  dkl  not 
lite  B.  anyapceialavtfppfl^  tp  pWdge  the  goods. 

should 
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h^m  pad  C^ff  together  with  QivUm  otber  nitons,  but 
wbi^h  9m^  apt  the  property  of  the  plaintiisy  consignfid 
tQ  ]^i9»  fay  tbe  same  vessel*    Oa  the  15tb  of  thfy  IBI89 
Cfafmo9i  vnpte  to  the  defendants^  indosing  four  bills  of 
ladiag  of  the  hefisve  meoUoned  cottoiis,  and  desiriog 
that  tbqr  voidd  sand  theoi  to  Nteiham  and  Co.  and 
raipail  them  to  do  Ihe  needful  as  to  die  safe  of  tha 
cottoosp    The  bill  of  huling  of  the  162  acfons  of  the 
pliayiiiffc  iodosed  in  the  ferqpnng  letter,  was  dated  at 
Sio  ik  JimeirQy  the9£lb  ot  J^xri^l^lSy  andespeossed 
tbft  the  rattoDp  via*  two  serons  marked  Q^  and  X.,  nd 
U^  aerqps  maiked  Q,  and  C,  were  sldpped  by  Qjidrm 
and Ga*  and  irenB  to  he  dalivered  in  diair  name,  and  on* 
their  aoconnt  and  riA,  to  CwmaiU^  or  to  his  onfer,  pq^ 
u|g  the  Irnigbt,  tu.  ihinrein  mentioned.    This  bill  of 
lading  was  indoiaed  by  Cmmani  specially  to  the  defends 
aiMSf  and  by  them  to  Neefiuan  and  Co.    On  th^  15th  of 
Jii^  defcndanis  wrote  to  Neidiam  and  Co.  indosing  the 
said  feur  bills  of  lading,  in  vfaieh  letter  was  the  foUovr 
ing  passage:  ^*  Whea  these  cottons  are  aold,  the  pn»* 
ceeds  most  go  to  our  enedtt    Indeed  you  are  to  knonr 
no  other  parsms  than  a)s  in  the  business,  as  we  shaU 
have  to  advance  en  ^m/^     On  the  ICMii  of  September^ 
Ommumt  wrote  to  the  defendants  as  fi^Uows :  *^  Accord* 
log  with  what  we  mutually  agreed  together  respecting 
the  advanom  which  I  requested  you  to  m^ahe  me  on  the 
nndkoneitfiaiied  cotton  oonsigned  for  my  account,  and 
uiMler  your  .care  to  Nea^ma  and  Co^  of  Lioerpooly  I 
have  drawn  upon  you  15001.  under  yester^a/s  date,  i|t 
two  jDumlhs,  and  1500^  same  date^  at  three  nwndis,  to 
whifib  I  requeat  your  aocq>t8noe,  placing  the  san>e  to 
yoor  eredit,  when  due,  and  against  the  net  proceeds  of 

Z  4  the 


S44  CASES  IN  TRINITY  TERM 


Qdiim» 

ngtinti  ' 

TsuncAir. 


I8M.       the  oottiHd.''    He  then  meDtkmed  the  several  poroeb  i)i 
cotton  included  in  the  foar  bills  of  lading  as  befere 
stated^  and  a  small  parcel  from  Marankam  as  conogned 
on  his  account  to  Needkam  and  Co.     The  two  bilk  for 
16002.  each  were  accepted  by  the  defendants,  and  duly 
paid*    Caumont  got  them  discounted  shordy  after  they 
were  accepted.    The  Aurora  arriTed  at  Liverpool  on  the 
28th  oSAttg^it  1818,  with  the  said  165  serons  of  cotton 
on  board,  and  Needham  and  Co.  obtained  possession  of  • 
and  sold  the  cotton  at  Liverpool  at  ten  days,  and  biUs 
at  three  months,  being  the  usual  credit  in  that  trade  at 
Liverpool^  according  to  which  at  the  end  of  ten  days 
bankers'  bills  are  to  be  given  not  exceeding   three 
months ;  if  the  biUs  have  less  than  three  months  to 
run,  interest  is  allowed  for  the  difference  of  time.    Sudi 
bankers'  bills  pass  current  at  Liverpool  as  cash.    On  the 
26th  of  Jiiy  1818,  Caumoni  received  bills  of  huKng  of 
^ty  bags  of  cotton,  the  property  of  the  plaintiffi^ 
shipped  by  their  agents  in  the  Biga  packet  from  Per^ 
nambuoo  for  London.    In  these  bOls  of  lading,  which 
were  dated  June  the  2d,  1818,  it  was  expressed  that  the 
cottons  marked  Q.  V.  and  C.  were  shipped  by  JbUonh 
Soares  for  account  and  ruk  of  Qfieiroai  and  Co.  of  JRib  ^ 
Janeiro^  and  were  to  be  delivered  in  their  name  to  Cmt^ 
moni.    The  Riga  packet  arrived  at  Lombm  with  Ae 
said  sixty  bags  of  cotton  on  the  26th  of  My  1818. 
Caumoni  employed  the  defendants  to  sell  them,  and  on 
the  2Sd  of  September  slsnt  them  a  delivery  order  for  the 
cotton  inclosed  in  the  following  letter,  dated  London^ 
September  23d,  1818;     "  OefiMring  to  my  letter  of  the 
10th  instant,  advising  two  drafts,  together  dOOOL,  in 
anticipaticm  of  net  proceeds  of  some  cottons  consigned 
on  my  account,  and  under  your  care,  to  Needham  and 

Co. 
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0<l^  of  lAvefpoot^  I  haire  now  to  advise,  for  the  same  1824. 
objects,  my  new  drafts  upon  you  for  1200/.  at  three 
mondis*  date,  and  herevrith  hand  you  a  delivery  order  JV"'^ 
ibr  sixty  bags  Pemambuco  cotton  of  mine  in  the  London 
I>ock8,  ex  Biga  padset,  on  account  of  which  I  likewise 
dnw  on  yon  80(tf.  at  two  months'  date***  The  bills 
mentkmed  in  the  fer^ing  letter  were  accepted,  and 
duly  paid  by  the  defendants.  Cenanani  got  thein  dis- 
counted shortly  after  they  were  accepted.  Defendants 
got  possession  of  the  sixly  bags  of  cotton  under  the 
ssid  delivery  order,  and  sold  them  on  the  16th  of  De» 
eemier  1818.  On  the  1  ith  of  Jfaeemker  1818,  Caimont 
received  bOls  of  lading  of  1 10  bags  of  cotton,  the  pro- 
perty of  the  phuntiffi,  shipped  by  thdr  agents  iii  Ae 
h/ML  from  Pernambuco  for  London.  These  bills  of 
lading  were  exactly  in  the  same  form  as  those  (or  the 
cotton  by  the  Ago  packet.  If  goods  imported  come 
from  abroad  on  account  of  the  shippers,  the  usage  is  to 
pat  die  intUals  of  the  shippers  in  the  bill  of  lading  in 
the  manner  pursued  in  the  bills  of  lading  abovie  set  out 
If  they  come  on  account  of  the  consignee,  they  are 
marked  differently  with  such  marks  as  the  conidgnee 
directs*  Tlie  hdM  arrived  in  the  port  of  Zjondon^ 
with  the  110  bags  of  cotton  on  board,  on  the  16th  of 
Naoember  1818 ;  Caumant  landed  them,  and  entered 
them  in  his  own  name  in  the  London  Bocks,  aitd  em<- 
ployed  defendants  to  sell  them.  Defendants  sold  sixty 
bags  on  the  10th  of  December^  and  the  remainder  on 
the  16th.  On  the  1st  of  Jafwufy,  Cawnont  wrote  the 
iblkywfaig  letter  to  the  defendants  t  '<  According  to  our 
verbal  agreement,  I  request  your  giving  to  the  bearer 
of  tliis  a  cheque  for  1000/.,  on  account  of  cotton  which 
you  have  ^Id  for  me^  and  of  which  you  have  received 

the 
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da^l^)t8*  hink^  WHP  9y#n  I9  (bf  ii»  ()ie  mu^^  1^ 
to  Qfm^t  4p4  fJiily  p^d-  Oi^  tfie  9(h  «r  nhmma 
i$)9p  C<m«49i^  fftaPBfid  pfy^nmti  iw)  w  tb^  ft)»  fif 
Affmry  »  Awi^iwop  pf  t)m)(rupt  wm  ^mH  put  i^phmI 
bm,  tui^er  w^iob  be  \m  b^ea  duly  d^<phff^  »  b^ikn^ 
Th9  Qfttm  by  tbe  A^iotf^  wm  ^nU  jn  firur  pyirq^  /w 
tbD  S)4t  of  SfpUmbfTi  tbe  97tb  of  vft^onryiiir,  «fttb  of 
^0«mft0r,  und  thf  Atb  pf  ZJuF^wftcr,  wbicb  wmi  piiA  fsi9 
r^vpeot^v^lj  ^  bWs  be^omii^  4ua  ^n  ^  #tb  of  2^ 
bmrjk  tb9  Ttb  of  M«^  »tb  of  JAM,  w4  i7»b  fiC 

itfil^    Tb»ipe(9iMMwdsAi|i9|ipt<9^t^|50«/.}^|ir« 

fixup^  wbi(4^  Cmrn«9^  4p  betvef»  bim  ad4  tb^  pbwtlfe 
wff#  eptiiM  tp  mft^U^  plMii|[w  wb^jr  ji(  w4)ii)d  b«  ftif 
dwea  tP  Hi^  \^  84/f  The  «it«iBi  t>y  An  It^ 
pMlce(rm(lpldp9tb9l6lbof  JVfeif^l310^  op  tbf 
twmi  of  «Mb  W  0D9  «H»Mb»  4«fff9»Bt  u  per  <;ep|,  Tb^ 
n«  pwKmflf  mT)(ffmm«l  to  79M.  i\h  1]14«  (hm  wbMfe 
CmmnHt  ^s  Nwmp  bim  m4  tbe  plwtj0%  \m  nW^ 
t9  m«»i9  lA^tgtt^  Fbe^^br  il^  wpvU  be  itdnwi  to 
6MA  l$Mf  9^.  Thf  c(|t»pi|9  by  tb$  /sev^  wese  arid  itf 
tbe  efMM  timr,  »n^  w  fh«  JWn^  ieno^  Tb^  nfit  pif^ 
cj^  (HnPlint^  tp  149$L  I6fif  ^d^  (mm  ivjiicb  Mm 
C^TKW^s  119  b«twwi  Ml?  Wi  tbe  pi«i9tiii,  W4S  Ml^tlfd 

tpfsbwies  by  wbicb  it  wp»M  h^  r^diioed  10  ^Mtn  **-  fMf 
Cbp  tbe  USA  ofSepimier  18»9,  tb^  d?feqdiu)i»  were,  ibr 

tb^  ^  tlA^  CfnUfi^  Vpon  fagr  tbp  plwitifl&  (PHQfPWt  to 
tbim  %  tbll  prw^e^  of  th^  PPttpp  9Q9M^  9f9f^89iif 

Qntbfi  9th  pf  4l«y  1S1«,  Oie  plbiioti^  wrote  10  C^^^ 
emlodby  ^  WU  pf  la4ii«  m4  m^k^  of  Ap  165  momi 
of /9pt(pa  by  tbe  4¥^^^  mi  fwiog}  '^  We  (^poct  1^ 
yw  wU  jiend  lis  pQp^  r!99iittiW^  PA  ftmNtPt  pf  flip 
pr^^fHidff  opp»igP(»d  tp  ypV)  ^c^  tb^r  b^  mt  yet  AobL 

as 
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«^  k  ^matamitry,  in  ofdar  to  dacwniii  w  then^  to  l|kp#^ 
amd  yon  m^n  frequeni;  conaigiwiMt«/'  Otoi  ihi»  9lb 
of  Oecmier  181g»  Caumont  wfoto  to  the  plwvtifip 
endomg  a  laemjttaim  of  I850f.;  b«t  of  thot  onlfF 
8g9(  )4^,  74^.  WM  aacribaUe  to  4he  nbove  Mn«%np 
ipeDt«:  Tbt  mKmint  sale*  were  ronclfipc^  by  die  d^r 
fod«ii|«  to  Caunumt  of  (be  165  «im>«i  by  tbe  <^ltfnof« 
o»  tho  atb  of  Jimtarj^  and  of  die  mrgr  beg9  bgr  dN» 
A%^  packet,  Md  tj^e  1 10  hags  by  die  Ja^^Ua  00  tbt 
)«di  ^  JSMMtry  1619.  The  haknee  of  eccomto  bor 
toten  C^vpiea^  aMl  die  itAnim^  wae  tddeii  beiMm 
^efimdaoti  wdOmmof^n  aaei^maai  dNi  5dipf  jlfonti 
i«19»  m4  dieaimi  of  laa;.  lU^&dn  Aemtmnttiwml^ 
vBa  iben  paid  to  ihe  laiier.  Uto  baknor  w»m  Pum 
die  eale  of  odier  goods  baaides  duwe  bctogiog  to  ik» 
TfMntUSh  Tbe  aw  of  8796A  3a.  «tf^  fiir  ifWeb  dMr 
viadKct  was  tofceo»  as  die  luaowl  of  ibe  net  prwie^d9  §i 
die  diroe  oeoaigpiQieatB ;  bui  aa  balweeo  Oaianaiif  a^d 
die  flafatfttb  diey  viMild  only  he  aodded  to  a  helaooe  of 
9«ll{.  i«f.  5^9  in  estmadog  whieh  oredit  is  giveo  fo 
the  6i»iL  I4f«  7<f.  iwdltodby  Qtmont  to  fba  pKaiodffu 
The  aase  m$s  bow  argued  by 

Ci9a«»M;fiirdiepIaioti&.  Qnf^'iwp  and  Ca«  aP9  ^Wr 
tided  to  recover  the  sum  of  2611/.  IBs*  fi<(  10  tjkif 
acdon.  It  is  difficult  to  conjecture  any  defence  that 
OMi  b^  set  up.  The  aoitooa  wane  the  propeiiy  of  die 
plaintifli^  and  m^fm  oooaigpad  hy  tbeq»  to  Qnmjimt  to  be 
sold  00  dieir  aoeQiNit>  Tbe  deftndaola  were  eoiployed 
bjr  Cmmumt  toeftaet  die #e)ea»  which  ihoy  4id»  and  get 
a]l  the  proceeds  into  their  hands.  The  only  quesdon 
then  is,  whether  they  have  paid  over  diose  proceeds  to 
CaummU^  or  have  a  right  to  set  c^  ag^qst  the  present 

demand 


TftUKHAir. 
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1^24.       demand  a  debt  due  to  them  firom  him.  .  It  appears  bjr 

' the  case  that  they  never  paid  over  to  Caunumt  the  pro- 

afftbut  ceeds  which  they  received.  Then  have  they  a  right  to 
set  off  the  debt  which  he  owed  them  for  their  advances? 
They  cannot  have  any  such  right  unless  Caumont  had 
authority  to  pledge  the  goods.  It  must  be  admitted 
that  under  such  circumstances,  the  defendantsi  as 
pawneeS)  would  have  a  lien  for  their  advances;  the 
question,  therefore,  is,  whether  Caumont  had  such 
authority.  By  the  law  of  England  a  factor  for  sale 
cannot  pledge,  Patterson  v.  Tash{a\  Martini  v.  Coles{p)'i 
nor  did  the  correspondence  in  this  case  give  him  any 
special  authority  to  do  sa  The  plaindfli  merely  say 
they  hope  that  Caumont  wQl  make  remittances  in  anti- 
cipation of  sales*  Surely  that  is  not  so  strong  as  if  thejr 
had  drawn  bills  upon  Caumont^  and  he  had  accepted 
them ;  but  it  has  been  held  that  such  a  course  of  deal- 
ing does  not  give  a  factor  authority  to  pledge  the  goods 
of  his  principal)  Graham  v.  Dyster  {c\  Kuekein  v. 
WUs&n{d)^  Bidding  v.  Kymer{e\  reported  as  GiU  v. 
Kymer^  fi  JB.  Moore.  Duclos  v.  Ryland^  in  a  note  to  that 
report,  is  also  in  point.  There  does  not  then  appear 
to  be  any  answer  to  this  demand,  and  the  plaintifis  are 
entitled  to  retain  the  verdict  to  the  extent  of  the  balaoce 
due  to  them. 

Jonesy  oontriL  It  is  cettainly  too  late  to  contend  that 
a  factor  for  sale  has  a  general  authority  to  pledge  the 
goods  of  his  principal,  for  although  many  learned  judges 
have  expressed  doubts  as  to  the  expediency  of  therule  of 

(a)  9Srr.  117S.  (6)  IM^^S,  Ma 

(c>  8  SUuic.  21.  (<Q  4  i/.  ^  A,  443. 

law 
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law  on  this  pomt»  yet  tliey  have  fdt  themselTes  botmd  by       1 884* 
decided  cases.    Bat  where  a  qiedal  authority  is  given, 
or  where  no  injury  is  done  to  the  principals,  advances 
to  the  fiictor  may  be  avaOable  against  them.    Here^  au- 
thority to  [dedge  was  given  by  the  letter  of  the  plaintiffi, 
they  ask  for  advances  of  money  before  the  sales  took 
place.     This  is  distinguishable  from  Fielding  v.  Kymer^ 
fi[>r  there  the  bills  accepted  by  anticipation  were  to  be 
paid  out  of  the  proceeds  of  the  goods.     If  CaumovU  had 
made  advances  he  would  have  had  a  lien  on  the  goods, 
why  then  should  not  the  defendants  have  the  same,  as 
they  advanced  the  money  ?    But,  secondly,  the  plaintiffi 
have  not  been  injured  by  the  advances  made  to  CaumonU 
All  the  cottons  sent  by  the  Aurora  were  sold  on  or 
before  the  4th  oi  December :  in  ten  days  from  that  time 
billsy  which  at  Livayool  are  current  as  cash,  were  to  be 
given;  had  Caumont  sold  the  goods  without  the  inter- 
vention of  the  defendants,  he  might,  at  the  expiration  of 
the  ten  days,  have  demanded  the  bills,  and  by  that  means 
have  obtained  the  whole  of  the  proceeds.    If  then,  but 
for  the  employment  of  the  defendants,  he  would  have 
been  in  a  situation  to  claim  the  whole  proceeds  before  he 
became  bankrupt,  the  defendants  cannot  have  injured 
the  plaintiffs  by  advancing  to  him  a  part.     The  con- 
signments by  the  Riga  packet  and  Isabel  stand  on  a  dif- 
ferent footings  for  it  does  not  appear  that  the  defendants 
ever  saw  the  bills  of  lading  of  those  goods ;  they  might 
therefore  suppose  them  to  be  Caumoni*s  property. 

Abbott  C.  J.  The  principle  of  law  on  which  this 
case  must  be  decided  is  not  of  modem  introduction,  but 
has  been  recognised  in  a  variety  of  modem  cases.  Some 
dQubts  having  been  lately  thrown  on  the  expediency  of 

that 
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b  Me  #f  llw  gMftUM  Mrf^iiMd^  wM^  tli«  11^^ 

ki  thit  eottiitty^  Attdl  ^MuldbeMCMIIdy  Mify  (!fl 
iMy  bi  blidwed  lo  use  9ueh  A*  tt{m>sflAM  #lMi  ritiii^ 
}n  tUi  pliiM))  tf  tfiat  taw  were  t0  ht  thMsHuO.  lii 
jA«  pN^M  «iM  it  mtfst  be  taken,  fhlit  the  defendMits 
Hkigilt  tHtft  IbMWb  tbfrt  all  tiie  ecfttbts  irere  c6n$igfted  to 
eaimm»  m  a  fiu!taf^,  they  might  hAve  aAed  to  see  Ae 
bHb  of  kdftigi  i3k6  ifteavis  df  klKywledge  were  thendbre 
%itMft  ttf^  t^kth^  mA  the  vokiitary  Uititines^  of  ofie 
pitfty  dbgllM;  Ml  to  be  altowed  to  prejudid^  «Mther*  It 
btti  bMi  lirgned,  tbat  if  the  atieai  had  be«ki  eAsctcld  by 
CamoM  iiMiediately  without  the  ifttertention  of  the 
delhAdmt^  he  worfd  have  r^eived  &e  whole  proceeds, 
«bd  then  ihe  ptakitifi  wottM  have  been  hi  as  had  a 
aitsatioti  ab  if  the  Ken  sow  dainied  by  the  diffteidants  is 
allowed.  Bat  I  think  it  very  mritkely  that  Caumnt 
MmM$  tthder  iach  eirettttstaifces,  hkve  i^eodved  tbe 
pto^ieAB.  Upon  the  facts  api^eariffg  in  this  case,  it  is 
«atMMeIy  probriMe  tiiat  he  #ouId  have  irtopped  payment 
ihS^iMfii^  bal:  for  the  advatices  iottSt  by  the  defend- 
'Mti  Whkfh  entitled  hhn  to  hold  up  his  bead  for  a  time. 
I«  fa  Much  h^lMr  for  all  parlies,  when  persons  are  insol- 
^Mfi  fiM  llNly  shobld  Stop  at  once  and  alh>w  diefr  pro- 
Ittrty  fo  be  ASrty  divided  amongst  their  creditors,  rather 
dteti  straggle  tm  a  fitde  longer  pethitps  to  relieve  some 
creditcfrs  by  drttWfti^g  in  a  new  set  of  sufferers.  The 
money  advanced  in  this  case  was  for  Caumonfs  use,  and 
fHk  fbr  the  plaintifis ;  the  defendants  then  have  received 
Ae  proceeds  of  the  goodsj  and  have  tiot  paid  theta 
^^rer  to  ^e  priftdpals.  CcmAiant  in  the  first  instance 
4iad  MMftt)%  16  pledge,  nor  did  he  dei'ive  luiy  from 

the 
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tia«d  to  li  T^irt  Ibr  tb^  ii«t  t^c^^ci^ii  oT  ^  gdddli, 
diddfittiii^  «tkch  elmfg^t  i»  Ctttmmt  Wis  liritM^  t6 
liiric^  Md  siltt^  tb'e  fttitn  ^bilBik  he  f (ttfiittoA  <Mi  tttedttht 
df  tb^te  gboAt;  fliilt  latvM  k  iMteldft  of  26111.  15^  M. 
fiiic  10  ttw  piBxntins* 

Bat1«et  j«  It  Db^  Dl^dh  fr€l^ti^ti^  credMea  n  ftVUr 
df  ftli'iSi^ii  tnSl'Cllai^f^i  nttil  si  ivctOft'  tetiltdt  |>lRli|[6  me 
^(Mcb  <5tMringfi€d  to  hiffi  for  ttu€m  I  d&imot  nttp  tnti&kM^ 
Abt  tliis  ttik  of  k#  btlft  dt>6m^  iniicb  lo  iiHsfeltee  Ote 
fiMlgii  tOttfM^ite  of  thU  kiilgdoM  b;^  hxMAj^  bdl  to  tM- 
lAgtlot%  tfetftt  if  the  fketor  gott  b6 jrMd  tti6  Mtthority  veM^ 
m  bim  it  shall  not  work  a  prejudice  to  his  pl^iteipiJi  I M- 
tirely  concur  in  saying,  that  in  my  judgment  this,  as  amea- 
stKtfe  Of |k>ltey, oiight  not iobe  altfenrtfd.  Thert^I^ls  ibtitided 
npota  tt  ^'ety  pmm  veft^on,  ^tt*,  tnat  be  tnio  givbs  we 
tiT«^  HiouM  be  trig9tat  in  iM:ertftikkif)^  ifrh^^i-  ttfe 
I^My  pledging  hks  ot  has  not  anlfitrtrity  so  to  deal  #ith 
ffae  gbbds.  That  knowledge  inay  a}#ays  be  obtldtied 
uXAh  the  UH  of  lading  and  letters  of  advid^  n€fr^  the 
^▼ances  were  mad^  by  the  defhidants,  #ho  cjther  had 
knotdcdge  ot  dire  means  of  obtaining  it  The  facts  6f 
&is  case,  therdbre,  go  beyond  what  ^as  ptoved  in  some 
of  didse  in  which  it  has  been  held,  &m  a  liictof  for  sale 
cannot  pledge.  The  letter  which  has  beeYi  I'elMl  on 
did  not  confer  any  special  authority  to  pledge,  but 
rtsehfy  a^k^d  ibf  advances  oat  ctf  Cctuntonf^  fMAs.  But 
even  admittmg  that  it  gave  antbority  to  pledge  ftAr  die 
pnipose  of  making  t'emittanci^,  the  defendants  should 
have  seen  to  the  appIicatrdVi  of  the  money  advanced. 
It  is  said  that  the  principals  have  not  been  damnified, 
&r  that  if  the  defendants   bad  not  made  advances^ 

CixumofU 
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1884.  Cauimmt  might  have  demanijed  the  bills:  but  had  thejr 
*— -  been  given  to  bim  it  would  ^ave  beoi  his  duty  to  keep 
jrjoMtf  them  for  his  principals,  and  we  ought  not  to  piesume 
that  he  would  have  acted  so  dishonestly  as  to  indorse 
them  away.  With  respect  to  those  goods  which  were 
to  be  paid  for  in  cash  on  the  16th  of  Jamiory^  Cauaumi 
had  before  then  become  bankrupt,  and  a  purchaser  acting 
bonfi  fide,  or  a  disinterested  agent  would  not  then  have 
paid  the  money  to  him,  knowing  him  to  be  a  &ctor»  but 
the  payments  by  anticipation  deprived  his  principals  of 
that  advantage.  Upon  the  whole  then,  I  think  that  the 
plaintifis  are  entitled  to  recover  the  net  proceeds  of  the 
goods,,  deducting  those  sums  only  which  Cammmi  wonU 
have  a  right  to  deduct, 

HoLROTo  J.  I  entirely  agree  with  what  has  been 
said  respecting  the  rule  of  law,  its  policy  and  application 
to  the  present  case.  The  goods  were  the  property  of 
the  plaintiffs,  and  must  be  taken  to  have  been  sold  for 
them,  but  the  money  has  not  been  paid  to  them ;  the 
defendants  therefore  having  received  it,  are  responsible. 
It  is  said,  that  the  letter  written  by  the  plaintifis  gave 
Caumont  power  to  pledge,  but  it  had  no  such  ^fect.  It 
would  merely  have  given  to  him  a  lien  for  his  advances, 
if  he  had  not  otherwise  been  entitled  to  it,  and  by  no 
means  takes  this  case  out  of  the  general  rule  of  law. 

LiTTLEDALE  J.  expressed  no  opinion,  having  been 
concerned  in  the  case  when  at  the  bar. 

Postea  to  the  pluntiffs,  verdict  to  be  entered 
for.2$ll/.  155*5^. 
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M.  Petrie  against  John  Bury  and  Another, 
Executors  of  James  Bury. 


(^OVENANT.     The  dedaration  stated,  that,  by  a^^J^;' 

certam  indenture,  purporting  to  be  made  between  ^  *'^°^. 

James  Bmry  of  the  first  part^  Patience  Petrie  of  the  tiffdedarad 

second  part,  and  the  plaintiff,  one  Beddome^  and  the  said  venuited  with 

hiin  aftd  two 
John  Bury^  of  the  third  part  (which  indenture,  sealed  otiMn,  that  hb 

with  the  seal  of  James  Bwy^  plaintifi^   brought  into ^Supl^ to 


court  and  averred,  that  Beddome^axid  John  Bury  did  not  n|^  ^rlSio 
at  any  time  seal  or  deliver  the  said  indenture)  reciting,  u*«  ^r  ^^i^ 


that  a  marriage  was  intaaded  to  be  solemnized  between  •▼•m^  thattbo 

^"  other  two  xMvar 

James  Buns  vbA  Patience  Petrie  i  inconsideraticmtherec^tMladthedeMli 

...  Held,ondo- 

James  Bury  covenanted  with  the  plaintifi^  BeddomCf  and  mumr,  that  all 


John  Bury^  that  in  case  the  marriage  took  effect  and  the  naatoM  who 
said  Patience  should  survive  him,  his  heirs,  executors,  ^udtiLt 
or  administrators  should  pay  to  them  the  said  plaintiff,  ^^^^Si|7|^ 
Beddome^  and  John  Bury^  an  annuity  of  200/.,  for  the  ^  "*  '^^ 
use  of  the  sud  Patience.    Averment  that  the  marriage  •nyofthaoofo. 

aantoai  had  not 

did  take  effect,  that  Patience  survived  her  husband,  and  aMeatad  to  tba 

lined  although 

was  thai  still  living,  and  that  250/.  of  the  annuity  was  they  did  not 
in  arrear.    Defendants  set  out  the  deed  on  oyer  and     qmno,  who. 
demurred.    Joinder  in  demurrer.  iJ^  ,,oaU[ 


if  it  had 

Wightman^  in  support  of  the  demurrer.   The  question  ^JJJ^J^^I^ 
vpoa  this  demurrer  is,  whether  an  action  can  be  main-  ^  ^  Joioo4« 

^  ^  hadrs^haedto 

tamed  by  one  of  three  joint  covenantees,  because  the  mmo^  to  tho 
other  two  did  not  execute  the  deed.    It  is  clear  that  the 
others  might  have  joined  in  the  action,  Clement  v.  Uen^ 
Vox.  III.  A  a  ley; 
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I*flt2^      £g; (a);  and  if  s(h  thejr  must  join.    This  is  like  die  < 

of  executors  who  must  join,  even  if  they  have  renouncsed 
before  the  ordmary.  (b)  In  this  case  there  is  no  aver- 
ment  of  dissent,  no  disclaimer  of  the  covenant;  for  any 
dung  that  BppescrSf  the  persons  not  joined  may  hensafter 
execute  the  deed ;  tertian  v;  Jejffhys.  {e)  In  that  case^ 
certainly,  there  does  not  iqppear  to  have  been  any  aver- 
ment that  the  fmrtte»  Ml  joined  did  not  execute  the 
deed  t  bttt  ki  other  respects  Ais  is  a  rnueh  stronger  case 
^  Ae  defendants^  far  here  there  are  no  mtrtual  cove- 
nanfli ;  the  covenant  is  all  on  one  aide^  to  pay  an  amratCy 
t»  ifaree  persons  for  the  use  of  a  feurdi. 

f.  PMftkt  eontrib.  Tl»  case  of  Olemenfr.  Heniof  b 
in  iiv^  of  Afe  inresent  pfaunliQ  for  if  it  was  Aen  neces- 
sary %&  \ui9t  a  decision,  that  parties  not  havii^  execnted 
aa^join^somg,  it  ctti  hardfy  be  supposed  tliat  Aq^ 
ai^glM  BOt  haiFe  absfaAoied  from  jokriitg  in  the  suit  The 
other  ease  of  rtftiiM  tm  Jitffifys  proveSi  mat  where  it  is 
diewn  by  avtirmenft  Aat  seme  of  the  eovenantees  have 
»ot  execiifted,  an  aedon  may  be  maintained  l^those  who 
have.  The  pUbttf  hairing  averred  that  tfie  persons  not 
joined  did  net  execute  this-  deed,  it  was  at  alt  events  in- 
etnnbent  en  the  defendant  lo  shew  their  assoit,  or  some 
<itfi«raol  of  theinr  to  make  Aem  pai^  to  the  covenant. 

Wightma$t^  in  reply.  If  the  aignment  on  the  odiei 
side  be  good  the  covenant  in  question  might  be  with 
one  person  now,  wiA  two  a  wedc  he»ee»  and  aAerwarda 
with  three;  and  sevend  actions  m^ht  be  maintained 
wr  Ae  same  bveash* 

(f )  S  Or.  n4«.     7  Mtod. 859.  S,C. 
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Abbott  C  J.  I  am  of  opinicm  that  this  action  is  ItM. 
not  maintainable.  It  is  founded  on  a  deed  made  m 
oontempktion  of  marriage,  whereby  Jama  Bury  cove- 
Banled  with  three  persons,  that,  ia  case  his  intended  wife 
should  survive  him,  his  heirs,  executors,  or  administrators 
should  pay  to  them  an  annuity  for  her  use.  The  action 
is  brought  by  one  of  those  covenantees  alon^  and  the 
declaration  aHegss  that  the  others  did  not  seel  the  deed. 
It  is  dear,  upon  decided  cases,  that  such  parties  may 
sae  together  with  those  who  have  sealed.  Th^  question 
]%  whether  if  they  may  they  mttt^  join  in  the  suit.  We 
are  not  called  upon  to  consider  the  e£feot  of  an  espresa 
disclaimer,  renundation,  <Hr  refusal  by  the  other  cove- 
nantees^  for  nothing  of  that  kind  is  alleged.  Trustees 
very  often  assent  to  a  trust  without  executing  the  deed 
which  creates  it,  and  thqr  may  assent  at  any  time»  and 
without  an  express  all^tion  of  dissent  that  will  not 
appear.  Assent  is  therefore  to  be  presumed,  and  em 
that  ground  my  judgment  is  founded.  The  case  is 
analogous  to  that  of  executors  who,  when  they  ma^, 
must  job  in  suing.  The  recital  in  the  SI  i7. 8.  ^.4. 
shews  that  an  epmion  then  prevailed,  that  where  one  of 
several  devisees  in  trust  to  seU  refuted  to  act,  no  s^e 
could  take  place.  It  does  not  speak  of  the  mere-absence 
of  assent,  but  of  An  actual  refiisaL  In  this  case»*  ther^ 
fore,  I  think  that  it  was  not  sufficient  to  say  that  the 
other  covenantees  did  not  seal;  they  might  sue  notwith- 
standing; and  as  they  might,  I  think  that  the  action 
caonot  be  maintained  without  them. 

A^  Batlbt  J.     By  the  deed  in  question^  Jamss  Any 

covenanted  that  his  heirs  or  executors  should  pay  the 

A  a  2  annuity 
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aaniiity  to  three  persons.  It  appears  on  the  fiice  of  the 
Pkimu  deed  to  have  been  his  intention  that  the  money  should 
jjfm.  00  ^^  ^^  hands  of  the  threei  and  that  there  should  be 
the  security  of  them  all  for  the  due  application  of  the 
money.  It  is  a  general  rule,  confirmed  by  the  late  case 
of  ScoU  y.  Goodmn  {41%  that  all  joint  ooYenantees  or 
*  obligees  must  sue.  In  this  case,  therefore,  the  plaintiff 
was  wrong  in  suing  alone,  without  shewing  some  special 
title  so  to  do.  The  defendants  have  a  right  to  say,  the 
contract  was  never  made  with  you  alone,  but  with  you 
together  with  two  others.  It  nmy  be  beneficial  to  the 
defendants  to  have  the  action  brought  by  the  three,  for 
they  may  possibly  have  a  defence  against  them  all,  which 
is  not  available  against  one  of  them.  Here  the  plaintift 
has  done  nothing  more  than  shew,  that  two  of  the  cove* 
nantees  did  hot  seal,  but  they  may  still  be  covenantees ; 
they  nmy  have  assented  to  the  deed,  and  unless  the  de- 
claration shews  that  they  have  no  right  to  be  considered 
covenantees  it  is  insufficient 

HoLROTD  J.  *  The  plaintiff  is  not  entided  to  sue 
alone  on  this  covenant;  it  was  made  with  three  person^ 
and  although  two  of  them  did  not  seal  the  deed,  yet  it 
is  not  in  law  converted  into  a  covenant  with  one.  No 
intention  that  it  should  be  so  is  shewn,  and  by  law  the 
covenant  does  not  import  that  Supposing  the  others 
had  executed,  the  present  plaintiff  would  not  by  himself 
be  entitled  to  receive  the  whole  or  any  part  of  the 
money;  and  there  is  notiiing  to  shew  an  intention  that 
he  should  have  any  such  rights  in  the  event  of  the  neg- 
lect of  the  others  to  execute  the  deed.    There  are  many 

(a)  1  Af  P.67. 
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which  shevr  that  all  joint  corenantees  may  siie^  al- 
Am^  th^  have  not  sealed,  and  if  so,  I  think  that*they      >-,^^ 
most  aiie^  and,  oonseqoendy,  this  plaintiff  cannot  recover       ypii^ 


done. 


LmnLBBAUB  J.  concurred* 


Judgment  for  the  deftndantSp^ 


Matvield  against  WAD8L£t» 

INDEBITATUS  assumpsit  for  crops  of  wheats  hay,  ^  biii«iiis 

and  com,  and  for  goods  barguoed  and  sold  to  the  htm,  miittid 

tiM  MM  OB  the 
fhftndnnt,  and  goods  sold  and  delivered.    Plea,  non*  ss^diuardk 

aanrnpsit.    At  the  trial  before  Hidlack  B.  at  the  last  l^iiS^ST 

Spring  assiffffF  for  the  county  of  Lincoln^  it  appearedi  ^jj''"y|j^ 

that  the  plaintiff  being  the  occupier  of  a  fiurm»  quitted  ^{^ 

theaameon  the  S5th  of  JMorci  1821,  and  was  succeeded  ^^'^•^y^to 


by  the  defendant's  son-in-law,  Geoirge  Majifiddm  *  The  >ht^«fc  •  j 
plaintiffhad  sown  forty  acres  with;  wheat  \  and  it  appear^  ial  ^.  Ib  i^^ 
ed  by  the  testimony  of  a  witness  who  valued  the  crop%  ^TSm^  b/it 
that  in  FAnuny  1821  a  verbal  agreement  was  made  ^ibrtyacMs 
between   the  plaintiff  and   the   defendant,   and   that  ^^^^^yL 

liiiiW  that ffBS 
U  not,  ha  ihould  ndt  baVe  die  fann.    B.  nid  that  ha  would  tftke  ft.    A  pMm  pnnlll 
than  vaload  tha  daad  rtock,  and  haviag  fo  dooa,  aiked  to  whom  be  waa  to  valno  ft;  i^ 
■id  that  It  waa  to  bo  valued  to  him,  and  then  promised  to'  pay  A.  for  tba  wfaaai  and  iStm 


MacfcoB«gitcndqr»aiidbe  did  paya  aom  of  mooMr  OD-aooount.    A 

lion  of  the  fium,  tba  growinff  wheat,  and  tha  dead  ptock :  Held,  thai^  la  indaMa^ 
fat  crapa  baifuaad  and  adU*  and  gooda  loldand  daUiwad»  tha'oontnqt  Itaf 


the  daad  etodc  was  distioct  from  any  contract  lor  tha  lala  of  tha  growing  whtoit,  and  ttM 
pGBiHMan  of  the  htm,  and  tbarafora  that  A,  waa  antitlad  lo  vacOvario  that  amoiknl :  llil^ 
obo,  by  Bi^U^  and  Hcibrojfd  Jt.,  LUUedaUJ.  diMantiante,  that  aa  3.  bad  had  tha  gh»wla# 
what.  aMd  hsd  taiade  a  part  paymant  on  aoeoont,  A,  waa  entitled  in  thia  adioQ  to  faaow 
tba  Tamnindcr  of  tlie  price  agreed  to  be  iiaid  for  it. 

Wbefe  A  plaintiff  hu  recovered  a  vtohlict  for  a  ram  of  money,-  compoied  bf  aavand  Hmim 
aoma  of  which  he  waa  not  in  strict  law  entitled  to  recover  under  tha  dacbufition  in  thai 
actioo,  biit  which  he  would  be  clearly  entitled  to  recover  by  dteUHttg  in  a  difibrant  foii% 
the  ooart  wfll  not  raduoe  the  damagea.  Fto  JUoU  C.  /• 


A  a  S  on 


Waomml 
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muU  tdK  the  fortj  acres  of  wheat  at  SCXM.,  tc^^ 
that  if  he  did  net  he  should  not  have  the  &na;  the  de- 
fendant then  said  that  he  would  have  the  wheat.  Tlie 
witness  then  proceeded  to  value  the  dead  stock*  and 
after  having  ascertained  its  value  Co  be  40L  te  6d^«9 
adtted  to  whom  it  was  to  be  valued,  the  defendant  said 
to  him.  There  was  a  machine  on  the  fium,  wiiich  was 
also  valued  at  U.  IDs.  Wladdey  afterwards  said  to  Min^ 
Jleld^  ^  Have  you  any  objection  to  give  me  possession  of 
the  fiurm ;"  and  ixpaa  Mm/JtMCs  asking  when  he  would 
puj  him,  Waddey  said,  that  if  he  would  meet  him  on 
the  %^43/iMmtck  he  wcnild  pay  him  the  money  fiv  &e 
wheat  and  the  dead  stock,  Mid  l2ie  madiine.  it  appeased 
fnrdier,  diat  about  a  fortnight  before  the  trial,  die  de> 
fendaat  admawledged  that  he  had  paid  751.  on  acoomC 
of  Ais  money,  but  said  diat  he  wouM  pay  bo  more. 
Upon  this  evidence  the  learned  Judge  told  die  jary  that 
the  phttiiliff  was  entitled  to  a  verdict  for  the  whole  sum 
sought  to  be  recovered,  if  tliey  were  of  opmion  that  the 
defendant  had  agreed  to  pay  for  the  wheal  to  be  taken 
bf  Qeerge  MoffJiM^  because  in  that  ease  there  was  a 
•part  performance  cf  the  contract,  GtorgsManfiM  havmg 
had  the  vriieat,  and  the  defendant  having  paid  lU.  on 
account  The  jury  found  a  verdict  for  the  plaintiff  ibr 
1091  18^.  ^^  the  balance  due  after  deducting  the  75/. 
A  rule  nisi  was  obtained  in  Easiter  term  last  for  entmng 
a  nonsuit,  on  the  ground  that  there  was  qo  evidence  to 
shew  that  iheie  had  been  any  part  performance  of  the 
contract  by  the  defendant,  because  it  did  not  appear  that 
die  possession  oi  George  Maufkld  was  the  possession  of 
the  defendant,  or  that  the  TBI.  had  been  paid  by  him  on 
account  of  die  wheat,  and,  secondly,  that  even  if  there 

was 
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was  a  past  perfoniuuioe^  sdH  this  afilioB  WW  i]0t  nida^       18Mb 
tainable  within  the  fbaith  section  of  AesCotsle  of  Avndsi 
the  bargain  for  the  dead  stock,  &c.  bang  subsidiary  to 
a  contract  ndaCing  to  the  sje  of  an  interest  in  land. 


C&  aad  PenmmgUm  now  shewed 
George  Maj^/Grfdf  having  had  possession  of  the 
andhis  possession  bong  that  of  the  defindant,  thekMer 
having  paid  752.  on  aeooont  of  the  wheat  and  dead  stocky 
onaot  now  rescind  die  contract  It  is  a  oootraot  eace* 
cntod  and  oamot  be  treated  as  a  nuQhy^  Cn}dgY.  Waip^ 
WQrth.{a)  In  Parker  v.  aia$iiamd{h)  it  was  held»  4hat 
iadebitatns  assumpsit  would  lie  tat  erops  ^  potatoes- 
baigaiBed  and  sold,  aMioo^  diey  were  in  the  ground 
atlbetimeof  the  contmot,  because  no4nterest  im  Ae 
hnd  passed,  but  a  mere  right  4o  go  upon  liie  land^ 
gHhar  the  potatoes.  So  in  Poaiier  ▼.  Kmh^beck{€)^\M 
wasbdd,  diatiadebitattts assampsii woiddfie for mcMtier 
oforops  of  wheat  sokl  by  the  plaintiff  to  ibe  difendan^ 
and  reaped  for  Us  vse.  Theie  the  plaintiff 'had  let  land 
to  the  defendant,  from  which  be  was  to  4«ke  ^o  sue* 
cessioe  Giops,  and  to  render  4he  plaintiff  a  moiety  of  tha 
crope^  in  ttoi  of  rent.  While  the  on^  of  Ae  aeeond 
year  were  on  the  groond  an  af^Nraisement  was  taken  1^ 
botb  parties,  and  die  value  ascertained,  and  k  was  bdd, 
dmt  the  spedal  agreement  was  executed  by  the  approiae- 
ment.  But  here,  at  all  events,  the  plaintiff  is  entitled  t<> 
neoover  Ae  value  of  the  dead  stock,  under  the  coaatlbr 
goods  sold  and  delif«ied.  It  was  a  separate  contnct^ 
andMagpfirfrf  accepted  the  goods,  and  acceptance  by  him 
is  an  acoq>iance  by  the  defendant,  and,  consequendy, 

Aa  4  as 
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1884.      as  to  the  daad  stocky  it  is  a  case  within  the  ezospdoD  of 
the  statute  d  fisauds. 


Clarke  wad  Beader^  contrL  Theiewas  noeridance 
to  shew  that  the  oontract  had  been  executed  by  the  de- 
fendaoty  or  that  he  contracted  on  his  own  account  It 
appeared,  that  G.MtyJidd  obtained  possessiim  of  the 
fiurm,  but  there  was  nothing  to  identify  him  with  the  de- 
fendant^ so  as  to  make  the  possession  of  the  one  the 
possession  of  the  other.  It  does  not  even  appear  that 
the  15U  was  paid  by  the  defendant  on  account  of  the 
wheat.  Then,  if.  there  was  no  part  execution  of  the 
contract,  the  pluntiff  clearly  could  not  maintain  an 
action  upon  it  But  even  admitting  a  part  execudoni 
the  case  is  not  alteredt  for  the  fourth  section  of  the  8t»-. 
tute  of  frauds  says,  that  no  action  shall  be  maintained 
upon  a  oontract  relating  to  the  sale  of  an  interest  in  or 
conceming  lands,  unless  it  be  in  writing.  This  was  a 
sale  of  growing. wheat,  and  of  the  interest  which  the 
plaintiff  then  had  in  the  farm :  the  contract  for  the  dead 
stock  was  merely  subsidiary  to  that  There  is  not  a 
syllable  in  the.  fourth  section  of  the  statute  of  frauds 
making  such  a  contract  binding  when  partly  performed. 
The  provision  to  that  effect  rekites  entirely  to  sales  of 
goods  and  chattels  which  would  otherwise  be  void  by  the 
operation  of  the  17th  section.  If  in  this  case  th^re  had 
been  a  mere  sale  of  goods  and  chattels,  part  performance 
might  .have  .taken  the  case  out  of  that  secticm :  but  being 
a  sale  of  an  interest  in  land,  it  would  be  directly  in 
oontrav^lion  of  the  fourth  section  to  allow  the  plaintiff 
to  maintain  this  acticm. 

ABBOtT  C*  J»    It  appears  to  me,  plainly,  frcMn  the 

evidence 
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evidence  in  this  case^that  the  defendant  bontracted  to       1824^ 
have  possession  of  the  &nn,.  and  to  pay  200/.  for  the 
forty,  acres  of  wheats  and  specific  sums  of  money  for  the 
dead  stock  and  for  the  machine.    The  bargain  was 
dearly  made  by  the  defendant,  and  apparently  for  him- 
sd£    He  desires  the  dead  stock  to  be  valued  to  him, 
and  he  says  to  Matfjidd^   ^^  Have  you  any  objection  to 
give  me  possession  of  the  fiirm  T*    It  is  said,  that  v^hat- 
ever  may  have  been  the  treaty  originally,  there  is  no 
evidence  to  shew  that  it  was  carried  into  execution  by 
Waddeys  and  if  there  were  no  other  evidence  in  the 
case  than  that  which.  I  have  stated,  I  am  not  prepared 
to  say  we  could  have  inferred  that  the  possession  of 
George  WajffiM  was  the  possession,  of  the  defimdant. 
But  it  appears  further,  that  the  defendant,  a  fortnight 
before  the  trial,  acknowledged  that  he  had  paid  752.  on 
aooooDt  of  the  money  due  for  the  wheat  and  the  dead 
stodk.     It  is  dear,  therefore,  that  he  either  took  posses* 
skm  himsdf  and  gave  possession  to  Mayjkld^  or  that 
ltajiifiMim&  originally  put  in  by  him;  and,  therefore, 
that  the  possession  of  the  one  was  the  possession  of  the 
other* .  But  it  is  contended,  that  as  this  was  a  verbal 
contnict,  partly  for  the  sale  of  an  interest  in  land,  and 
pardy  for  goods,  being  void  in  part,  it  must  be  void  in 
Urto. .   Perhaps,  that  might  be  so,  if  it  had  been  one  en- 
tire contract  mad£  at  one  time  and  for  one  price,  but  here, 
there  were  distinct  contracts,  and  separate  prices  were 
fixed*  .  In  the  first  instance  a  bai^n  was  made  for  the 
wheat  at  800/.    It  may  be  inferred  from  the  conversation, 
that  some  previous  agreement  had  been  made  with  respect 
to  the  f^ving  up  of  the  form,  bnt  it  does  not  appear  what 
that  contract  was,  or  whether  it  induded  any  stipulation 
about  the  wheat  or  dead  stock ;  the  only  thing  proved 
was,  that&contract  having  first  been  made  for  the  wheat 

at 
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1AS4,       atSetf.»thewitiiMgpioo>edrf  to  Baltic  Ae  dead  kock^#nd 

after  an  interval  of  tim^  daring  whicii  ha  had  aaoertained 

iberslue,  heasked  to 'Whom  it  was  to  be  Talned^  and  die 

defendantaaid  ^  to  hini."    That  b  die  4«d7  emdmo^ 

of  any  contiaot  for  Am  dead  atock.    I  iiave  no  dovbl^ 

tberefove,  that  tibe  plaiotiff  is,  4it  all  events  eatided  (» 

recover  for  the  price  of  the  dead  stock  whidi  Magi/Ui 

afterwards  had.    The  defendant  having  paid  752.  on  ao- 

connt  geneially,  and  not  having  made  any  specific  ap- 

prapriaitian  of  that  sum  at  die  time  of  payment,  die 

party  reoeiviag  it  vptas  endtled  to  apjdy  it  to  any  jnst 

demand  that  he  had  upon  him.    He  might,  dicsefoBe^ 

apply  it  to  die  demand  which  he  had  in  vespeot  of  the 

crops,  and  masy  fitirly  insist  dial  die  debt  for  <&e  dead 

stock  and  die  niaohine  still  remains ;  and  that  being  ao^ 

the  defendant  can  at  most  be  entided  jooIj  to  heve  die 

damages  rednced.    But  if  the  Omrt  cannot  order  a: 

nonsuit,  dien  it  beocmies  a  question,  whedier  we  oi^fat 

ill  this  case  to  make  a  rule  for  reducing  the  damages*- 

Supposing  that  the  plaintiff  cannot  reoofer  the  leudue 

on  a  dedasadon  for  crops  baigained  and  sold,  foonded 

on  die  original4xmtnict,  on  die  ground  diat  it  is  vdd  fay* 

the  statute  of  frauds,  yet  I  think  he  may  recover  on  a 

dedsiradon,  stating  diat  the  defendant  was  indebted  for 

die  vidne  of  crops  sown  by  the  pkintiff  on  land  in.iiis 

poBsessioo,  and  iriuch  the  defendant  was  allowed  to  tak^ 

and  for  which  he  piomised  .to  pay.    If  the  plainlilf  is  in 

strict  law  endded  to  recover  part  of  his  demand  in  tins 

action,  and  in  another  form  of  action  would  be  ratided 

to  recover  the  residue,  we  oug^t  not  to  reduce  dw  da^ 

mages  in  this  esse,  for  this  would  only  iiave  the  eieot 

<^  puttingv  both  parties  to  further  eispence,  wlien  die 

foial  r^ultnmst  be  the  same. 

Batuet 
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B^TU^  J.    The  defmdant,  m  1U0  case,  baigniiMl  ~     18S4. 
fiir  tlie  po3iwff0bn  of  the  fiunn  for  6001^^  Mayidii       ~''~ 
be  was  idenlifled  with  the  defendant,  and   then  Us 
pqaaessioii  wat  the  possessba  of  the  defondant,  and 
the  perfiwmanee  of  the  oontraet  hy  him  woqU  be  pei> 
fiarmaDoe  by  the  defendant.    The  jury  haye  found,  that 
the  defondant  did  agcee  to  pay  for  the  wheat  to  be 
taken  by  George  Mm/i/kkL    It  is  said  that  theiB  was  no 
emlenoe  to  justify  the  learned  Judge  in  leaving  thatqoes* 
tion  to  the  jury,  but  I  think  there  was  very  atcoog  eiidenee 
of  such  an  i^jreement  by  the  defendant.    The  plaintiff 
ariced  the  defaidant  if  he  would  have  the  wheat  at  200^ 
or  no^  and  told  him  if  he  would  not  have  it  at  that 
priec^  he  should  not  have  die  £mm ;  and  then,  when  die 
witness  asked  tQ  wfaoni  he  was  to  value  the  dead  stodc, 
the  defendant  said   ^*to  me;''  and  afterwaids,  Waddey 
says  to  Mamfiddj  <<  Have  you  any  objection  to  fj^e  me 
posseasioo  of  the  fem,''  and  then  he  pramiaesdiathe  will 
pay  for  the  wheat  and  the  dead  stock  on  the  7th  of 
Mardu    He  .afterwords  does  pay  751^,  en  jscoount  of 
Ae  wheat  and  'the  dead  stock,  and  within  a  fortnight 
befine  the  trial  he  aeknowledges  that  he  had^o  paid  it* 
Thaf  drcumstanoe  shews  that  he  contracted  for  the  be^* 
oefit  of  G&JTge  MofffiMi  for  unless  possession  cf  the 
feim  and  goods  had  been  delivcved  aocosding  to  the 
f*^*"^j  the  defendant  would  no  doubt  have  denanded  to 
have^the  mon^  back,    if  there  was  a  delivery  according 
to  the  contract  there  ou^tnot  to  beanonsint;  for  then, 
as  to  the  44L,  die  price  of  the  dead  stock,  the  statute  of 
fieauds  is  out  of  the  quesdon.    The  *\iL  paid  on  account 
csnhot  now  be  appropriated  to  that  .demand,. inasmuok 
as  the  defendant  did  not  eo  appropriate  it  at  the  dme  of 

payment.  As  to  the  residue  of  xdie  demand  for  the  crops, 

the 
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the  defendant  contracted  for  them  as  cropsf  and  he,  or 
Mayjldd  by  his  authority,  received  them  as  crops^ 
Under  these  circumstances,  I  am  inclined  to  think  that 
the  statute  of  frauds  does  not  apply,  and  that  the  plaintiff 
may  recover  in  this  action. 

HoLROTD  J.  I  incline  to  think  that  the  plamtiff  is 
,  entitled  to  retain  his  verdict  for  the  whole  amount. 
There  is  abundant  evidence  to  shew  that  the  ocmtract 
has  been  executed,  and  that  possession  of  the  iiurm  has 
been  delivered  to  tjie  defendant,  or  to  Qeorge  MajffieUL^ 
by  his  authority.  The  defendant,  a  fortnight  before 
the  trial,  acknowledged  that  he  had  paid  75&  and  no 
more.  Now  if  he  had  not  had  possession  he  would  have 
said  that  he  was  entitled  to  have  that  money  back  again* 
and  if  he  had  possession  of  the  wheat,  then,  unless  the 
case  be  within  the  statute  of  frauds,  the  plaintiff  is 
entitled  to  recover  his  whole  demand.  In  1  Ld. 
Bjojfmxmd^  182,  Tr^  C.  J.  said,  that  a  sale  of  timber 
growing  upon  the  land  need  not  be  in  wriUng,  be- 
cause it  was  but  a  bare  chattel,  and  to  that  opinion 
PoTDf/  J.  agreed.  In  some  cases,  therefore^  crops 
growing  upon  the  land  may  be  ccmsidered  as  goods 
and  chattels,  and  crops  agreed  to  be  taken  by  an 
incoming  of  an  outgoing  tenant  miay  be  recovered  under 
a  count  for  goods  bargained  and  sold.  But  it  is  said, 
that  from  what  passed  at  the  time  of  the  appraisement, 
it  appears  that  the  parties  bargained  for  an  interest 
in  the  land.  It  seems  to  me  that  there  was  nothing 
more  than  a  conditional  agreement  for  the  crops'  in  the 
event  of  the  defendant  having  the  land.  The  taking 
of  the  land  might  have  been  by  an  agreement  with  the 

lessor^ 
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lesaoTy  mid  if  in  that  case  a  separate  action  had  been  18S4. 
brought  against  the  defendant  for  not  taking  the  farni» 
the  conditional  agreement  for  the  goods  would  not  have 
been  avoided  by  the  statute  of  frauds.^  But  there  was 
no  evidence  of  any  engagement  that  the  o£^ing  tenant 
should  assign  his  interest  in  the  land  to  the  defendant, 
and  that  might  cease  at  Jjady^day  when  the  pos- 
session was  to  be  given  up.  He,  therefore,  had  no 
interest  in  the  land  to  part  with ;  and  that  being  so,  the 
contract  was  not  for  the  sale  of  any  interest  in  the  land, 
and  the  rule  for  a  nonisuit  must  be  discharged.  I  think 
also^  that  under  the  circumstances  of  this  case,  the  de- 
fendant is  not  entitled  to  have  the  damages  reduced. 

LiTTLEOALE  J.  I  tliiuk  that  George  Mmifield  and 
defendant  are  sufficiently  identified,  and  that  the  case  is 
to  be  conindered  as  if  the  defendant  had  had  the  same 
benefit  firom  the  contract  as  George  Mayifield ;  the  ver- 
dict is  therefore  right  for  the  price  of  the  dead  stock 
and  for  the  machine,  because  even  if  there  were  a  con- 
tract for  the  sale  of  an  interest  in  land  upon  which  no 
action  would,  lie^  still  as  a  distinct  price  was  to  be  paid 
for  the  value  of  the  dead  stock,  the  action  would  lie  for 
the  value  of  that,  there  being  nothing  to  a&ct  that 
part  of  the  agreement.  In  equi^  and  conscience  it  is 
dear  that  the  defendant  is  liaUe  to  pay  the  full  amount, 
but  I  have  considerable  doubt  whether  this  or  any  other 
action  can  be  maintained  for  the  value  of  the  growing 
crops.  I  think  that  in  effect  this  was  a  contract  relating  to 
the  sale  of  an  interest  in  land.  If  the  giving  up  of  the  land 
was  any  part  of  the  consideration  for  the  defendant's 
agreeing  to  take  the  wheat  which  was  then  sown  in  the 
land,  the  wheat  must  be  considered  as  part  of  the  land 

itoelf. 
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ISM.  kidC  U  i»  tnie^  that  in  gone  eum  there  my  he  a 
T~^  oontraok  for  the  growing  crops^  indef»cindently  of  liie 
kmd  Iteelf;  but  wboce  the  land  is  agreed  to  be  soid^  and 
the  vendee  fakes  fiom  the  vendor  the  gmwing  cnipi^ 
the  latter  are  oonsldefed  part  of  the  land.  It  hy «» 
means  fcOowa,  therefore)  that  beoaoie  At  ctofpt  fimned 
the  subject  of  a  distinct  valiiadoB^  diey  were  the  aAn- 
ject  of  a  distuEict  contract  of  sde  Most  of  the  easea 
where  tUs  questbn  has  arisen,  were  opoi»  eontracta  Sat 
growing  wheats  potatoesi  and  things  of  that  natnes^ 
distinct  from  any  assignment  or  letting  of  tbe  Isad,  ssvd 
they  have  been Ibeld  not  to  bewitfain  the  statute.  Here 
the  agveeasen  t  did  not  reUte  to  the  mca^e  sale  of  tlie  pro- 
duce of  the  land.  It  does  not  distinctly  i^>ear  what 
interest  the  plaintiff  had,  v4iether  he  was  oemer  or 
tenant  of  dM  Iand»  bat  I  edhet  tfcat  be  had  some 
interest  in  him  wUch  wodd  oontioHe  after  Laijf-dmf. 
The  eapressions  used  shew  that  die  pbmrtiff  had  a  power 
to  let  the  defendant  have  die  land  or  not;  dien  aa 
the  land  was  to  be  §^en  iqp,  I  ouinot  he^  thinking  dmt 
the  crops  were  pact  of  the  land.  Crops  of  com  nu^ 
be  scid  nnder  afi.  &,  bat  although  erc^  are  separately 
valued,  yet^  if  tbey  are  transferrsd  with  die  land,  the 
party  takes  than  as  part  of  the  land.  In  diis  case  diey 
were  not  made  the  sntgect  of  a  distinot  sale,  but  only  of 
A  distinct  valuation.  The  consideration  for  paying  the 
WtiL  was  not  merely  for  die  benefit  of  the  crops,  but 
the  possession^of  the  land  for  wUdi  the  defendant  had 
contracted :  if  the  phdntiff  had  been  the  owner  of  dm 
land,  and  this  had  been  a  parol  letttog,  then,  perhaps, 
he  might  have  maintained  this  action.  The  contract 
for  crops  in  that  case  would  have  been  subsidiary 
to  anodier  parol   contract,  Isgal  and  binding,   and 

not 
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nol  within  the  statute.    So^  if  there  had  been  an  under^       t8f4. 

lease;  bat  if  there  u  an  assignment  it  is  otherwise;  fhen     n^^H^ 

the  statute  requires  it  to  be  in  writings  and  the  contract 

for  crops  growing  on  the  land  would  be  subsidiary  to 

the  eoBtraet  ibr  the  hnd^  and  I  rather  oolleet  tbatin 

this  case  it  was  an  iMsigmneat>    A  parol  agreement  tot 

the  sale  of  crops  may  be  good  also  between  the  ouU 

,gpiBg  and  the  inoomo^  tsnant;  bat  Aen  lihere  would 

be  no  sale  of  any  interest  is' the  kndf  ftar  diat  would  come 

from  the  landlord*    Since  then  it  aeesos  that  the  pbhi- 

liff  had  some  interest  in  the  kndy  it  appears  to  me^ 

that  die  crops  were  part  of  the  land;  but  I  erpreis 

l3m  opinion  with  diffidence  after  the  opinion  ddivered 

by  my  lord  and  my  brothers.    I  anif  however^  satisned 

dttt  the  widictwas  f%ht  far  the  HI.  8s.  6d  for  the 

dead  slock  and  machiDe^  and  that  the  defakAmt  onjgfat 

in  justice  to  pay  the  jesidne» 

Bule  discharged* 


M8  CASES  i»  TRINITY  TERM 


1894. 


Stober  and  Others,  Assignees  of  Fletcheb;  a 
Bankrapt,  i^om^f  Hunter. 

Byij^JJj*^    nPROVER  for  aigines,  cylinders,  pumps,  whimsi^ 
,  to  the  ictMe  •  gins,  rail  roads,  and  other  implements  belonging  to 

coUienfr  and  all 

thcengiMi,  two  oollieries.  Plea,  not  guilty.  At  the  trial  before 
^cr'imS*.*"  HuOock  B.,  at  the  Spring  asdzes  for  Derfy^  18£4^ 
uTthto^f^  the  following  ficts  were  proved.    The  plaintifi  were 

lying  on  or  , 

about  the  ooUicrf,  or  uied  or  employed  therewith,  and  mentioned  in  a  certain  invenfoiy 
and  Taluation  then  made,  habendum  for  twenty-one  yean,  at  a  oartain  rent  tbenin 
mentioned.  The  lease  contained  a  proviso  for  rfr^entry^in  case  the  rent  should  be  ia 
arrear  for  the  ipace  of  thirty  days ;  and  also  a  proriso,  that  on  the  ezpiralioo,  or  other 
sooner  determination  of  tlie  demise,  the  lessee  should  leave  and  yield  up  to  the  lessor 
all  engines,  machines,  effects,  and  things  belonghig  to  and  need  in  the  said  eollifl0, 
and  that  an  inventory  and  valuation  should,  three  months  previous  thereto,  be  inada 
and  taken  bv  two  indi&rent  penons,  to  be  appointed  l>y  the  parties  respectively,  or  by  an 
umpire,  and  such  inventory  should  be  compared  with  the  then  present  inventoiy  and  imlu- 
ation,  and  that  d^  dilftrnoe  in  the  value  of  the  engines,  &c.  should  be  paid  by  tfao 
landlord  or  tenant  to  the  other,  according  as  it  was  greater  or  less  than  the  Tsloa 
at  the  time  of  the  letdng.  The  tenant  entered  and  occupied  the  colliery,  machinery, 
&c.,  and  iUling  in  the  payment  of  the  rent,  the  lease  became  forfeited,  and  the  landlord 
recovered  a  ju^ment  in  ejectment  in  Tnidty  term  1818,  but  did  not  execute  his  writ  of 
possession  until  the  9th  of  iVbtvmfor  1819.    On  the  following  day  the  tenant  < 


an  act  of  bankruptcy.  Hie  lease  having  become  forfeited  by  the  act  of  the  tanant,  no 
inventory  or  valuation  of  the  machines,  and  other  eflfects  and  things  belonging  to  tlio 
oollieries,  was  made  three  months  before  the  determination  of  the  demise :  H^  however, 
as  the  tenant  by  his  own  act  had  determined  the  lease,  and  bad  thereby  rendered  it  im- 
practicable for  the  landlord  to  have  a  valuation  made  three  moikths  before  the  deter- 
mination of  the  demise,  that  the  latter  was  entitied,  without  any  such  valuation  having  been 
made,  to  resume  the  possession  of  the  fixtures,  machinery,  and  other  effects  used  in  tho 
oolliery  upon  the  determination  of  the  demise  by  such  forfeiture ;  and  that  he  was  entitled 
to  resume  such  possession  even  of  new  machinery  erected  by  the  tenant  during  the  term. 

Held,  secondly,  that  the  tenant  never  had,  under  this  demise,  the  possession,  order,  or 
disposition  of  the  fixtures  or  moveable  articles  within  the  meaning  of  the  21  Jac  1.  e*  19., 
but  a  mere  qualified  right  to  use  theijl  during  the  term ;  and  if  they^had  been  in  hia 
possession,  &c.  within  the  meaning  of  the  statute,  that  would  have  ceased  when  tha  land- 
lord resumed  possession  on  the  9th  of  No^enAer. 

During  the  intermediate  time  between  the  recovefy  of  the  judgment  in  3>tnaCy  tenn 
1618,  and  the  execution  of  the  writ  of  hab.  fac.  poss.  on  the  9di  NwenJber  1819»  tha 
bankrupt  continued  to  work  the  colliery,  and  to  have  the  use  of  the  machinery  and  imple- 
ments :  Held,  that  during  this  period  the  bankrupt  had  not  the  order  or  disposition  of  tha 
machinery  and  hnplementa  withm  the  meaning  of  the  statute  of  /omet . 

awgnces 
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assignees  under  a  commission  of  bankrupt  which  issued  ]824l^. 
against  Fletcher  on  the  16th  of  November  1819,  upon  an  ^^" 
act  of  bankniptcy  committed  on  the  10th  of  November,  agam$t 
The  bankrupt  held  two  collieries  as  tenant  to  the 
defendant  under  a  lease,  whereby  defendant  demised  the 
said  collieries  to  the  bankrupt ;  and  also  all  the  en^es, 
gins,  machinery,  rail  roads,  and  other  implements, 
e^cts,  and  things,  then  being  in  and  upon  or  about 
the  said  collieries  or  coal  works,  or  used  or  employed 
therewith ;  and  also  all  the  boats  and  waggons  used-  for 
the  purpose  of  the  said  collieries,  and  other  effects  inci- 
dent or  belonging  thereto^  and  particularly  mentioned 
and  described  in  an  inventory  and  valuation  ^thereof 
taken  by  Mr.  J.  Woodhoiisey  in  or  about  the  month  of 
January  1810,  with  the  usual  powers  to  work  and  carry 
on  the  collieries  from  the  1st  January  1810,  for  twenty- 
one  years,  at  the  rent  of  10/.  for  every  100/.,  for  which 
coals,  slack,  and  cokes  should  be  sold  from  the  said 
collieries  during  the  said  term,  and  so  in  proportion, 
&c.  to  be  paid  quarterly.  Then  followed  a  covenant  by 
FUtcher  for  payment  of  rent,  and  a  proviso  for  re-entry 
in  cose  the  rent  sliould  during  the  said  •  term  be  in 
arrear  and  unpaid  by  the  space  of  thirty  days  after  the 
same  should  respectively  become  due.  And  it  was 
provided  that,  on  the  expiration  or  other  sooner  determine' 
ation  of  the  demise,  the  said  James  Fletcher  should  and 
would  leave  and  yield  up  unto  the  said  W.  H.  Hunter^ 
his  heirs,  &c.  all  and  singular  the  engines,  gins,  ma-  ^ 
chines,  rail  roads,  machinery,  effects,  and  things  be- 
longing to  and  used  in  the  said  collieries  or  coal 
works;  and  that  an  inventory  and  valuation  should, 
three  months  previous  thereto,  be  made  and  taken  by 
two  indifferent  persons  to  be  for  that  purpose  appointed 
Vol.  III.  B  b  by 


r^^l"  ineimsfpntafiy^  ,or  by  im  ui»pMre  to  fee  afippiq^  hy  tifee 
Mffiit  tliro  r^^rees,  la  €a$§  tbisy  ^hoald  (}i£^  fibp^t  f^e  ga«i$; 
aipd  ^(^  jf^pDtpry  and  y$4ui|^pfi  e^oul^  ^^f  joej^pon  ]fe 
wmw^  l^ih  the  Uiea  ^gx^m  iBvep  Jpiy  ^  yfl)m$Jipn ; 
ai»4  m  gfise  t)i^  ^piQupt  $)}ecec^.$|i9i4d  fyfi  f/t^oeij^ 
^mm^t  pf  d^e  then  pre^t  v^i|afton,  iiKl«ct  b?d  l^^qi 
fPfld^  wd  ftigftedby  tbesaid  J-  Foffdhofise^  0ie  difl^ijenqe 
^ouljd  be  p^  by  th^  §aid  iT.  Ff^cier  mP?  M^e  §ai4 
^.  i7«  Hmter-i  bi/s  b^irs,  &&  on  d(&ma|^;  but  \si  q^ 
tb^  ^momt  fotf  tb^  mv^ntory  And  val4ft$ion  |o  hp  fa)^w 
AS  nforf^fdd  jon  tbp  ^piraiipn  gr  other  soppi^  d^^fsnnifi- 
gtioa  of  die  d^lnlfie,  sbQuId  exceed  d^  ^Pmv^  pf  fb^ 
then  pnBsent  ipyentoiy  qr  v^dwUiQii,  tbw  ^.  H.  Hmt^j 
bis  betr9»  9^  should  pay  u^to  /.  JPletch^^  bis  e^ ^putxir^ 
A;c.  the  differwoe  in  vahie  tbe|r»9f»  widw  thrgci  i^q^tbs 
firppn  the  tuqe  pf  sueh  valuatipp  b(^  m^d^*  Tbp  wm- 
tQiy  mmUmed  in  this  h^asp  was  produQ^  jn  nvid^p^ 
and  it  appeared  to  poutaip  a  valuatioa  of  fdl  the  199^- 
diio^,  fixtur^Sy  aod  mpveabla  artiole^  li^ed  w  ^e 
ooUiery.  By  vivtpe  oS  dupi  demi^p  fjefdker  tpo|c  |)c#- 
aesaion  of  the  polU^rie^  mffn^  ^c^  fu)d  ppnt|^u^  jn 
ppsMiiisioii  wtp  tbfi  9th  of  ^00011^  ISIO^  wbm  ^^Ji^fi^ 
vas  put  iuto  p9»9^ssiop  i|pd^  a  writ  pf  bab*  ftc.  ppi^. 
4aaued  gn  a  J94gm«Dt  obtaippd  ^y  hix|i  vn  Trm^i/  V?if^ 
ISI89  in  an  ^qn  pf  fSJectQienl^  9qinmenq94  for,^  (qjw 
^(Dre  by  qpn-pajment  pf  rent  WhUg;  tb^  bu^mv^ 
waa  ia  pp^^t^pn,  he  fiq^^djpd  cpu^er^Ie  ^i^^la  qa 
thepiaphinQiy  u§^  in  wprjdng  (be  cpUie^es;  befiwt  up 
a  new  epgiua  at  an  azpense  of  s^aoq/.,  an4  a(^  )^ 
judgment  in  the  eject^lent  waa  pbtaine^  he  p|i^  in  ft  ^i^^^r 
boiler  which  op$t  60/.  It  appear^  by  tbe  c^videno^.pf 
larJiQiy  wittu^m^  ik^t  h  b^^  i^t»Rfifs  tb^  irm^^^ 

and 
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ai^d  implements  used  in  working  collieries  were  bought       I99f*  * 
by  th^  tenant,  and  then  it  was  usual  for  him  to  take  - 

them  away  at  the  determination  of  the  term,  and  that  in      ^/P^ 
others  the  landlord  demised  the  machinery,  &c.  toge- 
ther with  the  colliery,  and  took  them  back  with  the 
colliery  when  the  tenancy  expired.     Upon  this  evi- 
jdeiioe  it  was  contended  by  the  counsel  for  the  plain- 
tifiy  that  they  were  entided  to  recover  the  value  gf  aU 
the  machinery  and   implements^    fixtures  as  well  as 
moveables,  on  the  ground  that  they  were  in  the  pos- 
session of  the  bankrupt  as  apparent  owner,  during  the 
vbole  of  his  tenancy,  or  if  not,  still  that  the  landlord  bad 
suS&red  the  bankrupt  to  continue  the  apparent  owner 
of  the  whole  property,  from  the  time  when  the  judg- 
ment in  fjjectment  was  obtained.     Secondly,  that  at  all 
events  they  were  entitled  to  recover  the  value  of  the 
moveables'    On  the  part  of  the  defendant  it  was  con- 
tendec^  that  the  property  in  all  the  machineiy  and 
implements,  moveables  as  well  as  fixtures,  vested  in 
the  landlord  as  soon  as  the  lease  became  determined 
by  the  forfeiture.    The  learned  judge  left  it  to  the 
jury  to  find  upon  the  evidence  whether  the  bapknipt's 
possession  constituted  a  ref)ut6d  ownership  in  him  at 
the  time  of  the  act  of  bankruptcyi  and  if  they  were  of 
that  opinion,  then  he  directed  them  to  find  for  the 
plaifttiff^  for  the  value  of  the  moveables^  but  he  reserved 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  or  a  nonsuit  in  case  this  court  should  be  of  opinion 
that  the  whole  property  in  the  fixtures  and  moveables 
vested  in  the  landlord  when  the  lease  became  forfeited ; 
and  be  fiirther  reserved  liberty  to  the  plaintiS  to  move 
to  increase  the  damage  if  they  thought  fit.    The  jury 
fi^and  a  verdict  for  the  plaintiffi  for  the  value  of  the 
moTcable  articles  on  the  coUieries,  at  the  tigie  when  the 
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1824.        act  of  bankruptcy  was  committed.     A  rule  nisi   for 
entering  a  verdict  for  the  defendant  or  a  nonsuit  having 
agairut       been  obtained  in  last  Easter  term. 

Denmatif  Header,  and  N.  R>  Clarke,  shewed  cause. 
The  fixtures,  machinery,  and  other  implements  belonging 
to  and  used  in  this  colliery,  were  at  the  time  of  the  act  of 
bankruptcy  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner  within  the 
meaning  of  the  2 1  Jac.  1 .  c.  1 9.  During  the  continuance  of 
the  term  the  bankrupt  had  not  merely  the  use  of  the  ma- 
chinery and  implements,  but  he  had  the  power  of  changing, 
removing,  or  adding  to  them,  and  he  actually  erected  a  new 
engine  at  a  great  expence.  His  possession,  therefore,  dif- 
fered materially  from  that  of  the  occupier  of  a  ready  fur- 
nished house.  The  defendant  put  an  end  to  the  tenancy, 
and  treated  the  bankrupt  as  a  trespasser  by  bringing  an 
ejectment  for  a  forfeiture  in  Hilary  term  1818,  and  ob- 
tained a  judgment  against  him  in  Trinity  term  1818.  At 
that  time,  therefore,  he  might  have  obtained  possession  of 
the  collieries  and  the  fixtures,  and  have  notified  to  the 
world  that  the  fixtures  and  other  things  were  his  and 
not  his  tenant's.  But  he  allowed  the  bankrupt  to  con- 
tinue in  possession  of  the  machinery,  and  to  appear  to 
the  world  as  the  owner  till  the  9  th  of  November  1819. 
During  the  whole  of  that  period  the  property  was  in  the 
possession,  order,  and  disposition  of  the  bankrupt,  with 
the  permission  of  the  true  owner.  Horn  v.  Baker  {a) 
was  a  much  stronger  case  than-  the  present ;  there  the 
.  bankrupt  had  the  vats  demised  to  him,  with  a  power  of 
purchasing ;  here  the  bankrupt  not  only  had  tlie  use  of 
the  things  demised,  but  he  had  the  power  of  changing 

(a)  9EaU,n5. 
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them.  It  is  one  of  the  very. cases  contemplated  by  the  .  1824. 
statute;  and  if  he  was  once  the  reputed  owner,  then 
according  to  Ldngard  v.  Messiter  (a)  he  continued  the  agmna 
reputed  owner  until  it  was  notified  to  the  world  that  the 
ownership  had  ceased.  Here  the  defendant  did  nothing 
to  inform  the  world  that  the  bankrupt  had  ceased  to  be 
the  reputed  owner.  But,  secondly,  the  bankrupt  was  not 
only  the  reputed  owner,  but  he  was  the  actual  owner  of  a 
considerable  part  of  this  property ;  for  he  had  erected  a 
new  engine  at  a  considerable  expense,  and  there  was  no 
evidence  to  shew  that  that  was  substituted  for  any  other 
which  had  been  on  the  premises  at  the  commencement  of 
the  term.  The  plaintiffs,  therefore,  are  at  all  events  en- 
tided  to  recover  for  the  value  of  that  engine.  [Bayley  J. 
Did  not  the  property  in  all  the  fixtures  and  move* 
ables  on  the  colliery  vest  in  the  landlord  upon  the  de* 
termination  of  the  lease  ?]  That  would  have  been  the 
case  if  the  lease  had  expired  by  effluxion  of  time,  and 
an  inventory  and  valuation  had  been  made  three  months 
before  the  expiration  of  the  term.  But  the  terms  of  the 
proviso  are,  that  the  tenant  should,  on  the  determin- 
ation of  the  demise,  deliver  up  the  machinery  and  other 
things  upon  the  premises,  and  that  an  inventory  and. 
valuation  should  be  made  three  months  previously 
thereto,  and  that  the  difference  between  that  valuation 
and  the  one  made  at  the  commencement  of  the  lease 
should  be  paid  by  the  landlord  to  the  tenant,  or  vice 
versa  according  to  circumstances.  No  such  valuation 
having  been  made,  the  tenant  was  not,  at  the  expir-* 
ation  of  the  term,  bound  to  deliver  up  the  things  to 
the  landlord;  they,  therefore  continued   the  property 

(a)  \B.^C.30S, 

Bb  S  of 


SW  CA8SS  w  TRINrpY  TERM 

lStt»  of  the  tenftnt  The  terms  of  the  lease  are  n6t  suffi- 
—"^  clent  to  shew  that  the  things  became  absolotely  the 
amaimti  property  of  the  landlord  in  the  event  of  the  lea^e 
having  been  determined  by  forfeiture,  they  were  onfy  to 
become  so  hi  the  event  of  its  determinhig  by  eflfcrxion 
of  time,  and  in  case  a  valnotion  were  made  three  months 
before  the  term  expired.  That  event  has  not  hap- 
pened, and,  therefore,  the  property  did  not  vest  m 
the  landlord  when  the  lease  became  forfeited. 

Abbott  C.  J.  I  am  of  opinion  that  At  rule  ibr  a 
nonsoit  ought  to  be  made  absolute.  Judging  from  the 
fActs  adduced  in  evidence,  I  am  bound  to  state,  that 
in  my  opinion  there  is  no  evidence  to  prove  that 
Fletcher  ever  had  the  absolute  ownership  of  the  ma- 
chinery and  other  diitigs  belonging  to  these  coffieries. 
I  think  that  he  had  merely  a  quaUfied  property  in  diem 
sublet  to  the  terms  of  the  lease  tmder  which  he  heM  tfaem> 
and  if  diat  be  so,  dien  this  case  is  very  dtstingmsbtble 
from  Lingard  v.  Messtter^  and  Kiriley  v.  Hodgson  {a\ 
because  in  those  cases  the  bankrupt  had  once  been  Ae 
absolute  owner  of  the  property.  The  terms  of  the 
lease  manifestly  shew  that  the  lessee  never  had  dte 
absolute  ownership  of  the  fixtures  or  Ijhe  movealAesr 
in  the  colHerres.  It  contains  a  proviso  fer  re-entry 
of  the  btndlord  in  case  the  rent  should  be  in  ar- 
rear  above  thh*ty  days ;  and  then,  that  on  the  expir- 
ation* or  other  sooner  determination  of  the  demise, 
the  bankrupt  should  yield  up  to  Hunter^  aH  the  ma- 
chineryj  effects,  and  things,  belonging  to  and  used  in 
the  collieries;  and  that  an  inventory  and  vduadonr 
abouldi  three  months  previous  thereto,  be  made  in  the 

manner 
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tliete  phMlfiofl^,  tbkt  die  libiipayih^irt  of  tlif«  rtot  tti^£ 
leM  tb  d  detehkiteiLtion  of  At  lettit  Vy  fotfeiture,  bilt  if' 
it  ihd  aat  sb  disuamndii  ffi^  if  Woiild  e^cpii«  by 
^flfuadoii  of  fiMeiifia^tependd.  I^itdidsb  eatpf^ 
ff  ViQiMifiMi  of  tHe  fiittiires  #a£^  t6  take  plaoe^  tffree 
mMAs  pi^^^rtbtMy  ttf  Acb  explmtiota :  Ihit  if  it  tfxs 
pTMi  dOierwise  fh^  by  lap^e  of  time,  a»^  fbl^  inMaiie^,-  by 
0Ome  Bitt  of  tfr^  tenant  amoatirtitig  to  ae  IbHeitur^  it  tt 
d^ar  dtet  i^  could  nfOt  be  intetitied  tKat  threci  motitltt^ 
M&ce  sfaduKt  be  givfen  by  the  laiidlotd  of  h$8  iti^tSSii  ib 
ttfke  dt^  nii^inei^  tod  Ollrer  tilings,  betiinM  it  #6iM 
te  ittfKjMble.  Tte  elket  of  dii«  pnyH^o^  iSitlMbt^  Hi 
llNit  tHiMe^r  t^  ka^  eitpifed,  lie  iMflbrd  i^  to  blfr' 
etffitled  W  r^Aimey  rt  k  ^rtiAr  vdoatSlitf,  AM  pMiiejiM 
Metf  of  tfai6^  otiBieriti,'  and  tUe  iitf^hiii^ty','  eflbctfl^^  to^ 
fliih^i  ^M^lifrtfa^  ihottebte  oi'  itoiiioveablev  belohj^t^  Uf 
add  ttsed  in  tlf6  ^Hid'  ](f  the  filing  on  ih€  eoUierieir  alf 
tb€  d^erioitaafSoft  of  th^  I^M  eto^ddM  Ate  f^tfue  ef 
Aoite  mefifiofied  in  the  ihyentofy  lAMd^*  ol»  the  teMMfflr 
Mferiii^iMo  ^fibe^sibn^  thdA  &e  UUdlbMl  was  to'  pay 
th6  tendnt  the  dilfei^nce.  If,  On  ihe  other  haAd,^  they 
H^ife  ibiind  to  be  of  ks^  v&iuei  tfi<^  tehant  Wtfs  to  malktt 
up  tb«  de^ieAtey  to  the  landlord.  N6*«)^  soeh'  a  Ai6^ 
^  rahMhMi  having  becA  dtipUhe^d  for,  i€  is  Minify  tbttt 
A«#  aiirtfetes  brought  on  by  tlie  teMnt  dtiriAg  tii«  teftn  wer« 
idteiided  to^  Be  rridoded  nil  thts^  valuaiScfti.  U  ne^^i"  <^ti 
b^  aupi^MM  ^^t  l3k)S^  thihgd  only  ^7di  ii^te  on*  the  obi* 
lietttt  wli^ii  the  tetialnftf  entered  wei^e  tb  be  vtfMd  Biirin^ 
sticlf  a  t^m'£hi!te  must  tfecessaifly  be  cotislNtei^ble  WMr 
^A  tettt,  aAd  new  aHides  ^ftrodd  be  f eiqidi/ed  ,*  aMd 
t^e«hfi^er  flM6  leAse  esepired,  the  landkn^T  v^  entitled'  to 
htttB  Ae  pos^aibh  Of  aS  llie  arglcle^  Whidi  ihf^t  theA 
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1824.;      be  found  on  the  collieries,  paying  for  the  same  ac- 
■"■=  cording  to  the  valuation  prescribed  by-  the  terms  of  the 

against        leasc.     The  very  terms  of  the  proviso  contemplate  the 
purchase  of  new  or  additional  articles  by  the  tenant,  and 
manifestly  shew  that  such  articles  were  intended  to  be 
included;  and  the  schedule  annexed  to  the  lease  con- 
tains an  account  of  moveable  as  well  as  fixed  articles. 
If,  then,  the  bankrupt  never  had  an  absolute  ownership, 
but. only. a  qualified  right  to  the  use  of  the  articles 
during  the  term,  what  is  thereto  shew  that  he  ever  had. 
any  reputed  ownership  ?    In  Horn  v.  Baker^  it  did  ,not 
appear  to  have  been  the  usage  to  demise  die  vats  and 
other. utensils  which  necessarily  belong  to  a  distillery; 
but  here  it  appears  by  the  evidence,  that  In  some  in- 
stances the  articles  used   in  collieries  belong  to  the 
tenants^  in  others  they  do  not;,  that  though  in  some 
cases  the   landlord  in  demising  collieries  permits  the 
lessee  on  certain  conditions  to  have  the  use  of' the  fix- 
tures and  other  things  during  the  demise,  yet  in  other 
instances  they  belong  absolutely  to  the  lesisee.     Then, 
if  the  possession  of  such  things  is  consistent  with  the 
fact  of  a  person  being  absolute  owner,  and  also  of  his 
not  being  absolute  owner,  the  mere  possession  of  such 
things  ought  not  to  raise  an  inference  in  the  mind  of 
any  cautious  person   acquainted  with  the  usage  that 
the  person  in  possession  is  the  owner.     If  it  had  not 
been  the  usage  for  the  owners  of  collieries  ever  to  de^ 
mise  the  machinery  a^d  other  things  used  in  the  colliery; 
then  possession   by  the^  lessee   would   be  evidence  of 
xep.uted  ownership;  but^^there   being  such   an   usage, 
the  mere  possession  of  such  things  is  not  evidence  of 
reputed  ownei'ship;  and  no  evidence  having  been  ad- 
duced to  shew  that  the  bankrupt  ever  had  the  absolute 

ownership 
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owDership  in  the  articles  used  in  these  collierieS)  I  am        1824* 
of  opinion  that  the  jury  ought  upon  these  facts  to  have        g^ 
given  a  verdict  for  the  defendant;  but  I  think  it  better        agamsi 

HoifTBB. 

that  the  rule  for  entering  a  nonsuit  should  be  made 
absolute,  because  in  that  case  the  plaintiff  will  not  be 
precluded  from  bringing  another  action^ 

Bayl£y  J.  It  appears  to  me,  tliat  in  this  case  the 
property  in  the  collieries,  and  in  the  fixtures  and  move- 
ables belonging  to  and  used  in  the  collieries,  became 
vested  in  the  landlord  whenever  the  lease  expired,  either 
by  effluxion  of  time  or  by  forfeiture,  and  that  th^  bank-, 
mpt  had  not,  at  the  time  of  his  bankruptcy,  or  at  any. 
other  time,  any  reputed  ownership  in  such  property,  sa 
as  to  bring  it  within  the  operation  of  the  statute  of  the 
21  Joe.  1.  C.19.  I  am  also  of  opinion,  that  whatever 
fixtures  and  other  things  were  brought  to  the  collieries 
by  the  tenant,  either  to  supply  the  deficiency  made  by 
wear  and  tear,  or  otlierwise  to  promote  the  works  of  the 
collieries,  cannot  be  considered  as  belonging  to  the  te- 
nant at  the  time  when'  the  lease  became  determined, 
whether  that  was  by  forfeiture  or  by  the  completion  of 
the  term.  All  the  property  in  the  fixtures  and  other 
things  used  in  the  colliery  then  became  the  landlord's, 
subject  to  the  terms  of  the  proviso  by  which  he  was  to 
allow  the  tenant  for  any  increase  in  the  value  of  the 
things  left  on  the  collieries.  The'  tenant,  therefore, 
never  had  the  possession,  lorder,*  or  disposition  of  such' 
property,  within  the  meaning  of  the  statute  21  Jac,  1. 
c*  19.  He  had  merely  a  right  to  use  them  during  the 
term,  and  when  that  right  ceased  by  the'  expiration  of 
the  term,  the  absolute  property  in  them  vested  in  the 
landbrd.     But  then  it  is  said  that  he  had  the  apparent 

owner* 
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UUJ      ownetsbip.    In  cftAst  to  try  whether  thift  was  «v  we 
_^      moftC  C6iiiffdfcr  thtt  ebsnu^r  of  this  posMbiGn  in  the 

4MV  ^  pb66  wherii  th«  pos^iesskyn  octctmA^  ^d  ^tre  he  « 
sttffOsed  td  faiiVe  huA  the  r^noed  owiterAfip;  Thft 
m^r^  fcMsssibA  <tf  ft  £(kMi9h^  biMise  dws*  not  of  Itsdf 
induce  a  prudent  ftftd  <»nti€NK  man  tb  IxMat^  tifai^  ths' 
occupier  is  the  real  owner  of  the  furniture,  because  in 
s(nA  dide«  tie  kn^iiifM  thfif  the  pKif6ttf  in  the  fhflkkure 
fr64«Mtiily  Mtffi^  w  tli6  kMdkrrd.  lA  £fMett  to  ttoeN 
tativy  f(iei'^<yfe^  wteiAef  Am  j^vfy  In  pMSMioinr  itf 
^iscMed  ttf!  the  diatk^i^  (^  tmtkit,  ftxe6s€i  i^nis^he^ 
oMtt«»  nece^a^ryy  faf  tlte  pbss^sion  b^gsMfefhaeM 
elthBi*  m*y  o*  rtitty  tio^t  btf  the  owri^r,  Ae  patt?^  afebuf  W 
trtist  bkti  is  libV  etiMei  t6  dondude,-  ftom  fh^  mite 
pdis^ssk^i  Aat  h6*  is'  (MMif.  Iti  nxkh  a  ca^  M  i# 
bdttttd  tb  eHqfuf^  xipcfa  n^bat  tei*n^s  the'  prop^  hh§ 
hefcti  tiftetf>  and  b6  dtight  a3s6  tcy  enqfuh^  ^attbenaMre 
df  the  ti^6  it^  in  th«r  p(la6l^  v^i^  the  (^opcirty  is  slltthte. 
V&i^  ib%  i^atieai^  of  it  if^a^^f^tiAih^  colliery^  if  I 
nitty  b^  dtof#^  th«  €kjkt^oi^,  afbd  ai  it  a^p^^  thitt 
Idhe  M^ehSner^  A!^  othef  things  (Mf  cioin^jfie^  abnietitees 
Mofi^  to  dto  hMdl^nl  aM  s^^iinle^  to  ftd  tdSMkttt,  if 
fMiii  d^p^d  tk^ti  thd  btfgifhi  Bet^A^e^'  tb6  kndferiaf  atfd 
t^nA^f)^  tO'^ikt  chafificfeY  the  liMt^r  is^  etoie^.  If  a 
hoi^sfe  0^  c6lliei*y  bfe  ready  furiiifehctf  antf  tafc^rf  6rt  leiW6, 
in  oi^def  t6  ase^rtiri^  Ae  ownership  of  <he  ftrrhitM^, 
the  enquiry  ihoxAd  be,  did  the  f^ant  tsire  the  nriked 
hoiiie  6t  eoUie^y^  6r  did  he  itke  H  forMished?  and  if  the 
t^i&  of  th^  enquit^  he  tha^  he  did  hot  tal^  th^  tiAid 
6blti^,  btit  also  took  dt  the  engines/ maehiViety,  efiBcts^ 
Attd  things  nsed  in  t&e  edOiief  iesf  ih^Ationed  in  an  hi* 
VeAtoYy  and  taluationy  mflde  at.the  thhe  when  the  t^nimt 
ent^r^;  tt^h  fBaie  fitct  of  hid  tAkit^  all  diesef  itnitg^ 

mentioned 
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metftioiied  ift  iht  inventory,  tiKiitti^  be  €btf»!d«recl  it*  ti6Ut^       )ti4i 
to  the  neig^bcMOrboKx)  of  Ae  difaratt^r  of  Ae  irdnftietibn ;       r~I 
for  as  there  Wat^  a  tftluation  there  could  ht  ho  diftcte%       ^jgwir 
in  fi(i£irg  ou<  the  vrfuer,  ntid  he  eMid  have  atafed  wbe^ 
tber  the  valuation  waa  made  to  a  i^rchafiser  of  to  i^  tettnttU 
I  cannot  cdkio^S^  that,  in  tfai!^  oot^  iHhtr^  the  property 
m  die  colBeties  previodsly  belonged  io  HMtef'y  th^  ntete 
ftct  cX  JPktcktf's  trfnng  the  eoIBeries*  could  Helre  nniM( 
iff  theminda  of  Ae  neighbotffa  the^  bdfef  tintt  htf  htfd  be^ 
oQDie  the  actual  owrtfer  of  th*e  prdptttjf  in  and  rfJblit  the 
ccfhefieaj  and  if  that  belief  vM^  nbt  jttatiBm  fnf  i&e 
first  instance,  tbefe  b  no  ptoef  cf  any  thfatg  #fatelil  idtef^ 
wttda  Occurred  to  jtasttiy  the  ^tf|tipibti»ttfon  of  sVict  owntf*' 
shipf.   llere  Is  noting  to  ahe^  that  anjr  dis^ttfoh  linillr 
nude  between  fiatnres  and  ^icle^  of  a  Mb^eiibk'nafnrer 
and  die  provisbna  of  the  lease  oncl  the  ikventorjr  lead  to 
a  omtraiy  concltoioa.    And  if  tbe  aSitlcTea  oi'ighiaKy 
belonged  to  the  hfUdlord,  the  pf  esumptkm  h  (bearhig  hi 
mind  die  provisions  of  the  lease)  diat  vHheti  Ae  tetMit 
introdttced  new  artrcle^,  they  were  fof  the  purpcx^  of  re^- 
pbcng  odier^  and  t!hen  the  ^ub^ttttrted  urtides  must  he 
considi^red  on  the  same  fbotirrg  as  those  origtnaRy  leased' 
by  die  landord.    K  that  were  not  so,  there  might  be 
some  weight  in  the  d^nction  made  ber^een-  movtableii' 
and  fixtures';  but  all  the  thinga  used  m*  the  wofldng  of 
the  coffienes'y  whedier  they  wete  there  when  the  t^natrt 
entered  into  possession,  or  were  supplied  during  his  oe^' 
ctipaiion,  af e  treated  aa  fiicttfrea.    In  Haht  v.  Be^et  it 
was  held,  that  the  lefiteing  party  t^aa  entMed  to  neicoter 
alf  the  ficture^  eit$spt  such  aa  the  tenant  wait  juistifled 
in  removing,  because  they  did  not  conte  wittdn  dii^ 
meatiing  of  fixtures  in  suth  trade;  but  whe^  usage  does' 
not  eatAlish  tf  right  ta  remove,  then^  if  depends'  upbir 

the 
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18U^       the  bargain  between  the  parties;   and  this  is  an  answor 


Storka 


to  the  argument  urged,  that  if  the  tenant  had   not  a 
nauinu       right  to  remove  such   articles  as  were  enumerated  in 
the  lease,  yet  he  might  remove  tliose  which  were  subse- 
quently introduced.     Again,  the  statute  of  the  21  Jar.  1. 
c.  19.  speaks  of  property  in  the  possession,  order,  and 
disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy. 
Now,  assuming  that  these  things  were  once  in  the  posses- 
sion, order,  and  disposition  of  the  bankrupt,  I  think  that 
they  did  not  so  continue  down  to  the  time  of  the  act  of 
bankruptcy ;    for  the  defendant  took  possession  of  the 
coal  mine  the  day  preceding  the  act  of  bankruptcy ;  and 
when  a  landlord  takes  possession  of  a  coal  mine,  he 
takes  possession  of  every  thing  connected  with  it,  which 
the  tenant  has  not  a  right  to  carry  away.     If  he  takes 
possession  of  any  thing  which  the  tenant  has  a  right  to 
take  away,  the  property,  as  to  that,  still  continues  in  tlie 
tenant;   but  if  by  the  bargain  between  the  landlord  and 
tenant,  the  latter  lias  no  right  to  remove  any  thing  from 
the  land,    then,  when  the  landlord  takes  possession  of 
tlie  land,  he  takes  possession  of  all  the  moveables  on  it. 
In  this  case  the  tenant  had  not  any  right  to  remove 
either  the  fixtures  or  moveables ;  and,  therefore,  when 
he  was  turned  out  of  possession,  he  ceased  to  have  any 
right  whatever  over  them.    That  being  so,  this  case  is 
decided  by  the  facts.     The  landlord  took  possession  on 
the  9th  of  November  J  and  the  act  of  bankruptcy  was  not 
committed  till  the  following  day;   and  when  he  took 
possession  of  the  land  he  took  possession  of  all  the 
articles  then  on  the  collieries,  subject  to  the  stipulation 
to  pay  for  tliem,  if  the  value  exceeded  that  of  the  articles 
mentioned  in  the  inventory.    If  there  had  been  no  such, 
stipulation  for  payment,  those  things  could  not  have. 

been 
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been  taken  from  Hunter^  for  Fletcher  had  no  right  to  1824. 
remove  them ;  the  possession  shifted  to  him  who  had  a  Z^^ 
right  to  possess  the  land;  the  machinery  and  other  njspinu 
things  belonging  to  the  colliery,  according  to  the  lease, 
going  back  to  the  landlord  whenever  such  lease  should 
expire.  Had  the  lease  expired  by  effluxion  of  time, 
a  valuation  was  to  take  place  three  months  previous  to 
such  expiration.  Here  there  had  not  been  any  valu- 
ation, nor  had  the  three  months'  notice  been  given ;  but 
that  notice  became  impossible,  from  the  manner  in  which 
the  determination  of  the  lease  took  place.  But  in  whatever 
way  the  lease  was  determined,  it  was  expressly  provided, 
that  the  things  belonging  to  or  used  in  the  collieries 
should  be  left.  The  effect  of  the  lease  was,  that  if  the 
three  months'  notice  could  be  given  it  was  to  be  given ; 
bat  if  it  could  not,  still  the  things  were  to  be  left  on  the 
colliery,  and  a  valuation  was  to  take  place,  with  refer- 
ence to  the  things  on  the  collieries  at  that  time,  and  as 
compared  with  the  property  when  the  tenant  entered 
into  the  occupation.  The  balance,  either  way,  was  to 
be  received  or  paid  by  the  landlord  or  tenant,  as  the 
case  might  be.  An  increase  9f  value  could  not  be  con- 
templated by  the  parties,  so  as  to  require  any  thing  to 
be  paid  by  the  landlord  to  the  tenant,  unless  it  were 
intended  to  include  new  things  brought  to  the  collieries 
fcr  the  purpose  of  working  them  by  the  tenant  during  his 
occupation.  The  lease  included  every  thing,  and  it  was 
reasonable  that  it  should  do  so,  for  the  value  of  the  articles 
would  have  been  greatly  prejudiced  by  a  removal  of  them ; 
but  no  injustice  could  be  done  to  either  party  if  the  dif- 
ference on  valuation  was  to  be  paid  by  one  to  the  other. 
These  reasons  satisfy  me,  that  though  the  bulk  of  what 
the  tenant  put  up  might  be  gr^at,  it  was ,  not  to  be 

thence 


J8f4.  Jtt^e^s^  inj^brr^  that  Im  hs4  ^  visible  pvpersbipr  wi 
^~"  Jif  jtip  ever  h»4  *b«e  yiajlj^k  pps8e9slQ.a  o|r  ownership^  flp  as 
MBm  $P  hmg  the  P9$e  wi^iQ  th^  statiue  of  JatBc^  I  think 
,WIW*  ^^^  j^  j^  j^pp^  ,4efcenmined,  ]by  the  ^ct  pf  fh^  lam;))p|«} 
^9  jtajMo^  pQsa([$3iop  of  the  cQUleries*  Id  ffom  y.  ^oi^ 
^  finffjiiTy  7Wj  wh^er  the  leasee,  from  the  i^s^fs^ 
HfV^nff  ,^^}l»r^  ba4  »  right  ^o  diey^ts  and  utenails; 
ap4  the  jury  found  that  it  waa  uo^  Msual  to  htLje  them 
p^  th<?  pijeipi^e^.  Tb.e  C0Aclq3lQn  from  that  was,  that 
yirt^  W4  Ptep§il3  wei^  ipt  wcliwle4  ip  wbirt  flxp  termed 
4jttur«p,  0ut  IB  ihi^  C9j^  9^)cprding  tQ  the  eyid^tf:^ 
^  u^^  I9  b(^  ^y^yffy  and  if  ao»  the^  it  becomes  the 
,<)j9ity  of  a  part/  «bo|i^t  tp  trust  the  tenant^  fp  ,ep)qaire 
jrkBt  wa^  tbis  partjlciil^r  agreepieut  ^peeling  jtbese  col- 
]ifinm.  It  ha^  be^  M^^^i  tbaf;  the  landlprd  had  bis 
fXkipn^  Uf^  ^e  a^ctign  of  i^^tment  )png  b^bw  the 
^jrit  of  pps^e^n  wa3  executed,  buM^  ^he  judgment  in 
^jeptmei^  .did  ^t  v^ry  ^  ^ht  of  the  Imdlord ;  and 
^prf^  th^t  f^dgf^et^  w^B  obtsiued  the  bankrupt  had 
npt  ^e  yisjUble  possession  in  the  eye  of  the  laiy.  For 
^ese  remfpp^  I  .tbtplc  thp  rule  jEbr  enteripg  «  j^onsuit 
tffjf^  be  n^  ^b^obwter 

lIofBOyp  f •    (  am  pf  opinion  that  AL^  action  pf 
Ufxrtx  cauRot  be  majntaiy?^  by  the  asaigneeSf  because 
tJ^bwHrnph  a(  the  tin^epf  hl^  banlqiiptcyy  h^  npt  any 
'  flg^t  qf  poa$e9sipn  in  the  Qxturea  and  other  things  used 

jjit  ihe  cpUieriea*  I  am  ah^  of  opinion^  that  h^  had  not 
the  pp^^c^QUf  or4er^  or  disposition  pf  tbes^  thinj^ 
^rithi^  4hp  meaning  of  the  statute  of  the  2}  Jkc*  1.  c.  19. 
By  the  ka$e>  the  landlocd  demi^  upt  the  colliery  only, 
but  th^  ^xtnres  apd  moveable  artudes  u^ed  ia  the  ool- 
l|#Ty ;  ^  it  is  one  of  the  iidpi^htfiona  o(  the  }eas^  that 

the 


^enmoajtipn  of  the  4^m^  ^sUypr  HP  tP  A^  \w4iQi4  tjl^      ==" 
|]f^ii]feryazdo(ib^thijp^  ^^^ 

or  ti^iwl>  in  th^  ey^nX  qf  sfujii  things  b^g  ji^pA)^^  .V 
4et^^ted  in  val^^  )rii^  t^e  Jl^^Me  i^  d^tc^TO  ^i^ 

^  aU,eyent^  ^  l^sf^i^VfAs  tp  b|ive  4eliv«i^  4p  ^  jujqi 

i^iqf^E^l  v^i^ijheF  Ihp  term  w^^  fi%  poippl^Jtoi  pr 
oa^  for  tb^^  provi^ipivi  wi^  \o  l)^  cpmpMpd  w;^  ^ 
the  «9^)i]:9tipp  or  ot^^  «K)|ier  d^te^mimitiiHi  gf  |be 
tie^an.  So  iJbat  provision  yr^9  ^li^  fp^  t^  ,e§r^er  4^f?^- 
^sui^tiaa  tbw  tbe  fuV  periq^  ix^p^itipi^  ip  tkf  }^a§e. 
The  fc^i^e  proYi4es  ^^  Uiftt  t^p  w4«fttiflp  mac}^  ffi.  i^^ 
det^npiflf tiw  of  tjb^  {Cl^m^  ^<¥^d  lit^  QOffipQ^r^d  yrit^ 
%  lalW^n  xpjeqUwed  «i  tbf  ]p^^i^^A9  4i%- 

^^qe  MwQ^  tfje  two  vfli^tiqfir  shimild  b^  pi^  by  ^e 
l^idlorjj,  if  tj^e  y^ltie  ajt  tbe  wd  pf  <b^  twn^  fficq^t^ 

ibftf  w9Eit}p««i  in  tbe  invwiory ;  by  r*^  i^wftpt,  ^^  jf  ;»f9» 

1^^  Tbel^gifilgepfthi^IVoyim^iy^ep^J^i^  ^ 
all  tbetbing^  broi^^  to  ^  qomePT  4i^FM»g  tlw  4^«!mf 
ai^  reoaainiiig  ^ez^  ^at  tb^  4et^]mw%tip9  pf  it,  ff4^i|r 
the  t/99^  cQDtiwu^  to  ijb^^  ep4  9f  lb.e  i^n^  gwM^  Qr 
pot-  Tbe  coUjS^  ap4  Qtber  thiflgs  fv^r^  a(  #  eYf^ 
tp  be  given  pp.  If  tbe  d^enuise  yyi^^  d^^WApd  by  tbe 
luit  9f  tbe  tes\9]M&  slftl  ^^ip  W^f  bl^T^  b^^  m  inymtoiy 
<o  asfocart^n  vM*^  Wf  cog^p^fm^sm  ?iW  te  be  VAl4e 
by  tbelwdlprd^  tbe  fem^t,  or  by  t)^^  «e9W(  t^  4(e 
landlord  fbr  afiy  lACXie^ae  or  dfifyi^iy  ip  ^p  .y#bip  pf 
tb^  «rti(dea  jWpngfng  tp  pr  i]«f^  in  fte  x^plUwea.  Ap4 
if  d^t  prpyjsipi^  ai^li^d  tp  t^he  ibi^gs  4(«;4«^»  it  mMft 
^.!l^t«p^tq^ib^fi^)^  |qr 

It 


B$^  CASES  IN  TRINITY  TERM 

18%#-  it  was  provided  that  all  the  machinery,  effects,  and  other 
•^  ^  things  used  in  the  collieries  should  be  given  up  to  the 
jum^T  landlord,  subject  to  the  valuation  and  payment  The 
things  demised,  therefore,  never  became  the  property  of 
the  tenant  so  as  to  empower  him  to  take  tbem  away. 
They  remained  the  general  property  of  the  landlord, 
subject  to  the  terms  and  provisions  of  the  lease^  the 
tenant  having  the  right  to  use  them  so  long  as  he  com- 
plied with  the  conditions  of  the  lease,  and  being  bound 
.to  deliver  them  up  at  the  determination  of  the  te- 
nancy. The  tenant  failed  to  comply  with  die  con- 
ditions of  the  lease,  and  committed  a  forfeiture;  his 
right  to  the  use  and  possession  of  these  things  was  then 
at  an  end,  and  they  became  the  absolute  property  of  the 
landlord.  The  bankrupt,  therefore,  or  his  assignees, 
have  not^ny  right  to  the  possession  of  these  things.  I 
am  also  of  opinion  that  this  case  does  not  come  within 
the  statute  of  c7a)72^5.  This  was  a  demise  to  the  bank- 
rupt of  the  machinery  and  the  other  things  used  in  the 
.colliery;  and  the  mere  possession  of  the  things  demised 
does  not  shew  that  they  were  in  fact  or  law  put  into  the 
possession,  order,  or  disposition  of  the  tenant  within  the 
meaning  of  the  21  Jac.  I.  c.  19.  He  had  a  mere  quali- 
fied right  to  use  them,  but  not  the  power  of  disposidon. 
But  if  they  were  in  his  possession,  order,  and  disposi- 
tion, they  did  not  continue  so  at  the  time  of  the  act  of 
bankruptcy ;  for  the  landlord  took  possession  of  the 
colliery  on  the  preceding  day  under  the  writ  ofhab.^c* 
j)oss.y  and  having  a  right  also  to  resume  possession  of 
the  machinery  and  other  things  used  in  the  colliery,  I 
think,  that  by  taking  possession  of  the  colliery,  he  had 
virtual  possession  of  the  machinery  and  other  things 
belonging  to  and  used  in  the  colliery.     For  these  reasons 

I  think 
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I  think  that  the  rule  for  entering  a  nonsuit  should  be       ISM. 
made  absolute. 


LiTTLEDALE  J.     I  also  think  that  where  the  usage 
does  not  decide  whether  fixtures  and  other  things  used 
in  a-  colliery  are  the  property  of  the  landlord  or  the 
tenant,  that  must  depend  on  the  agreement  between 
die  parties.     It  was  decided  in  the  cases  of  l^off  v. 
B€Oe(a\    and  Ham  v.  Baker^  that  fixtures  were  not 
goods  and  chattels  within  the  meaning  of  the  statute 
of  James.    In  this  case  the  chattels  used  in  the  col*.  * 
liery  were  as  much  the  subject  of  demise  as  the  col- 
lieries themselves.     In  the  inventory  mentioned  in  the 
lease  all  the  moveables  and  immoveables  ai'e  enumerated^ 
and  that  shews  the  nature  of  the  bargain  between  the 
parties.     The  possession  of  the  tenant  under  the  lease 
was  not  such  a  possession  as  the  statute  of  the  21  Jac.  1. 
C.19.  contemplated;   his  possession  is  recognized  by 
the  law  in  the  same  way  as  the*  possession  by  the  tenant 
of  the  furniture  in  a  re^dy-furnished  house,  derived  fi*bm 
a  lessor  under  a  contract.     The  possession  of  a  factor 
might  be  said  to  be  evidence  of  a  reputed  ownerships 
but  it  has  been  decided  that  he  has  not  such  an  ow- 
nership within  the  statute  o(  James.     Here  it'isstipu- 
lated  in  the  lease,   that  at  the  end  or  other  sooner 
determination  of  the  demise, '  all  the  things  upon  ibm 
colliery  should  be  given  up  to  the  landlord.     But  aa 
many  things  might  be  required  to  be  replaced   and 
new  machinery  might  have  been  introduced  so  as  to 
make '  the  vdlue  of  the  property  greater  at  the  end 

(a)  1  AUh  165. 

Vol.111.  Cc  than 


•ilimtta. 
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Itti.  than  it  was  at  the  bcginniDg  of  the  term,  die  lease 
contains  a  stipulation  for  compensation  for  the  mdve  as 
compared  with  that  mentioned  in  the  inventory  at  the 
iMigiDniDg  of  the  tenut  aad  accordingly  it  is  piovided, 
that  at  the  dcterminaticm  of  the  demise  the  Umdlord 
ehoiiid  make  compensation  to  the  tenant  if  the  value 
exceeded  that  mentioned  in  the  original  inveniotyw 
There  is  no  pretence  for  saying  that  if  there  had  been 
no  bankriq)t^  during  die  term,  those  things  would  at 
the  end  of  the  term  have  been  the  property  of  tbt 
tenant:  in  the  event  of  a  subsequent  bankrupt^  they 
certainly  could  not  have  belonged  to  the  assignees*  But 
itis.  said  that,  as  die  lease  provided  that  a  vduation  of 
die  thii^  on  die  colliery  should  be  made  three  months 
previous  to  the  expiration  or  odier  sooner  detennin*- 
tioa  of  the  demise^  the  landlcnrd  was  only  entitled  to 
.die  possession  of  diose  things,  provided  such  vahiatioD 
was  made  and  he  paid  the  di£brenee^  if  any  ih^e  was^ 
between  the  then  and  th^  former  value*  But  I  think 
diis  atqmladon  respecting  the  valoatioii  applies  only  to 
cases  where  it  was  possible  for  tho  landlonl  to  give 
^aolace  to  the  tcoant  to  appoint  a  viduer,  so  diat  the 
^afaialion  mi^  be  .made.  Here  notice  was  not  prae- 
ticaU^  becBiise  the  lease  was  determined  by  forfeiture^ 
tmd  that  forfeiture  originated  with  the  tenant,  and  he 
alone  thercfere  <x»ild  have  given  any  nedoe-  of  his 
intentlDn  to  determine  the  lease*  The  landlord  had  a 
til^t  ta  re-enter  whenever  the  rent  should  be  in  arrear 
thirty  days.  He  was  endded  to  serve*  an  ejectment  the 
yreey  day  after  the  thirty  days  had  expired*  It  was 
impossible  for  him  to  give  the  tenant  nodce  to  appoint  a 
valuer  three  mondis  before  the  demise  was  determined 

bjr 
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by  the  faofip^ymeht  df  ttot;  afid  a^  the  landlord  had  i^t4. 
tkprtsislf  tesetvkd  to  hitriSelf  a  ri^f  to  resume  possession  .  "^^^ 
of  (Be  machinery  and  implements,  oh  the  expiration  or  ^j 
oMer  sooner  deteymlftaiion  of  the  demise^  he  wdtfld  be 
wholly  deprived  of  the  benefit  of  that  stiJ)ulatiori  if  the 
construction  now  contended  for  oh  the  part  of  ihe 
{Aaintiffi  w^re  to  prevail.  It  never  could,  therefore,  be 
the  intention  of  the  parties  to  make  it  a  condition 
precedent  to  the  landlord's  right  to  resume  the  pos- 
session of  the  machinery,  that  there  should  be  a  valu- 
sftidn  made  three  months  before  the  lease  \^as  determined, 
when  it  was  determined  by  the  act  of  the  tenant,  and  the 
intention  to  determine  it  must  have  been  unknown  to  the 
landlord.  It  has  been  urged  that  the  fact  of  the  landlord's 
having  allowed  the  bankrupt  to  continue  in  possession 
from  the  time  when  he  recovered  the  judgment  in  eject- 
ment until  the  time  when  tihe  writ  of  ()08ses8io{i  was 
executed,  changed  the  situation  of  the  parties,  and  that 
from  that  time  the  bankrupt  no  longer  held  possession 
iinder  the  lease,  but;  was  allowed  to  hdve  the  appateikt 
ownership  by  the  permission  of  the  landlord.  This 
argument  pressed  upon  my  mind  for  some  time,  but  I 
think  upon  the  whole  it  is  not  entitled  to  any  great 
w^bt,  because,  before  any  ejectment  was  brought,  the 
tenant  had  not  the  ^  possession,  order,  or  disposidon  of 
the  property,  and  therefore,  after  the  judgment  was 
obtained,  the  parties  were  in  the  same  relative  situ- 
ation as  before.  The  circumstance  of  the  landlord's 
not  putting  the  judgment  in  execution  did  not  give 
tliie  tenant  any  right  over  the  property  which  he  had 
not  before.  It  did  not  give  him  the  power  of  selling 
or  diapfiosing  of  it.  The  tenant  having  put  an  end  to 
the  lease^  the  landlord  had  a  right  .to  resume  posisression 

Cc«  of 
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of  tb?  collji^ies,  and  of  the  propei^y  i^.  J^P  J^QYJlwg, 
the  (Same,  and  his  not  making  use  of  th^  jndgiQenfjii^. 
ejeotm^tdid  not  {n  any  way  afi^t  hU  right,  pf;  |i)^^ 
any  apparent  alteration  in  the  character  of  the  tenant'iv 
possession.  Upon  the  whole,  I  think  that  the  rule/nr 
entering  a  nonsuit  ought  to  be  ma^e  absolute. 

Rule  absolute,  (a) 

Vaughan  Seijt,  Clarke^  and  Marryat  were  to  bttte 
supported  the  rule. 

'    '  ^^ 

(a)  til*  landlord  took  potmriott  of  tbo  coUitnr  andtr  tbf  liab.,ilvB< 
post,  on  the  8th  of  Navmbn'. 


.  Do£|  on  the  several  Demises  of  BcNjAifni 
Maddock  and  Jane  Garbatt  his  Wife,  and 
Thomas  Moore  and  Ann  his  Wife^  a^mst 
John  Lynbs  and  Thomas  Wai/KSr. 

r.Crnnmiil  TTJECTMENT^on  the  joint  and  several  demises  of 

oriaodafortho   «LL«  "^ 

raddaoofn  Benjamin  Maddock  and  Jane  Garratl^   otherwise 

^Hn^bjin.      i^^^  his  wife,  and  Thomas  Moore  and  Ann  his  wife, 

thrto  Mrti»  against  John  Lynes  and  Thomas  WaUcer^  to  recover  a 
dnied  AbMM- 

htr  Iftt,  1771»  between  JVC  of  ftrst  pert,  J.  W.  and  T,  h.  of  second  port,  and  JSl  X.  of 
third  part,  in  eonsideration  of  an  intended  marriage  between  7.  C.  and  J?.  JT.,  "  and  for 
the  eonnderationa  ncniioned  and  ezpresMd  in  a  certain  indenture  of  three  parts,  intended 
to  bear  date  after  the  date  thereof,  and  made  between  7.  C,  S.  if.,  and  J.  /T.  of  the  first 
poit,  W.  C  and  X  JT.  of  the  seeond  part,  and  E.  K.  of  the  third  part,  and  for  other  good 
oonsidenftioa^*'  assigned  the  said  lands  to  J.  W.  and  7.  L,  for  the  residue  of  the  said  term 
upon  trust  to  penriit  iiKl  suffer  7.  C  his  executors,  &c.  to  reeeive  the  rents  for  his  own 
use  until  the  solemniaation  of  the  intended  marriage,  and  afterwards  to  permit  7.  C  to 
receive  the  rents  for  his  Kfe,  and  afterwards  to  permit  the  wife  to  receive  the  rents  tor  her 
life,  and  upon  other  subsequent  trusts.  By  indenture  of  three  parts,  dated  N<jioenU)er  2d, 
1771,  between  7.  C,  S,  H.\  and  J,  J7.  of  the  finst  part,  W,  C.  and  J.  K.,  of  the  second  part, 
and  S*  X*  of  the  third  part,  .7.  ^..enfeoffed  W.  C.  and  J*.  JT.  of  the  lands  mention^  in  the 
deed  of  Noxemher  1st,  1771,  upon  certain  trusts.  The  deed  contained  a  power  of  attorney 
to  deliver  lehin,  and  a  memorandnm  of  livery  of  seisin  was  indorsed  up^n  it.  7.  C  con- 
tinued in  poaaespion  of  the  lands  from  the  iKt  of  November  1771  till  the  time  of  his  death 
in  1809.  In  ejectment againft the  executor  of  7.  £.,  who  survived/.  W*i  Held,  that 
the  ttrm  «  assigned,  to  J.  IT.  and  7.  X."  vras  not  destroyed  by  the  feofiment,  because  it 
did  not  Appear  that  they  ever  usMSted  to  it. 

piessuage 
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fiiessuikge  mA  certain  doses  called  ihh  Broctei/si  situate  ISSl. 
m  A^p^iaAA  of  Barwdl J  m  the  covtnty  of  Leichtef.  The 
defendant,  JjLynes,  defended  as  landlord,  and  T.  Walker^ 
tfati  other  defendant,  defended  as  tenant  in  possessioii  Irvn. 
or'tm  premises.  At  the  trial  before  Hciroyd  3^  at 
the  Leicester  Summer  assizes  18!22,  the  jury  found*  a 
tirdfct  for  the  plaintiff  subject  to  the  opinion  of  this 
Qomt  on  the  following  case. 

Jane  Maddoek  the  wife  of  Benjamin  Madiocky  and 
Am  Moore  the  wife  of  Thomas  Moore^  were  the  co^ 
Wi€S^6iT.Co6per,  who  died  on  or  about* the  2Sd  of 
February  1809,  without  issue  and  intestate,  and  was  at 
die  time  of  his  death  in  possession,  and  the  actual  oc- 
cupation, of  the  said  messuage  and  closes,  llie  said 
T.'Ocioper  was  possessed  of  the  whole  of  the  premises 
fer  the  remainder  of  long  terms  of  years,  created  by 
kiBSte  granted  by  the  Honorable  John  Grejfy  lord  of 
the  manor  of  Barwelly  in  the  time  of  Qiieen  Eliz*' 
abeth.  By  indenture  of  assignment  duly  executed  by 
the  parties  thereto,  bearing  date  Ist  of  November  l*tfi^ 
and  made*  between  the  said  71  Cooper  of  the  first 
part,  «7.  Wileman  and  J.  Lynes  of  the  second  part,  and 
E.  Kiss  of  the  third  part,  reciting  T.  Cooper^i  title 
to  the  lands  therein  mentioned,  for  the  remainder  of 
tiiree  seyeral  terms  of  years,  viz.,  two  of  10,000  years, 
and  tbe  other  of  1000  years;  it  was  witnessed,  that  in 
consideration  of  a  marriage  intended  to  be  had  between 
T.  Cooper  and  £.  Kiss^  and  for  the  considerations  men- 
tioned in  a  certain  indenture  of  three  parts,  intended  to 
bear  date  after  the  day  of  the  date  thereof,  (meanmg 
a  certun  indenture  of  feoffment,  hereinafter  set  forth,) 
and  made  between  T.  Cooper  and  5.  Heyrick,  and 
J.  Heyrickj  of  the  first  pieurt,  W.  Cooper  and  J,  kiss 
r       '  C  c  s  of 


IWtf      ^  ^^  secood  purt,  and  the  sa]4  JEH^abakl^  <i  4h> 
j^^fxL      thiid  p^j    9qd  in  consideiMioa  of  5i«  tp  ^  4«4 
^pT*    i:<3c«5?tfr,piudbythppiddJoiiimi^ 
^^^)*       an4  for  divf^Ts  ot^ter  good  pa^3e8  aod  CQ<]«tdc$niti(m% 
T.  Cgpper  (Ud  bf^gaio/  sell,  ^s^igOi  trao^^r,  #n4  8^ 
oyeyr  ffiito  J.  WUeman  §nd  T.  Zj^nff,  thf ir  ausciitor% 
adj^ioi^tr^tor^  and  a$«igq%  ^1  (be  aaid  ri^iud  fne^ 
suage,  closes,  hereditaments,  apd  prepiises  yfid^  <)^ 
appurtefiancesi  and  all  other  l^asel^old  do?^  lA^id% 
and  her^itanients  whatsoever  of  the  said  7.  Cocper^ 
lyiqg  and  beiDg  in  the  lordship  of  Stf^'op^  ^{bfiesfud: 
and  all  tlie  ^tate,  &c.;  to  hold  unto  J.  WiUmfln  f^ 
T.  f^fneHf  th^br  executors,  administrator^  aq4  #^g<^ 
fyv  the  r^idue  of  the  said  terms  of  10,000  year%  iO>000 
yearif,  s^d  1000  years ;  subject,  nevertheless,  ^>  the  trusty 
•and  provjsp  thereinafter  dedari^,  vi^*,  upon  trosl;  to 
permit  aqd  ^uS^v  T.  ^ocper^  his  executory  admini* 
strators,  and  assigf^s,  to  rec^ve  the  rent^  for  hjs  and 
tl^fir  own  ns^;  and  ih^%  th^  said  terms  might  be  dia- 
P9^ed  of  as  h^  T.  Co^er,  should  direct,  until  ^e  said 
intended  marriage  should  be  solemnized ;  and  ^ter  the 
splemfubu^tion  thereof  in  trust  to  permit  aqd  ^ufier 
T.  Cooper  and  bb  assigns  to  enjoy  apd  recseiv^  and  take 
the  rents  and  profits  of  the  premises  for  99  long  tin^  of 
th^  said  t^XV^  apd  tema  as  shoyld  inc^r  during  the  l^S^ 
of  ^.  Copper ;  and  after  his  de^cease,  upon  trust  to  per- 
mit ^d  su&r  the  wife  to  rj&ceiye  tW  rents  durLc^  h^ 
life;  and  ai^r  her  death,  to  permit  the  firsf  soua  of  the 
n^arriage  to  receive  the  rent?  during  such  time  of  H^ 
term  as  he  sho^d  happen  to  live;  and  in  cas^  h^s^ou]^ 
die^  before  twenty-one,  t^i.en  the  second  and  C|tl;i.fr  ^ons 
successiv^y ;  and  in  case  there  shou^l  be  no  iK^fsie  malff 
of  the  inarriag^,  then  to  permit  all  and.eyeiy  tt^e  d^iigh^ 

ters 


ftmft^MMve  the  reals  to  fengaa  they  giu>ii]d  fife  I  t«db  IIHMU 

if  wy  mmb  daughter  or  daughftcvs  skmld  attein  the  egs  ^^^  . 

of  ftireBljMKie  years,  iatrastfbr  flueh  dau^bterordaagh*  MMiwiee 

tea,  aod  her  execnlnns  admimstratora,  and  aeagne;  imh» 


aad  ID  eaae  there  should  be  no  issue  of  die  aumriagey  or 

ia  case  all  such  issue  should  die  before  tli^  age  of  twmty* 

ese  years^  in  trust  for  the  exeeiiloia  and  administiish 

tats  o£  71  Caeper*    There  was  a  prnmso  enabUng  the 

buband  and  wife^  with  the  eoaseiit  of  the  trastfles,  fm 

ssvoha  these  uses  or  trusts^  aod  to  appoint  firarii  ones ;. 

sod  a  corenaot  by  71  CSsqp^r,  that  the  premises  should 

imuia  during  the  remainder  of  the  term  in  the  truatecst^ 

without  any  disturbance  by  him  or  any  peraon  ckdming' 

oodev  ham,  and  alao  a  covenant  for  further  assurance. 

By  indenture  of  feoffinent,  duly  executed  by  the  paa^ 

&a  tkerato^bearuig  date  the  2d  of  Kaoember  1771>  and 

msde  between  the  said  T.  Cooper  and  &  Heyrici,  and> 

J.  Hejfrici^  therttn  described  of  the  fint  parti  W*  Cooper 

and  JoAMta  Mtssj  thevein  described  of  the  seoowd  part^  and 

FihnhfH  Kis9  of  the  third  part;  itwas  witnessed,  lliat  in- 

coosideiatkn  of  a  manriage  then  intendedtio  be  solera-^ 

nised  between  T.  Cooper  and  JS.  IRtSy  and  of  a  consider^ 

sble  marrii^  portion  which  T,  Cooper  would  reodva 

with  E*  Kiss  on  the  solemnisBtion  of  the  mamsi^  and 

fer  the  wiahiiy  a^  jointure  and  provtsioa  of  maintenanoe' 

for  £.  JSss  in  lieu  of  dower  in  ease  the  marriage  should 

t^  effect,  and  she  should  ha{qpen  to  survive  T.  Cooper^ 

sad  fiir  the  setdbg  and  asswrbg  the  messuage,  dores^ 

lands,  and  hereditaments  tbereni  described,  to  the  severai 

uses,  and  under  and  subject  to  the  proviso^  eondidon, 

or  agreeswent  theveiu  expressed;  and  also  in  considsr- 

atioB  of  IQs.  a  piece  to  T.  Cooper^  S.Heyriekf  andJC 

Heyridk^  paid  by  W^XJooper  and  Joshua  Kks^  and  fer' 

C  c  4  divers 
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.1AM»       dbtrs  other  good  and  valuable  causes,  T.  Ccofer  ^id 
^^V  ,    grant,  bargain,  sell,   alien,  enfeoff,  and  confirm,  and 


S.  Heyrick  and  J.  Heyrick^  by  the  direction  and  wp^ 
Tnmi  ^  poiatment  of  the  said  T.  Cooper^  did,  according  to  tMr 
eeveral  respective  estates  therein,  bargain,  sell,  aliea, 
en^eofi^  and  confirm,  unto  W.  Cooper  and  Joskua  Khs^ 
their  heirs  and  assigns,  the  said  messuage  and  doses 
called  Uti^'Brodceys^  and  their  appurtenances  to  hold 
anto  W.  Cooper  and  J.  Kiss,  their  heirs  and  assigns,  to 
such  uses  as  the  same  premises  respectively  stood  limited 
to  before  the  execution  of  the  said  indenture  until  these-- 
leranisation  of  the  said  marriage ;  and  after  the  solemnis- 
ation thereof  to  the  use  of  said  T.  Cooper  and  his  as- 
signs fior  the  term  of.  his  natural  life,  without  impeach- 
ment of  waste ;  and  after  his  decease,  to  the  use  .of  the 
said  jg«  Kis$9  and  of  her  assigns  for  her  natural  life 
finr  her  jointure,,  and  in  lieu  of  all  dower,  and  thirds; 
and  after .  the  decease  of .  the  survivor  of  them,  the  said . 
T.  Cooper  and  £.  Kissy  to  the  use  of  the  heirs  of  the 
body  of  the  said  71  Cooper,  on  the  body  of  the  said 
E»  Km  lawfully  to  be  begotten ;  and  in  de&olt  of  such 
istue^  to  the  use  of  the  heirs  and  assigns  of  the  .said 
71  Goqper  for  ever.  Then  followed  a  proviso. enabling. 
TmCo^^  and  £.  Kiss,  during  their  joint  lives  by  deed, 
with  the  tonsent  of  fV.  Cooper  and  J.Kissy  or  the  sur- 
vivor, or  his  executors  or  administrators^  to  revoke  the 
aforesaid,  uses  or  trusts,  and  limit  fresh  uses  or  trusts. 
21  Cooper  by  that  deed  covenanted,  granted,  and  agreed 
f6r  himself,  his  heirs,  executors,  and  administrators,  to 
and  with  W.  Cooper  and  /.  Kiss,  and  their  heirs,  that.the 
premises  should  remain  to  the  uses  and  subject  to  the 
proviso  aforesaid,  and  be  quietly  enjoyed  accordingly, 
without  any  interruption  . by  T,  Cooper,  his, heirs  or. 

assigns. 
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iteignsi  or  &  Heyrick  and  <7.  Heyrick^  or  either  of  diem,  MM. 
tkeir,  or  either  of  their  heirs  or  assigns,  or  any  persons 
vfaansoerer  claiming  or  to  claim  under  them,  or  lihy  ^bf 
dwaiT.  lie  indenture  also  contained  a  power  of  at-' 
toroeyfiem  T.Cooper,  S.Heyrickj  and  J.Heyrick,  to' 
WUiam  fVardy  to  deKver  seisin  of  the  messuage  and' 
premises  by  the  said  deed  granted  and  enfeoffed,  unto 
t¥i  Cooper  and  J.  Kiss,  to  hold  to  them,  their  heirs  and 
assigns,  according  to  the  purport,  true  intent,  and 
meaning  of  the  said  indenture.  The  following  memo* 
randnm  of  livery  of  seisin  was  endorsed  on  the  said 
deed :  ^  Be  it  remembered,  that  on  the  5th  day  of 
Nooember,  in  the  year  of  our  Lord  1771,  the  within' 
named'  Wittiam  Ward,  by  virtue  and  in  execution  of  the 
power  and  authority  to  him  given  and  granted  by  the 
within  written  indenture,  did  enter  into,  and  upon  the 
messuage  or  tenement,  and  one  of  the  closes 'within 
granted,  in  the  name  of  the  whole  of  the  within  granted 
hereditaments  and  premises,  and  take  full  and  peaceable 
possesion  and  seisin  thereof,  in  the  name  of'  the  whole 
of  the  within  granted  hereditaments  and  premises ;  and 
immediately  after  deliver  over  the  same  unto  the  within 
mtmed'^ra/fam  Cooper  and  Jofkua  Kiss,  to  hold  to  them, 
their  heirs  and  assigns,  according  to  the  tenor,  purport,  • 
true  intent,  and  meaning  of  the  within  written  in- 
denture*" 

-  T.  Cooper  continued  in  possession  and  the  actual  occu- 
pation-of  the  premises,  in  the  indentures  of  the  1st  and 
2d  Ifwember  1771,  mentioned  from  the  time  of  executing  * 
the 'indentures  until  his  death  in  1809,  and  paid  an 
annual  chief  rent  of  sixpence  for  part  of  the  premiws  to 
the  lord  of  the  manor  oiBarmelU  Wileman,  one* of 
the^th2stees,  under  the  indenture  of  the  IstNofoember 
'   :  1771, 


1S9<K  1771,  did)  ip  \ftm«  1765,  and  T.  I^fifh  the 

j;7|[]^  tni^ce  imder  tl)«  w4  M«nt«i^  died  in  4pril  17ft7s 

MMfQCK  ^  made  by  his  vm  the  defeaden^  tfo^  J^fit^h  We 

Smu.  ewcptor.    Up^n  tbe  4w*  of  r.O^qp^Ti  Je%ii^ 

i|r4s  mti^  to  a  Ufe  iiitiii«$t  im^4w  tl^i  Uii«t«  o^  1M«« 
fItioDs  of  ei^ch  of  tbi^  fai4  iodeptufes  of  the  Ist  a»49dof 
Normlm  177)>  let  the  premises  to  tbe  defe»4fiat  Tiowtf 
]ff%ittc9(^  w4  received  tbe  rent  of  the  sumo  for  hev  Uffi. 
The  chief  rent  above  nieptioned  was  paid  to  the  lord 
of  the  manpr  during  the'  lifetime  of  Mrs*  Cbqp^t  and 
since  hec  deceaae,  by  t|fe  siMd  John  I^n€$  dqmi  to  the 
year  1816*  i 

^\k^  premises  sought  to  be  recqfveifei  by  the  action, 
are  the  whole  of  the  premises  grwt^  by  th^  indenture 
of  feoffment  of  the  2d  November  177I9  aqd  ai^e  the  saim 
as  ape  comprised  in  the  terqis  of  10,000  yei^rs,  IQ^OOO 
yean,  and  1000  yel^r^,  in  the  deed  of  assignment  of  the 
1st  Naoeiidfetf  1774  mentioned.  The  mairiage  of  jB^mo^ 
betk  Kis^  and  T^^f^^  Cooper  was  aplemniaed*  They 
had  no  issue  of  the  marriiige^  i^u)  T.  Cooper  died  in 
possession  of  4)e  said  pr^iies,  Hi«  wife  XfmMk 
survived  him,  apd  died  on  ov  about  the  8lh  day  ^f 
4pril  1910. 

Preston^  for  the  plaibtifl^  made  two  points,  firsts  bgr  tho 
feoffment,  Cooper  acqMired  the  fee  absolutely,  and  an  estate 
in  fee  rightful,  as  against  ail  persona  except  the  revet^ 
sioner.  Secondly,  by  means  of  the  feoffment  the  term 
was  forfeited  and  extinguishei^  and  the  right  under  the 
term  barred.  As  to  the  first  point,  the  authoridea  are 
^  uniform  from  the  time  when  Bradon  wrote  dowA.  to  the 

time 
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tiioe  wbm  th^  tfse  of  r^xyfor  v.  ]^or(te{a)  was  deckled-       ISff*- 
In  fjittkUoh  *.  61 1,  it  is  laid  down,  that  *^ yfhm  a  teofinf        -r—  . 
fof  Ji&  maketh  a  feoffinent  in  fee,  bj  such  9  feofiineiit     Bl^vii^' 
tb^  fi^  sixnple  passjetb.     So  a  tenant  for  years  may  mskfi      Ltvbs.  ' 
a  feoSioa^ntf  and  by  jus  feoffment  the  ffse  sinple  ab^dl 
p«l9 1  and  yet  be  bad  at  tbe  tim^  of  the  fisoffmept  majde 
but  an  ^tate  for  term  of  years."    Losd  Coke^  in  com- 
menting upon  tbis  passage^  says,  that  by  the  feqfiBaent) 
the  fep  simple  passes  by  force  of  the  liyeryy  and  th^t  it- 
is  a  diaseisin  to  the  lessor.    IHolrpjfd  J.     I^  Tm/^r  v. 
Horde^  ^ptd  Hfjomsfidi  considers  i^  as  i|  dissi^isin  only 
qt  tbe  election  pf  the  lesspr.    In  1  Bwrr.  112.  h^  says» 
<<  if  tbe  lessee  for  life  or  years  makes  ^  feoffip^t,  tb^ 
lessor  may  still  distrain  for  the  cent^  or  fhaij^  the  -pjSf - 
spa  to  whom  it  i^  paid  as  a  receiver';  or  ))ring  an  f|j^t* 
meo^  and  choose  whether  he  will  b^  considered  a^  dis* 
seised;"  and  be  cites  in  support  of  that  position  J^jC?^. 
calf  and  Kjptasiot^  v.  Parry^  a  manuscript  cases  de^id^ 
by  the  Court  of  Exchequer  in  1743.     **  Tenant  in  t^il 
of  lands  leased  by  his  father  to  a  second  soi^  for  livesi 
(under  a  power)  upon  his  fath^s  death,  rec^i?^  th^ 
ren^  from  the  occupier  as  oif  ner}  and  as  if  no  such  lease 
had  been  made,  duung  his  whole  lifi^     He  Quffisred  a 
common  recovery.     It  was  holden  that  thi^  was  on]|y  a 
disseisin  of  the  freehold  at  electiouy  and  that,  therefore^ 
he  could  not  make  a  good  tenant  to  the  prsecipe^  and 
the  recovery  was  adjudged  bad."]    In  ths^t  case  tfa^re 
w«s  a  mere  receipt  of  the  rent    No  actual  dissei^n  by 
the  eldest  son.     The  freehold  was  in  the  second  son  by 
fa^o^  of  the  lease.  The  opinion  of  Lord  Manffidd  is  the 
only  authority  in  support  of  the  position  cited  from  Tmf-^ 

(a)  1  Bi^rr.  6a 

hr 
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I824«       lor  y.  Horde,  and  it  is  at  variance  with  the  doctrine  laid 


B«fijd«nv 


down  by  Littleton  and  Lord  Coke.  The  feoffee  is  ijot  ten- 

^^  ipi''« 

MjmddiT  ant  to  the  lesson  A  feoffment  is  necessarily  a  disseisin  in 
Ltku.'  feet,  except  as  between  the  lord  of  the  seignory  and  his 
tenant.  Bracton,  lib.  2.  c.  1 4.  adverts  to  the  very  case  of  a 
stranger  entering  upon  a  vacant  possession  and  making  a 
feoffment,  and  states  the  law  to  be,  that  it  gives  a  fee  as 
between  the  feoffor,  the  feoffee,  and  all  others  who  l^ve 
not  the  right,  and  that  even  in  process  of  time  it  may 
become  good  against  the  person  who  has  the  right,  (a) 
The  feoffment  may  perhaps  be  void  against  other  per- 
sons on  the  ground  of  fraud,  or  it  may  be  void  a^inst 
the  reversioner  where  the  tenant  continues  in  possession 
and  pays  the  rent.  In  1  Inst.  330  b.  it  is  said,  that  the 
feoffor  may  annex  a  warranty,  whereupon  the  feo8ee 
may  vouch  him ;  and  in  36?  a,,  that  if  a  lessee  for  years, 
or  t€»iant  by  elegit,  &c.,  or  a  disseisor  incontinent  make 
a  feofiment  in  fee  with  warranty,  if  the  feofiee  be  im- 
pleaded he  shall  vouch  the  feoffor,  and  after  him  his 
heir  also;  because  this  is  a  covenant  real,  which  binds 
him  and  his  heirs  to  recompence  in  value  if  they  have 
assets  by  descent  to  recompence ;  for  there  is  a  feoff- 
ment de  facto  and  a  feoffment  de  jure :  and  a  feoffment 
de  facto  made  by  them  that  have  such  interest  or  pos- 
session as  is  aforesaid,  is  good  between  the  parties,  and 
against  all  men  but  *only  against  him  that  hath  right.*' 
In  Vocus  V.  Salkbury  (i).  Lord  Hale  takes  the  distinc- 
tion between  a  tenant  for  life  and  for  years ;  and  says, 
if  lessee  for  years  be,  the  remainder  over  for  life,  and 
the  lessee  levy  a  fine  and  five  years  pass,  the  lessot  is 
not  barred  by  any  non-claim,  because  the  fine  operates' 

(a)  See  ^lO/fr's.oote  to  Co.  JJU,]  330.  b.        (6)  Hdrdr.  400. 

nothing. 
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nothings  and  *^  partes  ad  finem  nihil  faabuerunt"- may        18^ 
be  pleaded  to  it ;  otherwise  it  is  where  a  tenant  for  life  ^ 

levies  a  fine,  for  he  has  a  freehold,  and  his  fine  displaces  M«>y"*^/ 
the  remainders,  and  therefore  an  entry  is  requisite  within  Ltmt^  ^ 
five  years  after  the  death  of  the  tenant  for  life ;  and, 
therefore^  when  a  lessee  for  years  or  at  will  is  to  levy  a 
fine^  It  is  usual  for  the  lessee  to  make  a  feoffment  fir^t, 
to  displace  the  other  estates.  *<  In  Whaley  v.  Tankred  (a), 
C  Meynellf  tenant  for  ninety-nine  years,  if  he  should 
live  so  long,  remainder  to  E.  Meynel  in  tail,  on  the  14th 
of  October  1656,  enfeoffed  the  defendant  and  his  heirs, 
and  in  Hilary  1656  levied  a  fine,  sur  conusans  de  droit 
come  ceo,  &c.,  with  proclamations  to  the  same  C.  Tankred j 
to  the  use  of  him  and  his  heirs,  who  entered  accord- 
ingly. On  the  28th  of  August  1661  E.  Meynel  died. 
C.  MeyneU  on  the  18th  March  1664,  died ;  on  the  10th 
Aprils  23  Car.  2.,  1672,  the  lessor  of  the  plaiutiff  being 
eldest  son  and  heir  of  E.  Meynel^  entered,  and  the  question 
was,  whether  his  entry  was  lawful,  or  whether  E.  Meynel 
ought  to  have  entered  within  five  years  after  the  fine 
levied,  or  should  have  other  five  years  after  the  death  of 
C.  Meynel.  {b)  And  it  was  resolved  that  he  should  have 
five  years  after  the  expiration  of  C  MeyneFs  estate  by 
his  death,  and  that  there  was  no  difference  between  the 
lessee  for  life  and  the  lessee  for  years  as  to  this  point*' 
[^BayleyJ.  Does  a  feoffment  destroy  a  term  created  to  at- 
tend an  inheritance  ?]  It  does  if  the  trustee  of  the  term 
is  acting  in  privity  and  concert  with  the  feofibr.  All 
these  authorities  shew  that  a  feoffment  by  tenant  for 
years  will  give  a  fee  against  all  persons  except  the  right- 
fill  owner.     The  case  of  Taylor  v.  Horde  was  rightly  de- 

(«)  Sir  r.  Rnym.  21 9. . 

(6)  Bj  the  report  of  thii  cas«  in  S  Z«v.  51.  it  tppcan  that  the  heir 
an  infant  at  the  time  of  C.  Meynef^  death. 
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I^fM^  feofFroent.  If  a  tenant  in  tail  make  a  feoffment  hU 
feoffment  creates  a  discontinuance.  Tlie  statute  of  Wesi^ 
minsier  gBLve  as  a  remedy  for  disseisin,  the  assize  of  qot^ 
disseisin.  That  remedy  formerly  stood  in  the  place  of 
the  modern  action  of  ejectment  It  was  frequently  a 
proceeding  founded  on  fiction,  and  parties  were  in  many 
cases  allowed  to  consider  themselves  disseised,  in  order 
to  try  the  right  by  this  speedy  remedy;  and  maDy  of 
the  disseisins  which  were  redressed  by  this  prooeedii^ 
were,  disseisins  at  election  only.  There  «^ere  formerly 
only  two  cases  of  actual  disseisin,  entry  into  the  posses^ 
sien  by  force  or  entry  on  a  vacant  possession ;  or  a  feu- 
dal act  by  a  person  who  obtained  the  i>ossession  rightfully» 
as  lessee  for  life  or  years,  or  person  having  a  mere  naked 
possession.  If  tenant  for  years  or  for  life  makes  a  ieoit 
ment,  his  wife  will  be  entitled  to  dower,  because  he  gains 
a  fee  by  the  feoffment,  and  the  feoffee  who  derives  title 
from,  the  feoffor  is  estopped  from  saying  that  the  latter 
had  not  a  fee  while  the  wife  of  a  tenant  for  life  who 
makes  a  lease  to  another,  for  the  life  of  that  other, 
will  not  be  dowable,  (a)  The  party  disseised  has  not 
any  right  to  treat  this  as  a  disseisin  at  election.  If 
there  be  tenant  for  years,  and  a  stranger  wishes  to  make 
a  feoffment,  so  as  to  work  a  disseisin,  there  must  either 
be  an  ouster  of  the  tenant  for  years,  or  his  consent  must 
be  obtained  to  the  livery.  To  make  a  feoffment  good 
and  valid  nothing  except  possession  is  necessary;  but  if 
the  tenant  for  years  does  consent  to  the  feoffment 
which  is  a  wrongful  act,  and  a  feudal  alienation  against 
the  reversioner,  that  assent  to  livery  of  seisin  made 
by  a  stranger  is  a  forfeiture;  it  is  an  attoniment 
to  a  stranger ;  a  recognition  of  a  title .  in  him  to  the 

(a)  Preston  on  EsUtM,  tit  JDower,  555,  IsC  editbo. 

prqudice 


IN  THE  Fifth  Year  of  GEORGE  IV.  Ml 

prgodioe  of  the  rightful  owner.  In  this  case^  if  the  as^  18^ 
signee  of  the  term  had  entered  immediately  after  the 
feoffment,  claiming  the  term,  he  would  have  restored  the 
-seisin  to  the  reversioner.  In  lAHUton^  s.  472.  it  is  said^  haaok 
if  a  man  be  disseised  by  two,  if  he  release  to  one  of  them 
he  shall  hold  his  companion  out  of  the  bnd,  and  by 
such  release^  he  shall  have  the  sole  possession  and  estate 
in  the  land.  But  if  a  disseisor  enfeoff  two  in  fee^  and 
the  disseisee  release  to  one  of  the  feoffees,  this  shall 
enure  to  both  the  feoflees.  The  cause  of  the  diversity 
between  these  two  cases  is  sufficiently  obvious ;  in  the 
latter  case  the  feoffees  come  in  by  title,  i.  e.,  by  feo£& 
ment  or  feudal  contract,  while  in  the  former'  case  the 
disseisors  come  in  by  wrong.  Lord  Cok^f  in  com^ 
menting  on  this'  passage,  observes,  '*  This  is  to.  be 
understood  where  tenant  in  fee  simple  is  disseised  and 
releases ;  for  if  tenant  for  life  be  disseised  by  two,  and  he 
released!  to  one  of  them^'  this  shall  enure  to  them  both^ 
for  he  to  whom  the  release  is  made  hath  a  larger  estate 
than  he  that  releaseth,  and  therefore  cannot  enure  to 
him  alone,  to  hold  out  his  companion ;  for  then,  should 
the  release  enure  by  way  of  entry  and  grant  of  his  estate, 
find,  OHisequendy,  the  disseisor  to  whom  the  release  is 
made,  should  become  tenant  for  life,  and  the  reversion 
revested  in  the  lessor ;  which  strange  transmutation  and 
change  of  estates  in  this  case  the  law  will  not  suffer. 
But  if  lessee  for  years  be  ousted,  and  he  in  the  reversba 
disseised,  and  the  lessee  release  to  the  dissdsor,  the  dis- 
seisee may  enter,  /or  the  term  for  yean  is  extinct  and 
determined.  But  otherwise  it  is  in  the  case  of  a  lessee 
ibr  life,  for  the  disseisor  hath  a  freehold,  whereupon  the 
release  of  tenant  for  life  may  enure;  but  the  dissdsor 
-hath  no  term  for  years  whereupon  the  rdeaae  of  the 
Vol..  III.  D  d 
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f  d9k  lessee  for  years  may  enure.''  This  passage  b  an  aotho* 
rity  CD  shew  that  the  term  for  years  was  extingaisbed  by 
tbe  feoffinent,  and  tbat  tbe  lord  had  a  right  to  enter  as 
soon  as  that  feo0nient  was  made.  iLiMedale  J.  It  is 
quite  dear  tbat  the  feoffment  is  of  no  avail  unless  it  was 
made  with  the  consent  of  the  termor.  Now  it  appears,  that 
at  the  time  when  it  was  made  the  term  had  been  aasignedi 
and  there  is  notlung  to  shew  that  the  assignees  knew  or 
assented  to  the  feofibent  that  was  afterwards  made.] 
Tbe  assent  of  the  trustees  appears  by  the  terms  of  the 
assignment)  for  it  refers  to  an  indenture  of  three  parts, 
to  be  made  on  the  following  day,  and  tbat  was  the  feoff* 
ment  At  all  events  the  assignor,  as  soon  as  he  made 
the  feoffinent,  may  be  considered  as  claiming  adversely 
to  the  trustees,  and  the  feoffment  and  assignment  were 
parts  of  the  same  transaction,  and  that  species  of  injury 
to  the  reversioner,  which  gave  htm  a  right  to  .enter 
for  li^  forfeiture,  by  reason  of  the  attempt  to  gain  the  fee^ 
and  change  the  tenancy  to  his  pngudioe. 

TUndal  contrii  was  stopped  by  die  court* 

Abbott  C«  J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  in  this  case.  My  judgment  is 
founded  upon  the  ground  that  the  feoffment  did  not 
operate  to  destroy  the  term  of  years,  because  it  does  not 
appear  to  have  been  made  with  the  consent  of  those  who 
bad  the  term.  At  the  same  tim^  however,  I  beg  tbat 
I  may  not  be  considered  as  giving  my  assent  to  the  doc- 
trine which  has  been  advanced  upon  the  £rst  branch  of 
the  case.  There  is  so  much  good  sense  in  the  doctrine 
laid  down  by  Lord  Mans/kid,  that  I  should  be  sorry  to 
find  any  ground  for  sa3ring  that  it  could  not  be  snp> 

ported^ 
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ported.    It  18  admitted  in  thij^  case,  that  if  there  be  a       18Ai* 
lessee  fi>r  term  of  years  in  possession,  and  a  fieoflbient  - 

Doc  dflBM 

be  inade  by  a  strangers  that  that  feoffment  would  not  be  Mamwcb 
good  nnless  the  lessee  assented  to  it  Now  at  the  time  ^^u. 
when  the  feoflEment  in  this  case  was  made^  Cooper  had 
ceased  to  be  the  lessee  for  the  term  of  years,  for  the 
Yery  day  before  the  feoffment  was  executed  he  had  coib- 
veyed  his  interest  in  the  term  to  two  trustees.  On  the 
2d  oS  November^  therefore)  the  day  when  the  feoffinent 
was  exepnted,  the  term  was  in  them.  Is  there  any  thing, 
on  the  face  of  this  case  to  shew  that  they  assented  to  the 
feoffment?  If  that  assent  was  gtven,  it  ought  either  to 
have  been  expressly  found,  or  facts  should  have  been 
stated,  necessarily  leading  to  the  conclusion  that  such 
consent  was  given ;  but  no  such  facts  are  stated  in  this 
oisev  It  appears,  indeed*  by  the  recital  in  the  indenture 
of  ass^ment,  that  it  was  made  in  consideration  of  a 
marriage,  intended  to  be  had  between  the  assignor  and 
Elizabeth  KisSf  and  for  the  considerations  mentioned  and 
expressed  in  a  certain  indei^ure  of  three  parts,  intended 
to  bear  date  the  day  after  the  date  of  the  assignment, 
and  made  between  T.  Cooper^  S.  and  J.  Heyrickf 
W*  Cocper^  and  J.  Kiss  and  Elizabeth  Kiss.  Now  I 
cannot,  from  this  recital,  collect  that  the  assignees  ac- 
cepted the  term  upon  certain  trusts,  for  the  purpose  of 
epaMing  Cooper  to  make  a  feoffment,  and  so  destroy  the 
term,  and  defeat  the  trusts.  The  intended  deed  is  not 
called  an  indenture  of  feoffment  in  the  deed  of  assign- 
ment, and  I  cannot,  therefore,  say  that  these  trustees 
were  informed  that  an  indenture  of  feoffment  was  in- 
tended*;  and  que  reason  why  we  should  not  pr^ume  r 
that  they  assented  to  such  a  deed  is,  that  the  objects  of 
the  aasignmeDt  would  thereby  be  defeated.  Then  it  is 
D  d  2  argued. 
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ltt4^  wrgoedf  that  Cooper^s  possession  was  adrerse  to  die 
trustees  of  the  term ;  but  I  cannot  accede  to  that,  be- 
tause,  by  the  assignment,  he  was  to  have  the  beneficial 

£mib  enjoyment,  so  that  his  possession  was  consistent  with 
die  terms  of  the  trust.  The  foundation  of  the  ar- 
gument urged  in  this  case  therefore  &ils,  because  there 
is  nothing  to  shew  that  die  trustees  assented  to  the  de- 
stmcdon  of  that  term,  or  to  die  feoffment  which  was 
afterwards  executed.  Whether  this  feoffment  worloed  a 
forfinture  or  not  may  be  a  question  between  the  rever- 
sioner and  the  lessee ;  but  not  appearing  to  have  been 
made  with  the  assent  of  the  assignees  of  die  term,  it  is 
of  no  avail  against  them.  For  these  reasons,  I  think  the 
judgment  of  the  Court  must  be  for  the  defisndant.  ' 

Batlev  J.  It  is  conceded  that  the  rightful  fee  is,  or 
oaght  to  be,  in  the  original  lessor,  or  in  bis  representa- 
tives. Here,  an  attempt  has  been  made  to  turn  the 
term  into  a  wrongful  fee,  and  so  to  vary  the  relative 
situation  of  ^the  lord  and  third  persons.  One  of  the  con- 
sequences that  would  result  from  the  doctrine  contended 
for  in  argument  would  be,  that  this  property,  which 
before  would  have  been  liable  as  a  chattel  interest  to  the 
payment  of  debts,  would  be  transmitted  to  the  heir  at 
htm  firee  fifom  those  burthens  to  which  it  would  be  liable 
in  die  hands  of  the  personal  representative.  It  is  said 
that,  since  the  introduction  of  common  recoveries,  it  has 
been  the  common  practice  with  conveyancers  to  make 
a  feoffment  with  livery  of  seisin  of  the  land  to  the  person 
against  whom  the  writ  of  entry  was  intended  to  be 
brought:  the  opinion  being,  that  the  feoffment  was  the 
most  secure  conveyance  by  which  a  tenant  to  the  praocipe 
could  be  made ;  because,  if  the  feoffor  is  in  possessidbi  at 

the 
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the  time  when  the  livery  of  seism  is  made^  the  feoffmeDt      MM. 

is  supposed  to  pass  a  good  estate  of  firee^d  either  by 

right  or  by  wrong.    But  a  court  of  law  ought  to  set  its 

&ce  against  deeds  which  are  intended  to  work  fraud  ;0r 

wrong;  and  I  am  glad,  that  in  this  case  there  is  auffi*' 

dent  ground  for  saying,  that  the  feoffinent  is  not  t0 

take  eflfect     It  is   a  general   rule,   that  unless  the 

persons  entided  to  the  actual  possession  concur  in  the 

ieofiment,  it  will  not  defeat  theur  interest    That  being 

so^  the  term  in  this  case  continued  against  all  persons 

but  the  lord.    It  is  unnecessary  to  say  whether  it  oon* 

tinned  as  against  him ;  for  in  this  case^  the  day  before 

the  feofiinent  was  executed,  the  interest  which  Cooper 

had  had  in  the  term  was  assigned  to  two  trustees.    They 

then  took  the  legal  interest  in  the  term  upon  trusts  which 

would  probably  continue  for  a  long  time,  and  it  was  theur 

duty  not  to  lend  themsdves  to  any  act  tending  to  defeat 

that  interest.  We  must  presume  that  they  did  thdr  duty^ 

and,  therefore,  that  they  did  not  concur  in  any  act  to 

defeat  the  term.    It  is  not  found  as  a  fiict  in  the  omm^ 

that  the  feofiment  was  executed  with  their  consent  i  an4 

if  it  was  not,  then  it  is  conceded  that  the  term  was  not 

destroyed,  because  the  trustees  were  entijded .  to  the 

actual  possession,  and  we  must  therefore  presume  that 

they  had  it.    As  it  does  not  i^pear,  therefore^  diat  the 

feoffinent  was  made  with  their  concurrence,  the  term  is 

not  defeated.    The  lord  may,  if  he  pleases,  insist  upon 

the  forfeiture^  and  that  will  raise  a  different  question 

whidi  it  is  not  necessary  now  to  decide. 

J^oLROTD  J.    I  think,  even  supposing  that  it  liad 

appeared  by  the  fects  of  this  case,  that  the  trustees  of 

the  term  had  assented  to  the  feo£5nent,  the  term  would 

Dd  5  not 
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J^%«  not  thereby  have  been  destroyed,  except  at  the  elecUon 
Dos  dm.  ^  ^  loi'^f  ^bo  might  have  taken  advantage  of  it.  But 
%l^^'  consent  is  not  to  be  presumed,  and  it  is  not  found  as  a 
Lrxn  ^^  jj^j.  ^^  ^y  fg^g  stated  which  would  necessarily 
lead  to  the  conclusion  that  there  was  such  a  consent 
It  is  admitted,  that  a  feoffinent  by  a  stranger  would  not 
operate  as  a  destruction  of  the  term.  The  passages 
cited  from  LiUletan  and  Lord  Coke  upon  the  general 
nature  of  disseisin,  are  considered  by  Lord  lian^leld  to 
apply  tp  disseisin  by  election.  In  this  case  the  actual 
possession  continued  the  same  as  if  the  term  had  con^- 
tinued,  and  the  parties  had  enjoyed  the  possession  under 
the  term ;  and  if  so,  then  the  possession  is  to  be  con- 
sidered as  founded  upon  the  right,  and  not  upon  the 
wrong,  by  analogy  to  the  principle  of  remitter.  The 
greatest  mischief  might  arise  in  cases  of  this  kind,  if 
secret  conveyances  like  these  were  to  operate  against 
parties  really  interested.  The  nature  of  a  feoffment  and 
disseisin  are  materiidly  altered  since  the  time  when 
LaMeion  wrote.  Such  a  case  as  this  differs  materially 
from  thatwh^re  an  actual  ouster  of  the  fredtoldor  for- 
merly took  place.  The  latter  then  no  longer  performed 
the  services.  There  was  not  only  a  change  of  possession, 
but  die  person  taking  possession  was  adopted  by  the  lord, 
ttnd  allowed  by  him  to  perform  all  the  functions  of 
tenant  It  has  been  admitted,  that  in  order  to  make 
the  feoffment  efiectual  in  this  case  the  tenant  ought 
4o  havp  been  ousted,  or  that  his  consent  ought  to  have 
been  gained.  For  these  reasons  I  think  that  the 
lessor  is  not  entitled  to  recover. 

LiTTLEDAix  J.  concurred. 

Judgment  for  defendant. 


C   A.S   E    S 

ARGUED  AND  DETERMINED  1824. 

Court  of  KING'S  BENCH, 

Michaelmas  Term, 

In  the  Fifth  Year  of  the  Reign  of  George  IV. 


Young  a^aiW  Miller.  SSlSJ«h. 


'^rmS  cause  was  referred  to  two  arbitrators,  one  named  ^^^**^»  * 

by  each  party,  and  such  third  person  as  should  be  two  urbitraton 

chosen  by  the  other  two ;  the  award  of  any  two  to  be  named,  toge- 

binding.   The  arbitrators  not  coinciding  in  the  appomt-  third,  to  be 

ment  of  a  third,  agreed  that  each  should  name  one  per-  thaTai^  tho 

80D,  and  that  they  should  then  toss  up  for  choice.    The  ^!!^^^l^ 

plaintilPs  arbitrator  won,  and  appointed  the  person  ^jfj^^JJ* 

whom  be  had  before  named.    An  award  in  favor  of  the  ^  f^ 

■hould 


plaintiff  having  been  made  by  these  two,  a  rule  was  ob-  one  ptnou* 

tained  to  set  it  aside,  on  the  ground  that  die  third  arbi-  right  of  idoct* 

trator  had  been  improperly  appointed.  to  umcd 

should  be  do- 
(crmtned  by  lot :  Held,  that  this  mode  of  appdntiiig  the  third  arbitntor  was  bad,  and  ft 
mffident  groond  for  siting  aside  the  award* 

D  d  4  Tindal 


Toova 
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15^  Tindal  sheweA  cause,  and  contended,  that  as  two  per- 

8<H18  were  named  before  the  arbitrators  tossed  up,  one  of 
whom  the  winner  was  bound  to  appoint,  this  case  was  to 
be  governed  by  Neale  v.  Ijedger.{a)f  where  Lord  Ellen' 
borough  held,  that,  under  such  circumstances,  this  mode 
of  ajqpointbg  a  third  arbitrator  was  not  objectionable. 

Parket  contrd.  This  case  is  distinguishable  from 
Neale  v.  Ledger^  for  there,  the  parties  out  of  whom  the 
choice  was  to  be  made,  were  named  before  any  thing 
was  said  about  tossing  up,  and  that  mode  of  selection 
was  resorted  to  because  the  two  persons  proposed  were 
considered  to  be  equally  eligible.  Here,  the  agreement 
to  appoint  by  lot  was  made  before  the  nomination  of  the 
two  persons,  of  whom  one  was  to  be  appointed.  This 
is  much  more  like  WeUs  v.  Cooke  (£},  where  such  a  pro- 
ceeding was  considered  sufficient  cause  for  setting  aside 
the  award. 

Per  Curiam.  This  rule  must  be  made  absolute.  The 
present  case  bears  a  much  greater  resemblance  to  Welh 
V.  Cooke  than  to  Necde  v.  Ledger.  The  agreement  to 
toss  up  preceded  the  nomination  of  the  two  persons  out 
of  whom  the  choice  was  tP  be  made.  Each  of  the  arbi- 
trators had  then  precluded  himsdf  from  the  opportunity 
of  objecting  to  the  person  nominated  by  the  other,  how- 
ever unfit  he  might  be  for  the  office  which  he  was  to 
dischaige. 

Rule  absolute. 
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Rogers  against  Jones.  '  Monday, 

JVbvrmAer  8Ui* 

THIS  was  an  action  of  trespass  for  false  imprison-  I" »» *^^^ 
,       ,  -  ■gatnit  a  ma- 

ment,  brought  against  the  defendant,  a  justice  of  ffittnte, 
peace.    At  the  trial  before  Park  J.,  at  the  last  Sum-  lODment  the 
mer  assizes  for  the  county  of  Hereford^  the  plaintiff  \  S^mitmCTt 
proved  a  commitment  by  the  defendant,  reciting,  that  a  Juw^dtoct. 
certain  quantity  of  wood,  the  property  of  T.  2).,  had  ^^^||^"' 
been  cut  and  spoiled,  and  taken  and  carried  away,  and  ^I^®?  ®f  *''* 

^  ...      pl«int»ff  A)P  an 

that  he  had  just  cause  to  suspect  that  the  plaintiff  did  offence  differ. 

,  ,    t  1         nig  from  that 

cut,&c,  and  carry  away  the  same,  and  that  two  ashen  recited  in  the 
trees  stolen  were  found  on  the  plaintiff's  premises,  and  Held,  that  thia 
that  he  could  not  give  any  satisfactory  account  how  he  no/iutifloitlon 
came  by  the  same ;  and,  therefore,  that  he,  defendant,  ^nro^i"*^" 
convicted  plaintiff  of  cutting,  spoiling,  taking,  and  carry-      J^  f!?"** 
ing  away  wood,  the  property  of  T.  2).  ,•  and  the  defendant  *?  ^^•P'l'* 
ordered  the  plaintiff,  within  the  space  of  twenty-five  days  ©^ *>»  «»«• 

'  .  under  the 

tben  next  ensuing,  to  pay  to  T.D.Wz.^  in  satisfaction  43^3.  e.ui., 
of  tlie  damage  done,  and  also  ordered  the  plaintiff,  within  aence  to  shew 
the  same  space  of  twenty-five  days,  to  pay  to  the  overseers  mentioned  in 
of  the  parish,  for  the  use  of  the  poor,  20/.  for  the  said  of-  fcJi~°u5f " 
fence,  and  plaintiff  was  committed  for  disobeying  ^l^^s^^^*^^^ 
order.     On  the  part  of  the  defendant  a  conviction  [t  was  held, 

,  ^  -  howerer,  that 

Was  produced,  by  which  it  appeared  that  the  plain-  thatsutute 
tiff  was  convicted,   under  the  6  G.  S.  c.  48.,  for  that  to  cases  where 
he,  on,  &C.,  did  go  into  the  wood  grounds  belon^ng  been  quashed, 
to    r.  D.,   of,   &c.,    and   did   cut,    spoil,    take,  and  JSbaitheerU*' 

'  dance  was  not 
admitfible  for  that  purpoie.     Quaere,  whether  it  was  admissible  in  mitigation  of  damages. 

fdo- 
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iaS4i  feloniously  carry  away  two  ash  trees  of  libe  said  T.  Z>*9 
not  having  the  consent  of  the  said  T.  D.,  the  owner  of 
the  said  woods,  nor  of  any  other  person  entrusted  with 
the  care  thereof  for  which  oflfence  the  plaintiff  was  or- 
dered to  pay  the  sum  of  20/.,  together  with  the  sum  oF 
S/.  05.  6c2.,  for  the  charges  and  eacpenoes  attending  the 
said  conviction,  this  being  his  first  ofience ;  and  it  was 
contended,  that  as  this  conviction  was  good  upon  the 
fiice  of  it,  it  was  evidence  of  all  the  facts  stated  in  it,  and 
a  justification  of  the  imprisonment;  but  the  learned  Judge 
was  of  opinion  that  the  commitment  not  being  founded 
on  the  same  statute  was  not  justified  by  the  conviction. 
Evidence  was  then  tendered  to  shew  that,  the  plaintiff 
had  been  guilty  of  the  offence  imputed  to  him ;  but  the 
learned  Judge  thought  it  inadmissible^  and  the  plaintiff 
obtained  a  verdict  for  23/. 

Sir  W.  Owen  now  moved  for  a  new  trial.  It  is  a 
general  rule,  that  in  trespass  against  a  magistrate,  a 
subsisting  conviction,  good  upon  the  face  of  it,  for  an 
ofience  within  his  jurisdiction,  being  produced  on  th^ 
trial,  is  sufficient  evidence  of  the  facts  stated  in  it,  and  a 
bar  to  the  action ;  Strickland  v.  Ward  (a),  Masujf  v* 
Johnson  (&),  Brittain  v.  Kinnaird  (c),  and  Gray  v.  Cboit- 
s(m.(d)  Now  here,  the  conviction  produced  is  of  aa 
oflknce  on  the  6  G.  3.  c.  48.  It  is,  therefore,  evidence 
that  the  defendant  was  guilty  of  the  offence  charged  in  it, 
and  that  it  was  a  matter  within  the  jurisdiction  of  the 
convicting  magistrate.  It  is  true,  that  the  plaintiff 
shewed  a  commitment. by  the  defendant  under  an  old 
statute,  stating  an  o£knce  not  founded  on  the  6  6. 8^ 


(a)  7  T.  J2.  S39.  (6)  12  EaU,  67. 

(c)  I  Brod^i B,A32.  {d)  16^xe»15. 


but 
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but  a  magistrate  may  draw  up  his  eonvietion  after  die       lM4v 
party  has  been  committed;  Gritt^y.Cookson.{a)  Secondly, 
the  learned  Judge  ought  to  have  received  evidence  to 
shew  that  the  defendant  actually  committed  the  offence 
cbaiged  in  the  conviction,  because,  by  the  43  O.  S.  e.  141. 
it  is  enacted,  that  in  all  actions  brought  against  any  jnan 
tic^  for  or  on  account  of  any  conviction  made  by  him, 
under  any  act  of  parliament,  or  for  any  act  done  or  com* 
manded  by  him  for  the  levying  any  penalty,  apprehend- 
ing any  party,  or  about  carrying  such  conviction  into 
eflbct,  in  case  such  conviction  shall  have  been  quashed, 
the  plainti£^  besides  the  value  of  the  penalty  which  may 
have  been  levied,  shall  not  recover  any  more  damagea 
than  9d^  nor  any  costs  of  suit,  unless  it  shall  be  ex- 
pressly alleged  in  the  declaration  in  sudi  action,  which 
shall  be  an  action  on  the  case  only,  that  such  acts  were 
done  maliciously  and  without  any  reasonable  or  probable 
cause ;  and  by  s.  2.  of  the  same  statute  the  plaintiff 
shall  not  recover  back  the  penalty  levied,  nor  any  da* 
mages  or  costs,  if  the  justice  proves  at  tlie  trial  that  the 
plaintiff  was  guilty  of  the  oflfenoe.     The  learned  judge 
was  of  opinbn  that  the  statute  applied  to  those  cases 
only  where  the  conviction  had  been  quashed ;  but  that 
constructitm  is  liable  to  this  inconsistency,  that  it  would 
put  a  magktrate  in  a  better  situation  when  his  conviction 
haa  been  quashed  than  when  a  valid  conviction  exists, 
which  would  be  absurd  and  unjust    The  statute  is  in 
the  alternative.    The  words  ^*  in  case  such  conviction 
shall  be  quashed,"  apply  only  to  the  latter  part  of  the 
sentence,  to  acts  done  for  or  about  the  carrying  of  the 
conviction  into  efict,.  and  not  to  the  former,  words, 
**  for  any  act  done  or  commanded  by  the  justice  for  the 

(a)  16  East,  13. 

levying 
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Jriit^  levying  any  penalty,  apprehending  any  partyi"  ftc*  Be- 
T  ' ,  sides,  at  all  events,  the  evidence  ought  to  have  been  re« 
oeived  in  mitigation  of  damages. 


Jovis.'. 


Per  Curiam*  The  commitment  and  convictioa  da 
not  connect  themselves  together.  A  magistrate  can* 
not  justify  a  commitment  for  one  offence  by  a  conviction 
for  another  and  different  offence.  Here^  the  pUdndff 
has  been  imprisoned  under  a  commitment  for  disobedi- 
ence to  an  order  of  a  magistrate,  by  which  he  was  di- 
rected to  pay  1 15.,  as  a  recompence  to  the  owner  of  the 
wood  taken,  and  £0/.  to  the  overseers  of  the  poor  of  the 
parish.  It  is  difficult  to  say  that  that  order  and  com- 
mitment are  founded  on  any  statute.  It  would  appear 
that  the  magistrate  intended  to  proceed  on  the  15  Car.^. 
e.  2.,  but  the  punishment  is  not  warranted.  The  con- 
viction upon  which  the  magistrate  relies,  as  a  justifi- 
cation for  this  imprisonment,  is  founded  on  the  6  G.  3. 
c.  46.,  by  which  it  is  made  an  ofience,  wrongfbUy  and 
maliciously  to  cut  down  trees  without  the  consent  of  the 
owner.  That  conviction  would  have  been  an  answer  to 
an  action  for  a  commitment,  in  respect  of  the  oflfence 
mentioned  in  it ;  but  it  is  no  justification  of  imprison- 
ment for  any  other  offence.  As  to  the  other  point,  it 
was  held  by  this  Court,  in  Gray  v.  Cookson^  that 
the  4S  G.  3*  c.  i4<l.  applied  only  to  cases  where  the  con- 
viction had  been  quashed.  If  the  argument  urged  to-day 
were  to  prevail,  a  magistrate  might  convict  on  insuffi- 
cient evidence,  and  afterwards  be  permitted  to  shew 
that  sufficient  evidence  might  have  been  adduced  to 
justify  the  conviction.  Th6  only  other  point  is,  whether 
this  evidence  ought  to  have  been  admitted  in  mitigation 
of  damages.  Now  even  supposing  it  to  have  been 
admissible,  as  the  commitment  was  illegal,  and  the 

jury 
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jury  have  only  ^ven  the  plaintiff  a  verdict  for  SSi, 
which  was  the  sum  that  he  must  have  paid,  in  or- 
der to  relieve  himself  from  that  illegal  imprisonment, 
we  cannot  say  that  under  such  circumstances,  a  less 
sum  ought  to  have  been  given. 

Rule  refused. 


Doe  Dem.  Jackson  against  Wilkinson.         Monday, 

EJECTMENT.     Attlie  trial  at  the  last  assizes  for  Defendant  m. 
^t  111-  11  dosedawnaU 

Chestery  it  appeared  that  the  action  was  brought  to  piece  of  waste 
receiver  possession  of  a  small  piece  of  land  by  the  side  Jdeofa  public 
of  a  turnpike  road.    About  thirty-three  years  ago  the  ©craiSS'irfor 
defendant  enclosed  the  land  in  question,  which  was  then  l^'il^gj^^*"- 
waste.    One  Traffbrd  was  then  owner  of  the  freehold  of  •"^  ^*  ^ 

•*'  the  expiration 

the  land  on  each  side  of  the  road.    In  1808  the  lessor  of  ^  that  Ume, 

the  owner  of 

the  plaintiff  purchased  the  estate  of  Traffbrd*    In  1816  the  adjoining 

l^fi(]{  demanded 

he  demanded  6d.  rent  of  the  defendant,  who  paid  it  on  ed.  rent,  which 

three  several  occasions.    Nothmg  was  said  to  him  about  on  thr^  several 

die  light  in  which  the  rent  was  claimed.    In  1822  no-  ^^**em:  ^^ 

tice  to  quit  was  given,  which  he  refused  to  comply  with,  .^^  ^In****** 

contendinir  that  he  had  a  right  to  the  dose.   The  learned  ^}  ^«''  «^- 

°  ^  dence,  was  con- 

C!hief  Justice  of  Chester  told  the  jury  that,  if  they  be-  elusive  to  shew 

that  the  occu- 

ueved  the  evidence  as  to  payment  of  rent,  they  must  find  pation  of  de- 
fer the  plaintiff.  A  verdict  havinff  been  found  accordingly^  hy  permission, 

and  entitled  the 
plaintiff  to  a 

D.  F,.  Jones  moved  for  a  rule  nisi  for  a  new  trial. .   The  y  J[^  ^^  ^^,^     •  /J 
learned  Chief  Justice  was  wrong  in  treating  payment  of  ^^^Czy^ 
rent  as  conclusive  in  this  case.  It  did  not  appear  that  the  ^^ 

defendant  had  any  intimation  of  the  right  in  which  the 
payment  was  demanded.  It  was  very  probably  paid 
through  fear  or  mistake.     It  should  at  all  events  have 

been 
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1824.       been  left  to  .the  jury  to  say  whether  the  defendant  paid 
y^^  j^      the  money  as  tenant.  Fenner  v.  Duplock.  {a) 

Jackmqm 

WiuEimow.  Abbott  C.  J.  I  think  that  the  learned  Chief  Jn^tioe 
waairanranted  in  treating  the  payment  of  rent  as  cpndiii- 
sive  evidence  that  the  former  occupation  by  the  defendant 
was  a  permissive  occupation;  which  view  of  the  case 
was  strongly  corroborated  by  the  situation  of  the  piece 
of  land  in  dispute.  Then,  the  only  question  wast  whe» 
ther  the  evidence  given  was  true^  and  it  is  not  pretended 
that  any  doubt  existed  on  that  point 

HoLROYD  J.  (d)  In  BulL  N.  P.  104.  it  is  said,  <^  A 
distinction  has  been  taken,  and  alk)wed  by  all  the  Judged 
on  a  case  reserved  by  Pengelfy  C.  B.,  that  if  a  cottc^  is 
built  in  defiance  of  a  lord,  and  qniet  possession  haa  been 
had  of  it  for  twenty  years,  it  is  within  the  statute;  bat 
if  it  were  built  at  first  by  the  lord's  permission,  or  any 
acknowledgment  have  been  since  made^  (though  it  were 
one  hundred  years  since,)  the  statute  will  notrunagunst 
the  lord*"  Here  the  payment  of  rent  was  an  admow- 
ledgment  that  the  occupation  was  by  permission.  Had 
the  defendant  known  that  the  lessor  of  the  plaintiff 
coald  not  otherwise  prove  a  tenancy,  it  is  probable  that 
he  would  not  have  paid  the  rent ;  but  iiaving  paid  it, 
the  tenancy  is  acknowledged. 

LiTTLEDAi/B  J.  Concurred* 

Rule  refused. 

(a)  SJSing.  10.  (b)  Btf^  J.  bad  gooe  to  CtMiabMi* 
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Bishop  and  Others,  Assignees  of  Hornbloweb,  . 
a  Bankrupt,  against  Crawshay  and  Others. 

HTBOVER  for  iron  hoops,  ban  of  iron,  &a     Flea  j., »  merduuit 
not  guUty.     At  the  trial  before  Par*  J.  at  the  !jl,i3^''to 
Summer  asszes  for  the  county  of  SUfffbrdy  1824,  the  i*^£*ft^^ 
iiBowioff  appeared  to  be  the  &ots  of  the  case:  Hom^  \l^^ country. 

^     *^*^  The  goods  were 

ibmer,  the  banknqit,  carried  on  basmess  at  Briarljf  ^'^^^  ^  ordm, 
HaU,  SUrffbrdshire.  The  defendants  were  iron  mer-  wwc  forwarded 
chants^  resident  in  London.  On  the  26th  of  January  mttted  en  act ' 
1822,  the  defendants  sent  orders  to  the  bankrupt  to  ^^|^!^^,[^ 
make  the  articles  which  were  the  subject  of  the  present  ^^i^^q 
action,  and  they  Were  made  pursuant  to  that  order,  and  ^^^^^»  ^^^ 
ivere  loaded  on  board  barges  on  the  8th  February  to  be  o^  bankruptcy. 

°  ^  drawn  upon  A. 

fiirwarded  to  the  defendants,  and  were  landed  at  their  «  bin  ofei. 

chanffe  for  a 

whaifii  in  London  on  the  25th  of  February  1822.    The  larger  tuinthin 
value  of  the  goods  was  167/.    On  the  5th  February^l^^Trd^ 
ihrvbUmer  committed  an  act  of  bankrupfecjr,  and  on  the  Ii^t^*|^not 
Sth  he  drew  a  bill  on  the  defendant  for  400/^  which  the  |^^"^"bld"^ 
latter  accepted  on  the  faith  that  the  orders  would  be  committed  an 

^  ^    ^  act  of  bank. 

executed.    On  the  15th  a  commission  issued  against  rnp^j*    Tb« 

goods  having 

Homblawer.    The  defendants  were  in  the  habit  <^  ao-  afterwards 
oepting  bills  for  the  bankrupt  before  the  arrival  <^  the  possession  of 
goods  ordered  by  them.    Upon  these  facts  it  was  con-  that  Uie  usig- ' 
tended  that  this  was  a  case  provided  for  by  the  1  Joe.  1.  [J^^ 


C.15.  «.14^  which  enacts  "  that  no  debtor  of  the  bank-  5""»  *>«*"•? 

^  the  property  la 

rupt  shall  be  thereby  endangered  for  the  payment  of  his  them  remained 

■^  ^  o  »    if  lij  ^|j^  bank- 

debt  truly  and  bona  fide  to  any  such  bankrupt  before  rupt,  both  at 

the  time  when 
the  act  of  bankruptcy  was  committed,  and  when  the  bill  was  accepted  by  A,t  and  therefore 
this  was  not  a  payment  protected  by  the  1  Jae.  1.  c.  15»  s.  14.^  because  A*  ins  not  a  debtor 
of  i^.  at  Uie  time  when  the  acceptance  was  gtren. 

such 
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1M4.      '  such  time  as  he  should  understand  or  know  that  he  was 
become  bankrupt."     But  the  learned  Judge  was   of 


H^tiut  opinion  that  it  was  not  a  case  within  that  ckuse  of  the 
statute^  and  the  jttry5  under  his  direction,  found  a  ver* 
diet  for  the  plaintiff  for  the  value  of  the  goods. 

JV.  E.  TawUon  now  moved  for  a  new  trialy  and  con* 
tended  that  this  case  was  to  be  governed  by  that  of 
Cash  v.  Ymmg.  {a)  There  ^.bought  goods  of  a  trader 
who  had  committed  a  secret  act  of  banktuptcyy  and 
paid  for  them  bona  fide' without  knowledge  of  the  bank- 
ruptcy, and  it  wtis  held  that  the  ass^ees  of  the  sdier 
could  not  maintain  trover  for  the  gdods,  the  payment 
being  protected  by  the  \  JacA.  cA5.  sA^  Now  that 
case  islexpressly  in  point;  for  here  the  defiaida^ts* ac- 
cepted the  bill  for  400/.  on  the  faith  that  their  order  *for 
the  goods  would  be  executed,  and  without  knowledge  of 
the  bankruptcy.  That  acceptance  was  equivalent  ta 
payment.  {^Bajflejf  J.  A  payment  made  before  the 
goods  are  delivered  is  not  a  payment  made  in  the  asuat 
course  of  trade.]  The  learned  Judge  ought,  at  all 
events,  to  have  left  it  to  the  jury  upon  the  evidence  to 
find  whether  the  goods  were  bought  and  paid  for  bona 
fide,  and  in  the  usual  course  of  trade. 

Abbotp  C.J.  I  think*  that  the  direction  of  the 
learned  Judge  was  right,  and  that  there  was  no  question 
of  fiu:t  in  this  case  which  could  properly  be  left  to  (he 
jury.  It  appears  that  the  defendants  had  from  time  'to 
time  been  in  the  habit  of  accepting  bills  for  the  bank- 
rupt before  the  delivery  of  goods  which   they  Tusd 

ordered, 


jOtiAWtMSX. 
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ordered,  and  that  in  this  instance  they  had  given  an  IMM* 
^ order  to  the  bankrupt  for  goods  to  the  amount  of  iSOLj 
and  that  he  drew  on  the  defendants  not  for  the  price  of 
those  goodsi  bat  for  a  larger  sum;  and  that  the  bill  was 
accqited  a  few  days  after  the  goods  were  put  on  board 
the  lighter,  and  before  they  were  delivered  to  the  de- 
fendants. Now  the  only  question  is,  whether  the  ac- 
ceptance of  that  bill  was  a  payment  of  a  debt  by  a  debtor 
within  the  meaning,  of  the  1  Joe*  1 .  c.  15.  5. 14.  In  order 
to  bring  a  case  within  this  provision  the  person  paying 
the  money  must  at  the  time  of  the  payment  be  a  debtor 
of  the  bankrupt  In  this  case  the  defcoidants  were  not 
debtors  to  the  bankrupt  at  the  time  when  they  accepted 
the  bilL  For  until  the  goods  ordered  were  actually 
delivered  no  debt  was  contracted  by  them;  and,  there- 
fore, it  is  not  a  case  within  the  statute.  In  Cash  v. 
^  Young  there  was  a  doubt  whether  the  paym^t  was 
made  bona  fide  or  for  a  special  purpose,  and  the 
question  was  left  to  tlie  jury  whether  the  goods  were 
bought  and  paid  for  in  the  ordinary  coarse  oF  trader 
and  they  found  that  fact  for  the  defendant;  and  then 
the  question  raised  upon  the  statute  was,  whether, 
supposing  the  payment  to  have  been  made  bona  fide, 
the  words  <^  debtor  of  the  bankrupt*'  included  a  p&cnoa 
who  after  the  act  of  bankruptcy  had  become  a  debtor; 
and  the  mischief  and  inconvenience  of  holding  the  con- 
.  trary  was  pointed  out  in  the  argument.  If  the  assignees 
had  been  entitled  to  recover,  no  person  could  withsafelgr 
"buy  and  pay  for  goods  any  where  out  of  the  city  pf 
London.  The  defendant  would  hot  have  been  able  to  re- 
cover back  the  money  paid  to  the  bankrupt,  and^  would 
thereby  have  been  endangered  by  such  payment  although 
made  bona  fide,  and;  the  assignees  would  have  had 
Vol.  III.  E  e  the 
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the  benefit  both  of  the  money  and  of  the  goods.  Biit 
in  the  present  case  the  defendants  were  not  debtors  to 
the  bankrupt  at  the  time  when  they  accepted  the  bill ; 
he  had  no  claim  on  them  at  that  time,  and  if  he  had  not 
become  bankrupt,  he  could  not  in  respect  of  any  de- 
mand then  existing  have  maintained  any  action  upon 
the  bill.  The  defendants,  therefore,  not  being  debtors 
of  the  bankrupt  at  the  time  when  they  accepted  the  bill, 
and  there  being  no  evidence  to  shew  that  the  bill  was 
specifically  appropriated  to  the  payment  of  the  price  of 
these  goods,  I  am  of  opinion  that  it  is  not  a  ease  within 
the  statute^  and  that  there  is  no  ground  for  a  new  triaL 

Batley  X  If  there  was  any  evidence  in  this  case  to 
shew  that  either  by  the  usage  of  the  trade  or  by  an 
express  bargain  between  the  parties,  the  deiendants 
were  to  make  advances  for  the  specific  article^  while 
they  were  making,  thai  they  might  be  considered 
thereby  to  have  acquired-  a  property  in  those  articles. 
In  Woods  V.  Iiussett{a)f  Paton^  a  ship^builder,  agreed  to 
build  a  ship  for  Eussell^  and  the  latter  was  to  pay  for 
'  the  same  by  four  instalments  at  stated  times  during  the 
progress  of  the  work.  Three  instalments  were  paid, 
but  before  the  fourth  became  due,  or  the  ship  was 
finished,  JPaton  became  bankrupt,  and  in  an  action 
brought  by  the  assignees  to  recover  the  value  of  the 
ship,  the  Court  intimated  a  strong  opinion  that  the 
payment  of  those  instalments  appropriated  specifically 
io  Russell  the  very  ship  in  progress,  and  vested  in  liim 
a  property  in  the  ship.  In  this  case,  however,  it  does  not 
appear  that  there  was  any  such  usage  of  trade,  or  any 

(a)  SB.tA.942. 

specifi 


Caawibai> 
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specific  bargain  between  the  parties.  Then  if  that  be  ISS^. 
so,  the  property  in  the  goods  remained  in  the  bankrupt, 
and  passed  to  his  assignees  under  the  commission* 
And  there  can  be  no  doubt  that  this  is  not  a  case  within 
the  IJacAmcAS.  sA4f.f  because,  assuming  the  giving 
of  the  acceptance  to  be  equivalent  to  payment,  the  de- 
fendants wei^e  not  the  debtors  of  the  bankrupt  at  the 
time  when  that  acceptance  was  given. 

HoLROTD  J.  I  think  that  the  property  in  these  goods 
remained  in  the  assignees,  and  that  they  are  not  to  be 
considered' as  having  been  paid  for  them  by  reason  of 
the  acceptance.  The  bill  was  not  drawn  specifically  for 
the  price  of  these  goods,  and  although  it  was  accepted 
in  $he  confidence  that  the  order  given  for  the  goods 
would  be  executed,  yet  so  long  as  that  order  was  not 
executed  but  only  in  a  course  of  execution,  no  properQr 
in  the  goods  passed  to  the  defendants.  In  Woods  v. 
Buss^tt,  the  stipulation  was  that  payment  should  be 
made  firom  time  to  time  while  the  vessel  was.  building, 
and  those  payments  were  expressly  appropriated  to  that 
particular  subject  matter.  In  this  case  the  goods  were 
inade,  but  until  the  money  paid  was  appropriated  to 
these  particular  goods,  the  defendants  could  not  have 
maintained  trover  for  them  if  they  had  been  even  sold 
to  another  person.  It  is  dear,  therefore,  that  the  as* 
signees  had  a  suiEcient  property  in  these  goods  to  enable 
them  to  maintain  this  action,  unless  indeed  there  was 
a  payment  within  the  statute  of  1  Jac.  1.  c.  15.  5. 14. 
Now  there  was  no  existing  debt  due  from  the  defendants 
to  the  bankrupt  at  the  time  when  they  accepted  the  bill, 
and  it  was  not  certain  that  there  ever  would  be  such  a 
debt:  and  as  there  was  no  ^propriation  of  the  ac* 
E  e  2  ceptanoe 
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1824*      cq)taiice  as  a  payment  for  these  pardcnlar  goods,  the 


BUHOP 


money  paid  in  consequence  of  that  acceptance,  caanot 
ogainsi       bc  Considered  a  payment  made  by  a  debtor  of  the  bank* 

CEAWiMAT.  .1.,  «»i  »•  ,-  mm 

nipt  within  the  meaning  of  the  I  Jac.  1.  c,  15.  $•  i4* 


LiTTLEDALB  J.  Concurred. 

Rule  refused. 


N^a^ir  8th.  Sheldon  against  Cox. 

^;VJ«J^     ASSUMPSIT.    The  declaration  contained  special 
wMTwited  counts  for  money  agreed  to  be  paid  on  an  ex- 

chttiselbra  change  of  horses,  indebitatus  counts  for  horses  sold 
nof  and  delivered,  and  the  money  counts.  At  the  trial 
before  Bayley  J.  at  the  last  York  assizes,  it  appeared 
that  the  plaintiff  had  agreed  to  exchange  with  defendant 
pretrodimr^  a  black  horse,  warranted  sound,  for  a  bay  mare,  and 
-^''*  *"^  ^^~  forty  guineas,  and  five  guineas  more  if  the  black  horse 
Held,  that  it     suited.    The  horses  were  exchanired,  but  the  defendant 

mi^tbereco-     '  ® 

Ttrtd  on  an      afterwards  contending  that  the  black  horse  was  unsound, 

indebitatus 

count  forhonef  refiised  to  pay  the  money.  The  evidence  did  not  sup- 
port any  of  the  special  counts,  and  it  was  objected  for 
the  defaidant  that  the  plaintiff  could  not  recover  on  the 
common  counts.  The  learned  judge  held,  that  as^ 
nothing  but  the  payment,  of  money  remained  to  be  done 
between  the  parties,  the  plaintiff  might  recover  on  the 
common  coutitSi  and  he  had  a  verdict  accordingly 
for  47/.  55. 


ScaHeU  moved  for  a  rale  nisi  to  enter  ar  Bonsttit,  or 
for  a  new  triid   oh  the  ground  taken  at  the  t«aL 

There 


diangcd,  but 
J9.  raftnad  to 


IN  Tiw  Fifth  Year  of  GEORGE  IV.  «1 

There  is  not  any  authority  deciding  that  in  such  a  case  1824. 
as  the  ptesent,  indebitatus  assumpsit  will  lie.  Leeds  v. 
Burrams  {a\  was  a  mere  case  of  the  sale  of  certain 
goods,  to  be  valued  between  an  outgoing  and  an'in* 
ooming'  tenant  When  the  valuation  was  made  and 
possession  was  delivered  to  the  incommg  tenant,  no 
doubt  assumpsit  for  goods  sold  and  delivered  might  be 
maintained.'  But  here  the  nature  of  the  contract  was 
not  altered  by  the  part  performance,  it  was  therefore^ 
incumbent  on  the  plaintiff  to  declare  specially. 

Per  Curiam.  The  plaintiff  delivered  a  horse  to  the 
defendant  to  be  paid  for  partly  by  a  horse  of  the  de« 
fenddnt,  and  partly  by  money.  The  defendant  delivered* 
his  horse  but  refused  to  pay  the  money.  It  is  difficult 
to  suggest  any  reason  why  that  sum  may  not  be 
recovered  in  a  common  count  as  part  of  the  price  of  a 
horse,  sold  and  delivered  by  the  plaintiff  to  the  de« 
midanL   ■ 

Rule  refused. 

(a)  12JRair,l.    . 


Skaife  and  Caris  against  Jackson.  xc^S^ 


9A. 


A  SSUMPSIT  for  money  had  and  received.    Plea,  ln< 

'  the  general  issue.    At  the  trial  before  Bayley  J.,  at  tMtlbrinon^ 

'  '      -  had  mw^  ra^ 

the  last  York  assizes^  it  appeared,  that  defendant  had,  cdvwl  to  thd^ 

flot  pradnoM  % 
vcRJ^finrtevoa^^anbyopeoftbtiibufilUlBs  Held, thMtldtwM not eondiutve, and 
that  endence  was  properly  admitted  to  ibew  that  the  giTUig  of  the  ncdpl  waa  A  frandilleiil 
U«MBctioa»  and  thai:  tfie  money  bad  not  been  paid. 

E  e  3  recaved 
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l6Um  received  a  sum  of  mpney  belopging  to  the  id&intifi,  as 
SicAirs  co-tnistees.  In  answer^  the  drfeiidant  produoed  a  re^ 
3^^^  ceipt  for  the  money,  signed  by  Caris,  and  it  was  con* 
tended,  that  this  estopped  the  plaintiffi  from  shewing  that 
the  money  had  not  been  paid  over  to  them.  Th^  learned 
Judge  held  that  the  plaindffi  were  not  estopped,  bat^ 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit* 
Evidence  being  produced  to  shew  that  the  giving  the 
receipt  was  a  fraudulent  transaction,  ihe  plidntifls  ob- 
tained a  verdict;  and  now 

Brtxigham  moved  for  a  rule  nisi  to  enter  a  nonsuit 
If  the  receipt  was  obtdned  by  fraud  that  might  have 
been  ground  for  an  application  to  the  equitable  juris- 
diction of  the  Court,  to  prevent  its  being  set  up  as  a 
defence!  but  as  that  was  not  done,  evidenceof  fraud  was 
not  admissible  at  the  trial  as  an  answer  to  the  receipt 
If  Carts  had  been  the  sole  plaintiff  the  receipt  it^uld 
clearly  have  been  an  answer  to  the  action;  Abnerv. 
George  {a)  \  he  could  not  set  up  his  own  fraud;  and  the 
same  appears  to  be  the  case,  where  tlie  party  giving  the 
receipt  is  interested  jointly  with  another ;  Henderson  v, 
WUd.{b) 

Abbott  C.  J.  I  am  of  opinion  that  we  ought  not  to 
grant  a  rule  in  this  case.  The  receipt  was  not  a  dis- 
charge  of  the  action,  nor  was  it  pleadable  in  bar;  but  a 
release  is,  and  although  fraudulent,  a  court  of  law  can 
only  avoid  it  by  equitable  interference.  A  receipt  is 
very  di&rent,.  and  is  nothing  more  than  a  prim&  &da 
"    acknowledgment  that  the  money  has  been  paid.     It 

(a)  1  Camp6.S92.  (»)  S  Camph,  561. 

is 
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is  said,  that  a  party  cannot  set  up  his  own  fraud;  but 
the  maxim  '<  nemo  allegans  turpitudinem  suam  est  au- 
diendus,''  more  properly  applies  to  the  defendant  than 
to  the  plaintiffi.  It  is  admitted  that  the  money  was  not 
paid ;  we  ought  not,  then,  to  allow  the  receipt  to  oper- 
ate as  a  defence  to  the  action. 

LmxEDALE  J.(a}  lam  of  thesame  opinion.  Tliereceipt. 
was  not  an  estoppel,  and  the  circumstances  under  which 
it  was  obtained  might  be  shewn.  It  amounted  to  nothing, 
more  than  a  parol  acknowledgment  of  payment.  Bat  this 
case  is  not  put  on  the  footing  of  estoppel  only ;  it  is  said 
that  the  receipt  was  given  to  defraud  the  cestui  que 
trust,  and  that  in  pari  delicto  potior  est  conditio  possi- 
dentis. But  that  maxim  is  inapplicable,  for  one  of  the 
plaintifis  is  not  in  delicto^  and  the  defendant  ought  no^ 
against  him,  to  be  allowed  to  set  up  his  own  fivud.  If 
there  had  been  but  one  plaintiff,  and  he  had  been  party 
to  the;  fraud,  the  question  might  have  been  very  diF* 
ferent 

Rule  refused. 

(a)  Hcbnifd  J.  was  in  the  Bail  Court 

Bent  ALL  and  Others,  Assignees  of  Bakee  and  stwaA^, 
Fabnlet,  Bankrupts,  and  Dyer  against  Burn. 

» 
ASSUMPSIT  for  goods  bargained  and  sold,  and  goods  AhoniiMdo^ 

sold  and  delivered  by  Dyer  and  the  bankrupts,  wanhouaeof 
before  thdr  bankruptcy.   This  was  an  action  brought  to  p^^craniay 

waaioldibr 
^81.,  and  a  dclfT«7  Older  ffiven  to  tlia  Toidec.    Thera  waa  no  eontract  In  writing :  Held, 
Alt  the  aeeeptanee  of  the  delivery  order  by  the  Tendee  waa  not  an  actual  accqUanca  of  Aa 
nintwitUn  tlw  itatiita  of  fraiida. 

E  e  4  recoTer 


BvftVi 
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^P^\ :    reoavi^  \8L  145.,  the  price  of  a  hogshead  of  StdOau  irine 
sold  to  Ihe  defendant  by  the  bankrupts,  they  beiilg  cApart-^ 

^a*«^  .  ners  with  the  other  plaintiff,  JJyer^  who  resided  in  Sicifym  At/ 
the  trial  hehxeJibait  C.  J.,  at  the  London  sittings  after  last 
TVinify  term,  it  appeared  that  the  bankrupts  had,  on  the 
15th  o[  February  1822,  sold,  in  the  name  of  and  on  a^' 
count  of  the  firm,  to  the  defendant  a  hogshead  of  SicSian 
wine,  then  lying  in  tlie  London  docks,  at  the  price  of 
IS/.  145.,  and  at  the  same  time  a  delivery  order  and 
invoice  were  made  out  and  sent  to  the  defendant,  signed 
by  the  firm.  But  there  was  no  contract  in  wtifing. 
On  the  5th  of  June  the  defendant,  on  being  applied  Id 
for  payment,  said,  that  the  forn^er  order  had  been  ])M^ 
and  that  the  wine  had  not  been  transferred  to  him  iit 
proper  time,  and  he  had,  consequently,  lost  the  sale  of 
it ;  that  he  had  not  been  allowed  to  taste  it.  It  was- 
proved  that  a  delivery  order  is  given  where  the  wine  is 
intended  to  be  speedily  removed,  and  that  the  party  re- 
ceiving it  may  get  the  goods  mentioned  in  the  ordlcftr, 
upon  producing  it  at  the  London  docks,  and  paying  the 
charges,  which  are  always  deducted  from  the  price* 
Upon  this  evidence  the  JLord  Chief  Justice  was  of 
opinion,  that  the  acceptance  of  the  delivery  order  by  the 
vendee  was  dot  equivalent  to  an  actual  acceptance  <^ 
the  goods,  within  the  meaning  of  the  statute  ot  finuds ; 
and  he  directed  a  nonsuit  to  be  entered,  with  liberty  to 
the  plaintiffi  to  move  to  enter  a  verdict  for  them,  for  the 
price  of  the  wine. 

BarnemiU  now  moved  accordingly*  The  acceptance 
bf  the  delivery  order  by  the  vendee  was  equivalent  to  an 
actual  acceptance  of  the  wine  itself  for  it  was  proved, 
that,  upon  production  of  the  order  at  the  London  docks, 

he 
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he  niigfat  luive  obtained  imtnediate  possession  of  the'  1824; 
wina  In-  Chaplin  v.  Eogers{a\  LoM  Kehyon  says, 
*<  TMiere  goods  are  ponderous  and  incapable  of  being' 
handed*over  from  one  to  another,  there  need  hot  be  an 
actual  ddtveiy;  but  it  may  be  done  by  that  which  is 
tantamonnt,  such  as  the  delivery  of  the  key  of  the  ware« 
house  in  which '  the  goods  are  lodged,  or  by  delivery  of 
oOier  indicia  of  property!*  Now  here^  the  wine  was  not  in 
the  warehouse  of  the  vendor,  and  he,  therefore,  could 
not  give  the  vendee  the  key,  but  he  gave  him  that  which 
enabled  him  to  acquire  the  same  dominion  over  it  as  if 
he  had  the  key*  In  SearU  v.  Keeves  (a),  which  was  as- 
sumpsif^  for  not  delivering  rice  pursuant  to  contract,' 
there  was  no  proof  of  any  contract  in  writing,  but  the 
pluntifls  produced  an  order  on' Bennett  atid  Co.,  to>  de- 
liver to  them  20  barrels  of  rice,  signed  by  Keeves,  afnd  a 
witness,  proved  that  Keeves  told  him  that  he  had  sold 
that  quantity  of  rice  to  Searle.  The  plaintiff  then  proved 
the  delivery  of  the  order  for  the  rice  to  the  warehouse- 
man 6f  Bennett;  Keeves  afterwards  countermanded  that 
order,  and  Bennett  refused  to  deliver.  And  J^^  C.  J. 
heldj  that  the  statute  of  frauds  did  not  attach,  because 
there  had  been  a  delivery  of  the  whole.  Keeves,  th6 
defendant,  gave  an  order  for  the  delivery  on  Bennett  and 
Co.,  in  whose  possession  the  rice  then  was;  that  satis- 
fied the  statute.  Now  that  case  is  expressly  in  point. 
It  may  perhaps  be  said,  as  the  London  Dock  Com* 
pany  held  the  wine  as  the  agents  of  the  vendors,  that 
it  must  continue  the  property  of  the  latter  until  the 
London  Dock  Company  consented  to  hold  it  as  the 
agents  of  the  vendee ;  that  they  might  refuse  to  become 

(a)  1  JBat$,  194.  (6)  2  E^.  SOB. 

the 
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BnrrAU 


ISfih  the  ag^U  of  the  latter.  That  aigament  might  mply 
to  the  case  of  a  common  warehouseman^  but  the  dock, 
company  having  accq>ted  a  certificate  firom  the  treasury^ 
under  the  warehousing  act  of  the  43  G.  S.  c.  I32i9  have 
the  exdusive  privilege  of  warehousing  wines  befin^  the 
duties  are  paid,  and  they  are,  therefore,  bound  to  recdve 
the.  goods  into  their  warehouses,  and  to  transfi^lhem 
from  buyer  to  seller,  when  required  so  to  do,  AlbmU 
Y.  h^Us.  {a) 

Per  Curiam.  There  could  not  have  been' any  actual 
accq[»tance  of  the  wine  by  the  vendee  until  the  dock 
company  accepted  the  order  for  delivery,  an^  tbereby 
assented  to  hold  the  wine  as  the  agents  of  the  vendee. 
They  held  it,  originally,  as  the  agents  of  the  vaidors; 
and  as  long  as  they  continued  so  to  hold  it  the  property 
was  unchanged. .  It  has  been  said,  that  the  London 
Dock  Company  were  bound  by  law,  when  required,  to 
hold  the  goods  on  account  of  the  vendee.  That  may.be 
tru^  and  they  might  render  themselves  liaUe  to.an 
action  for  revising  jso  to  do ;  but  if  they  did  wron^;fiilly 
refuse  to  transfer  the  goods  to  the  vendee,  it  is  dear 
that  there  could  not  then  be  any  actual  acceptance  of 
them  by  him  until  he  actually  took  possession  of  them.- 

Rulerefusedk 

(a)  18.Sur,5S7. 
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..     K 


Tripp  i^tfiiw/ Thomas.  J^^S^i 


.A^bwniAerdiii* 


CASE  for  words  imputing  subornation  of  peijury.  locMtfor 
.  Judgment  by  defiiult     At  the  execution  of  th^  writ  aatraflcrcd 


of  enquiry  the  plaintiff  offered  no  evideqce,  but  his  S&ST^At 
counsel  addressed  the  jury,  and  they  assessed  the  Jf^t^trSt^ 
damages  at  402L  SS^^ 


■nd  tbe  jury 

Ludkno  now  moved  to  set  aside  the  inquisition,  and  nMHcd  tho 
contended  that  the  jury  were  not  justified  in  giving  4or:  Hdd, 
damages  without  some  evidence -by  which  they  might  incambmo? 
be  .guided  in  fixing  the  amount;  or  that  the  damages  Sj^^Jfr^^ 
should,  at  all  events,  have  been  nominal.  '  *~*»  ■"**  *^ 

tBM  jufj  were 
not,  under  tucii 


Abbott  C.  J.  I  think  that  we  cannot  disturb  the  boond  to  give 
finding  of  the  jury.  ThC  defendant  by  suffering  judg-  magcfonlj. 
ment  by  de&ult  admitted  the  speaking  of  the  words  as 
tilegsA  in  the  declaration.  It  was,  therefore,  unnecessary 
to  give  evidence  to  that  effect.  The  plaintiff  did  not 
produce  any  evidence  in  aggravation,  it  cannot  there- 
fore be  presumed  that  the  jury  were  misled,  or  that  they 
estimf^ted  the  damages  on  erroneous  grounds. 

Rule  refused. 
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Wilkinson  and  Others  against  Johnson  and 
Others. 

Ctruin  biUt  oT  *A  SSUMPSIT  brought  by  the  plaintiffs  to  recover  back 
^ting  tobaTtt,         the  suin  of  58 9/. 65* 8d^  paid  by  them  as  theyalleged  in 


tb^^nSoiMineot  mistake  on  three  bills  of  exchange.  At  the  trial  before  Ab^  . 
h^kJt^^^^  io«  C.  J.,  at  the  London  sittings  before  Midiadmas  term 
^^JJ*'***^^  4  G.  4.)  a  verdict  was  found  for  the  plainti£&,  subject  to  the 
for  psyment  in  opinion  of  the  Couit  upou  thefoUowing  case.  About  elevea 
boute  wbera  o'dock  on  the  moming  of  Monday^  the  3a  oC  tmmry 
•PipoiDtad  tbem  1823,  a  notary  public,  who  had  been  employed  by  Mestn. 
BtymcotbciDg  Smithy  Payne  and  SmUh^  to  note  three  bills  cyf  esasbaage 
SJ^t^T^wh?  which  became  due  on  the  Saturday  preceding,  iisid,whic)i 
SSrS^^tT'  **®  ^^^  ^^  ***  ^^y  P««ented  for  payment  at  the  house 
^  i!^^'  ^^  Messrs.  Masterman  and  Co.,  where  they  wene  nyide 
eormpmicDt  payable,  and  refused  payment,  called,  in  coQseqiien<)e  of 
ftDd  Asked  him  the  dishouor  of  the  said  bills^  bi}t  .without  any  order 
bills  for  their  iVom  SmUhj  Payne  and  Smithy  witli  the  said  bills  at  die 
did  so!  and  banking  house  of  the  plaintiffs,  who  carry  on  trade  and 
kldofBements^  busiuess  in  partnership  together  as  bankers  ia  Ijmim% 
^aT^^l^^ml  ^^"^  ^®  purpose  of  the  same  being  taken  up  by  the  said 
Co ,  and  the      plaintiffs,  for  the  honor  and  on  account. of  VLtsft^ 

money  writ  paid  * 

over  to  the  de-  ^.  Hei/wood^  Sous  and  Co.,   who  Appeared  to  be  in- 

fendants,  the  *'.  '  ^  ^^ 

holders  of  the    dorscrs  upoh  the  said  bills,  and  whose  Londun  bankers  • 
Kime  moming,   the  ssid  plaiutiffi  then  were,  and  still  are.    The  follow- 

it  was  disco- 
vered that  the 

bills  were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor,  and  B.  and  Co.  were 
forgeries.  Plainliff  immediately  tent  oollca  to  the  defimdant,  and  demanded  to  bata  the 
money  repaid,  lliit  notice  was  given  in  time  for  the  post,  so  that  notice  of  tbe  dishoobr 
could  be  sent  tbo  seme  day  to  the  indorsers :  Held,  that  the  plaintiff  baring  paid  ibe  money 
through  a  mistake  was  entitled  to  recover  it  back,  the  mistake  having  been  discovered  before 
the  defendant  had  lost  bis  remedy  against  tbe  prior  indoners  :  Held,  secondly,  that  the 
righto  of  the  parties  were  not  altered  by  the  erasure  of  tlie  indorsements,  that  having  been 
dna^  by  mistake,  and  being  capable  of  explanation  by  evidence. 

ing 
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iug  is  a  copy  of  one  of  the  said  bills  of  exchange)  and      .  1^^ 
of  the  seireral  indorsements  thereon.  ^s 

WlLlTTNieOlf 

No.  214/.  105.  ^"^"^ 

"  Uverpool,  October  80th  1822. 
'*  Three  months  after  date,  pay  to    the  order  of 
Charles   TTiompson^   £sq.,   two  hundred  and  fourteen 
pounds  ten  shillings  sterling,  value  received  as  advised. 

"  Cropper^  Benson^  and  Co. 
••  To  Messrs.- iJirfy  and 
Hornby  J  Manchester. 
"  To  be  paid  at  MastermarCsy  London.** 

•The  names  Bhrly  and  Hornby  were  written  across  the 

biU,  and  it  was  indorsed,  ^Charles  Thompsouj  A^Heffmood^ 

•Sossand  Co.;  pay  to  the  order  of  Mr.  Henry  G.Haroeyf 

'  Geo^Qreen^  Henry  G.  Harvey^  pay  Messrs.  H.  and  ,71 

Jdkuon  and  Co.,  or  order  Gordon^  Batt  and  Co.,  H.  and 

TiJbknsoft  and  Co."    The  other  bills  were  the  same  in 

•ibrm  and  had  the  same  indorsements,  they  were  dranhi 

for  1S7L  8s.  4d.  each.    The  notary,  who  presented  the 

*bills*at  the   house   of  the  plaintifis,  was  .employed 

to-  pi9eseDt  and  note   them  as   aforesaid,    by    SmiiAf 

'Payne  and  Smiih^  bankers  in  London^  who  held  the 

satt^  as  the  bankers  and  agents  of  the  defendattts  who 

afei.iil  partnership  together.     The  plauitiffs  believing    . 

•  that  the  bills  w^e  genuine  bills,  and  that  the:  indorse- 

*  mentsin  the  names  of  A»  Heywood^  Sons  and  Ca,*  wiere 
•^thar  genuine  indorsements,  took  up  the  same  for  the 

honor,  and  on  the  account  of  the  said  A.  Hafwoodf  Sons 
'  and  'C0.9  and  forthwith  paid  to  the  notary  who  pre* 
sented  die  bills,  the  sum. of  58d/.  Gs.M*9  being  the 
amount  of  the  several  bills,  which  .was  carried  by  the 
notary  and  paid  to  Smithy,Payne  oud  Smithy  as  the  bankevs 

of 
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1 1894.      of  tiie  difaidfaitsi  and  the  detk  of  .Aw^.P^SfDeand 
Go«»  immediately  enteied  the  same  in  their  cottiter 
book.    The  clerk  of  the  plaintiflg,  upon  paying  the  said 
sum  to  the  notary,  struck  out  all  the  indorsements  on 
the  bifis,  subsequent  to  that  of  Messrs.  A.  Hofoood^ 
Sons  ancl  Co*    Immediately  after  the  bills  were  so  paid, 
by  the  plaintifi,  it  was  discovered  that  the  same  were 
not  genuine  bills,  but  that  the  names  of  the  drawers  and 
acceptors,  and  the  names  of  ^.  Hofmoodj  Sons  and  Co, 
on  whose  account  the  payment  had  been  made,  were 
forgeries.    Upon  the  same  day  and  before  the  hour  of 
one  o'clock,  the  plaintifi  gave  notice  to  the  defendants, 
and  also  to  Smithy  Pmfne  and  SmM^  that  die  bills  were 
disoovercid  not  to  be  genuine  bills,  but  that  the  same 
wene  forged  in  the  particular  before  mentioned;  audss 
.iMLSimihf  Payne  and  Co.,  ^  also  the  defendasUa^ were 
at  the  same  time  ioforined  that  the  names  of.  the  in- 
doners,  subsequent  to  the  indorsement  purporting  to  be 
the  indorsement  ^JLHeywoddy  Sons  and  Co.,  had  been 
strudk  out  by  mistake,  and  under  the  belief  that  tbe.in- 
dqrsonent  purporting  ^to  be  the  indorsement  of  j^.  Htf- 
wood^  Sons  and  Co.  was  genuine,  and  the  plaintiflft  then 
dedanded  of  Smiihj  Poj/ne  and  Smithy  and  of  the  d^ 
fondants,  the  money  which  been,  paid  by  the  plaintifi 
as  aforesaid,  which  Smithy  Pm/ne  and  Smithy  and  the 
defendants,  refosed  to  return.   It  was  afterwards  agreed, 
without  prqudioe,  by  the  plaintiffi  and  defendants  that 
the  defendants  should  return  the  bills  to  the  indorsen 
froDi  whom  th^  received  them,  which  was  done  accprd- 
iBgiy,  and  .such  indorsers  had  due  notice  as  well  of  the 
presentment  of  the  bills  of  exclmge,  at  the  place  where 
payable,  and  of  their  bemg  dishonoured,  as  also  of  the 
circumstances  above  detailed;  bat  the  indorsers  refosed 

to 
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tStilki  diem  up,  on  the  ground  that  tlie  tfllft  huui  been       Igfi. 
paid  by  the  plaintiffs ;  and  also  on  the  gtound,  that  the  . 

indorsements  before  mentioned  had  been  struck  out,       d^aMn. 
and  that  the  indorsers  had  thereby  lost  their  Temedy 
ovei?. 

The  case  was  argued  at  the  sittings  in  banc  after  last 
term,  by  Tindal  for  the  plaintiffi,  and  JR.  V.  BicAards  for 
t&e  defendants ;  and  again,  before  this  term,  by  Tindal 
for  the  plaintifi^  and  Farke  for  the  defendants. 

Arguments  for  the  plaintifi*  There  are  several  cir- 
'cumstances  in  this  case  which  distinguish  it  from  all 
'^ose  which  at  first  sight  seem  adverse  to  the  claim  of 
ibt  ptaintlffii.  In  the  first  pla^  the  phinttfi  wem  not 
parties  to  the  bills,  there  was  not  therefore  any  duty  on 
their  part  to  know  the  handwriting  on  the  biUs  and  to 
pay  thenu  The  bills  were  presented  to  the  plaintiffs  by 
ihe  agent  of  the  defendants,  who,  by  so  doings  must  be 
donsidered  as  having  represented  them  to  be  good  and 
-genefaie  bills.  The  mistake  was  dito>vered,  and  notice 
of  it  given  so  early,  that  there  was  ample  time  to  send 
by  that  day's  post  to  the  prior  indorsersf  information  of 
the  non-pajrment  of  the  bills,  so  that  the  mistake  did  not 
dqprive  the  defendants  of  their  right  to  recover  against 
any  of  those  parties.  In  Smith  v.  Mercer  (tf ),  the  plain* 
tiSs  were  the  bankers  of  Eoans  the  drawee,  whose  ae- 
cqitance  was  forged.  There  was  a  supposed  direction 
by  him  to  them,  to  pay  the  bid.  It  was  their  duty  to 
obey  the  direction  if  given  by.  their  customer,  and  tiiey 
were  also  bound  to  make  thcimselves  acqmunted  with 
his  hand-writing.    Again,  the  mistake  there  was  not 

(a)  6  Tnmu  7S. 

dis* 
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1884»      disoovcir^  mtjl  a  week  ofiecv^rdsp .  .wlviiw4i%  jP*^ 

preaoitbg  the  biU  had  lost  his,  r^n^^  fFPirf  H}^ 

ppimoa   of  Gibbs   C.  J.  was  founde4  on  the  >I|tter 

drcuiAstance.      It    is   true>    tl^at   Dallm  CvA  flP^ 

Heath  J.  took  the  larger  ground  of  want  of  QVlt^ 

in  the  plaintiffs,  but  Chgmbre  J.  differed  pllqgfttfwMBgd 

thought  they  were  entitled  to  recover^  as  h|ivwg*Jl^ 

th^  money  upon  a  consideration  that  fai}A^  ,1^^ 

point  decided  in  Smith  v.  Chester  {a)  .was»  ^tb)it.  df  |io- 

oeptor  cannot  dispute  the  hand-wrixipgo^.th^^jj^pr, 

and  that^  although  it  be  a  forgery,  he  inyst  |i9y.  t^J^^ 

But  these  plaintifis  were  not  acceptors,  no  ^sffg  jras 

incumbent  on  them;  th^jr  roei:ely  took, up  t%«mip4>f 

the  honor  of  a  supposed  ipdorser;  and  ^lliQ  j^.etWff- 

ation  is  also  apph'cable,  as  di$tingui^,ing,tbi4  Q|>wufts<" 

' 

^rice  V.  Neale*  {p)    The  case  n^o^  re^emblij^g  j|  iltffoff^ 

V,  Ryde{c\  there  the  defendant  havii^g^t  t]^«|49Wt^ 
.to  /liscpMut  a  navy  bill,  which  turned  out  ip  be  ^^spd* 
was ;  held  liable  to  refund  the  money^  .  al^oi^,  bo^ 
parties  were  at  the  time  equally  ignorant  of  the.fi)|giqr. 
Bruce  v.  Bruce  {d)  was  a  similar  case^  and  was  gay^ni^ 
by  the  decision  in  Jones  v.  Bj/de.  It  may  be  said  .that 
th^  plaintiffs,  by  striking  out  the  indorsements  subse- 
quent to  that  of  Heyiwod  2Lnd.  Co.,  have  deprived,  the 
.defendants  of  their  right  of  action  against  the  pi^es. 
But  that  is  not  so,  the  names  were  struck  out  undera 
.mistake,  and  that  may  be  explained  by  evidence^  as 
'^migtit  be  done  if  a  name  had  been  blotted  out  by  acci- 
«4lent,  or  one  name  had  by  mistake  been  erased  -instead 
of  another. 


(a)  1  7.17.654.  {b)  SBurr.lSSi. 

(c)  S  Tauni.  4SS.  {d)  S  Zaiml.  495. 


Argu- 
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'  Af|gltiia0«Ulbfibe4€leiidaBis^  The  jSainUflb  tw^not  »M4. 
«iiMbil«D«WMrerfAtbtf«ctioii.  Tbenie^duitsbii^ 
|MiU  wder  a  ateake  of  Siete  Amy  be  recoveied  nrnat  fat 
irifliftted*  Bitt  Aere  une  IwoAxeqNioiist  first,  whereliie. 
yMlyfiBjriagil  iBonB  infiKiklibm  tke  mceiver ;  soooKdlj, 
iHbare  milit«tion  cannot  be  made  withoat  injuiy  to  die 
gnetjr  repaymg  the  monegr.  Both  dMse  jexceptiom  anr 
anDU^adUe  laiMs  case.  Ai  to  die  first,  j8Pf»7A  v.  jUrroo* 
ia  dbectlj  in  poinL  The  paymeat  by  the  plaintiffs  tvna 
ilia  same  as  if  it  had  bean  made  by  Heywoad  end  Co., 
ivlin  vonM  nndonbtedly  bare  been  bound  by  it  The 
plaintift  mem  in  tke  ailvation  of  aooeptocs  Sx  bonoc 
if  an  aafMiess  acceptance  bad  been  given,  tiiey  would  ba^e 
facen'<esle|qMd  by  it,lntt  it  laakes  no  real  differance  ihaiihe 
acoeplMwe  and  payment;  were  concurrent  iscts.  In  Pritt 
w.Keakt  one  of  ttbe  bills  wsas  fwid  wkhout  actual  aooep^ 
mve,  but  that  payment  eras  held  to  be  binding.  Sebondlf^ 
sastitulioa  cannot  be  nuide  withoiit  injury  to  the<acftnd^ 
'  Bnti^  4br  their  situation  has  been  altered  by  the  emfsuae 
oFihe  indoraeaants ;  they  cabnot  be  [daced  in  stata  ^a^. 
It  may  be  questionable  wbeliber  the  indoraera  n»  net 
abogethelr  discharged,  the  erasure  having  been  nuide 
bitcntbnaUy  and  witb  a  3riev  to  discharge  Ihem*  Butt 
supposing  that  not  to  be  the  ease,  adl  the  eaBplanfltian 
af  thetfiiatake  weald  impose  great  expence  and  diAeultf 
en  the  defendants  in  suiag  those  indorsars,  and  it  i$ 
nmry  doubtfal  whether  they  coald  recover  those  expena^ 
in  an  action  against  |he  present  plaintlft  fcr  defiieiiiff 
Ike  faill^  fin:  Ae^  was  done  widi  tm  ^onaent  lof  dmr 
lagent 

The  judgment  df  the  Court  was  now  delivi^red  by 
VouIH.  Pf  Abbott 
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\9Mi\  AxBcmr  C.  J.    This  case  was  argued  ibefbrertbreekf 

thatfcH^Bfes  «t  the  sittings  in  the  ac^oiillbg  ro€iii»  ond  slgaiik 
befbretthe  whokCoart  at  the  sittings  before  the  present 
tena*    In.the  argument  two  points  were  made*   ^  Eii3st» 
whedier  the  plaintiffs  could  have  recovered  bock  ti» 
money  which,  they  paid  on  the  b3Is  in  qoestion,  sup^ 
posibg.they  had  not  struck  out  the  indorsements  sabse^ 
qoentto  tbe'.name  ofHeytvood  and  Ck>.,  for  whose  honor 
they  paid  the  bills.     Secondly,  whether  their  right  to 
recover  was  defeated  by  that  act. 
'     Upon  the  first  questicm,  the  cases  of  Jones  ▼•  iiyife(ii} 
and  Bruce  v.  Bruce  {b)  were  cited  for  the  pbintiffi ;  and 
Prkev.Nmle{c)  w:idSmitky.Mercer{d)  for  thedefendluita. 
The  general  rnle  of  law  is  dear  and  not  disputed  $  via. 
that  money  paid  under  a  mistake  of  &cts  may  be  re^ 
covered  hack,  as  being  paid  without  consideration*    To 
thisroley  the  two  cases  cited  for.  the  defendant  are  aa 
exception*.   The  question  is,  whether  the  present  case 
be  properly  within  the  rule,  or  within  the  exception. 
The  case  of  Price  v.  Neaky  was  that  of  a  man  upon 
whom  two  bills  of  exchange  felling  due  at  different  times 
Were  drawn;  he  paid  the  first  when  presented  at  ma- 
turity, not  having  accepted  it,  and  accepted  and  paid 
the /second.      This  was  all  done  under  a  mistaken 
opinion  that  the  signature  of  the  supposed  drawer  was 
genuine..    Some  time  afterwards,  it  was  discovered  that 
die  signature  of  the  drawer  was  forged.     The  decision 
of  Lord  Maanxfidd  against  the  plaintiff  appears  not  to 
have  been  grounded  on  the  delay,  but  rather  upon  the 
general  principle,  that  an  acceptor  is  bound  to  know  the 
lland-writing  of  the  drawer,  and  that  it  is  rather  by  his 

(a)  5  2liufi<.  4S8.  (()  5  7\mnf .  495. 

(c>  5  J^MTT.  1354.  (d)  6  Tanaa,  76. 

fault 
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fMt  xa^  XMg^genceitbm  by  laisCake;  if  lie  paj%  on  a  18M;t 
forged  ttgnatwe^  Tke  ease  tS Smith  v«  Mkrur  wasflbat! 
of «  banker  al;  whose  house  a  bill  porpoftiiig  to  be^a^^' 
c^ted  by  One  of  his  custxMners  was  made  paydLblel  The* 
foiil^i^  of  the  acceptor's  name  was  not  c&pcovered  ontil 
theetul'-of  a  week.  In  this  case  Mr.  Justice  Chambre 
thmigbt  the  plairitifis  entitled  to  recoret.  '  The  other 
Judges  wer(fe  of  a'  different  opinion.  Mr.  Justice  DaUas 
SLppeoin  to  have  founded  his  judgment  principally  on  the* 
supposed  fault  or  neglect  of  the  plainti£&9  who  ought  to 
bftve  kiuSwn  die  signature  of  their  customer;  though  he 
alscr  ndtltses  the  delay,  and  the  inconvenience  that  might 
dicfireby  result  to  the  holders  of  the  bill.  Mr*.  Justice 
Hiath  appeatii  to  hare  giren  his  judgment  entirely  on 
the  ground  of  die  ihult  or  neglect  of  the  plaintiffi,  who 
codld  not,  in  his  opinion,  be  in  a  difierent  situation  icaai 
that  in  which  their  customer  would  have-stood  if  he  had 
paid  the  bill  himsdf.  The  Lord  Chief  Justiee  QMs 
grounds  his  judgment  on  the  delay  as  sufficient  for  the 
decision  of  the  cause;  at  the  same  time,  however,  de« 
daring  that  he  does  not  mean  thereby  to  express  his 
dissent  from  the  larger  ground  on  which  the  case  had 
been  put  by  the  other  two  Judges. 

Now,  if  we  compare  the  facts  of  the  present  case  with 
those  of  the  two  cases  before  mentioned,  we  shall  find 
some  important  difference.  The  plaintiff  were  not  die 
drawees  or  acceptors  of  the  bills,  nor  the  agents  of  any 
supposed  acceptor.  They  discovered  the  mistake  in  the 
morning  of  die  day  they  made  the.  payment,  and  gave 
notice  thereof  to  the  defendants  in  time  to  enable  th^ 
to  give  notice  of  the  dishonor  to  the  prior  parties, 
which  was  accordingly  given.  The  plaintiffi  were  called 
upon  to  pay  for  the  honor  of  Heywood  and  Co.»,whos(^ 


!^^i     nun^f  ipp^ac^  pn  the  bil^  ammg  otbtf  iodo^enu 
Wntivmt     '^^  ^^  ^^  c^callii^  upon  ^m  m  this  painytW'wig 
JoiCmJ    calcul^tt^ip^omed^p^fe  to  ]e»eD  their  fttt^o^   Ab3l 
^  f    is  f^ftied  fi»r  |>ayiDeDt  to  tbepersoct  whose  D^^oie^ppiMp^ 
ip  «c0pptort  or  9s  i^eent  of  ^  apceptor»  eotirdly  as  «t,iflBt* 
Um"  of  f?QU]C^sc*    Tb«  person  presenting  vegr  often  knows 
ni)t)uog  of  the  aoqeptor,  and  merel;  curries^or  sends  tbe 
I^  acc»rdii^  to  th#  direction  that  he  finds  upon  it;  so  UiiBi; 
4^  act  of  pres^Unent  informs  the  acceptor  or  hW^gent  of 
ijiotbiqg  more  than  that  his  name  appears  to  be  on  the 
hQlastbeperspntopayit;  and  it  bdK>Tes  bTinJo  see  tKat 
l§m  name  is  properly  on  the  bilL    But  it  js  by  no  mfe^m 
a  Vi^XJ^r  of  course  tp  call  upon  a  penson  to  p&y  a|t>ijr 
^  the  honor  of  an  indopser;  and  sqch  a  cb^  iheraCbi^ 
import  op  the  part  of  the  person  snaking  it»  tl^  xbm 
iHHUe  of  ^  eorrespood^nt,  fat  whose  honor  tjliepimsbent 
\$  aek^  IB  actually  on  the  bill.    The  person  th^s  called 
YKpou  PHg^t  certainly  to  satisfy  himself  that  the  name  ot 
hp  g($rraqpondent  is  really  m  the  bill;  hot  sta^bis  at- 
tai^tion  may^  reasonably  be  lessened  by  the  assertioii;^ 
tbut  the  iwll  itself  mukes  to  him  in/act^  thougJi  no  af^ 
Mrtiw  in#y  be  mad^  in  word$.    And  the  feidt,  U*  he 
pays  on  a  forged  signature  is  not  whoUy  md  entirely  his 
0irn9  but  h^9#  at  kaat  vith  the  pe»on  who  thoi^  oalls 
lippn  him*    And  tboMgl^  wbere  all  the  negligence  is  on 
oAeaide,  it  mi^  perhaps  be  unfit  to  Inyiire  into  the- qnan- 
tiiiiiy  yet  where  tbwe  is  my  £uilt  in  the  other  par^^  and 
that  other  p^i^y^mpt  be  said  to  be  whoUyinnocetrtt  he 
oi^t  not^  in  our  ppi#ion>  tp  ptoBt  Igr  the  mistakei  into 
iriiifih  be  may  by  his  ovit  prior  mi^akf  have  led  th^ 
others  at  ]0a«t,  if  the  mistake  is  disoovqped  before  ssjif 
ilteaatiov  in  ^  mtuMion  of  a<^  of  ^  other  partm^ 
that.  Je>  ly^Mt  tfif  SNAeiiKS  of  aU  the  ya^e$  eiit^de^  t^ 

remedy 
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radiedt  MI0  Jdk  oflii^  ilnd  no  Me  k  disdiamd  fatFj      IJUik 
^i^ep.    Farthoty  k  k  not  mMj  to  rMoncild  the  o|!iiniQii 


^•* 


cf  flDiae  or  the  nidges  in  Smiih  ▼*  Mercer^  with  tjhe  pribt .    .^PiMrol 
ji^^^iit  ef  ^le  same  eoart  in  Brwi  t^  Brute*    Tlult 
wiis  itdctie  of  a  ^ctudliiig  biU^  of  wUeh  the  som  w«s 
afejmd  end  srisi|pMi,  and  m  this  oltetetioR  tbt  totgerf 
ooBfipaf^    The  wheie  sum  iTu  paid  et  the  TktosUii^ 
^iSEp;  wiiA  die  faiU  was  presetitdd  bj  the  bimk  of  Sngm 
/e^  Inrt  the  forgeij  beiBg  discorered,  the  beak  jbil 
b»^  iDbe  <UBkrpe%  and  theacaUed  upon  iheircustoiacr^ 
tW  plam^]^  who  i^d  the  bank,  and  bfoeg^t  bis 
ad|oB  fSJBfai^  Ae  deftndant^  from  whom  he  had  raonvei 
tW  Ipitt  iq  kf  abeied  slate.    Ndw,  if  the  psgraaent  of  the 
w^^sttta  at  the  lictmUmg  offioe  eoald  aatby  haa  be' 
moinded  on  the  gnmd  of  misteb^  the  rdfeddingof 
pm^hftibm  beak,  aad  afierwiarda  by  the  phantifl;  aae  an' 
^  ikaw  in  their  owit  wieng^  md  eoaseqiMBrtljr  aoe 
iq^  the  defendant^  nof  ^bing  a  right  of  aetlen* 
;  him.    We  think  tke  ptesti^  case  eppseeeiies  afe. 
prine^  nearer  to  that  c£Bruot  v.  B^iue^  Aan  ta 
of  the  elfaer  two.    We  Awk  the  pejownt  ki  this 
was  a  pajruiCMt  by  auslake  aed  widioat  odnsidsi^atiott  to 
a,p.»ap  riot  who«,  free  from  fal«»«,  «,d  «1»  .o^^ 
aoC»  thei^efim^  in  eoe  opiwoDf  to  relain  the  montfy  aow 
less  the  eet  of  drawing  the  pen  thiooiigk  the  aflmes  e# 
the  Other  indorsers  wttl  have  the  effisct  of  discfaar|pa^' 
th^eaii  ead  iheiebj  deprive  tbe  ddendaots  of  their  sights 
taieeortto  dleBi;wl»fih  brings  me  to  Aeseeond  qantion: 
in  this  cease.    And  apon  tfab  second  <|ueslion  we  turn 
clearly  of  opinion^  tfasS  die  defcndantii  hare  net  b^en 
deprived  ef  their  r%ht  to  resort  to  the  prior  {adbrsevsu 
The  striking  out  an  indorsement  by  mistake  cannot,  in 
o|]r  opinion,  discharge  the  indorser ;  it  would  be  most 
FfS  mis- 
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iniscliieTOus  to  commerce  to  hold  tW  it  ^'AqIB/'"^ 
tHe'case  of  Fernandez  v.  Ghfnn  and  Olk^'i; 'ihi^^^ 
tri^  before  Lord  SOenbdrough  at  GviiiBatt^'  'k  ffle 
sitdngs  after  Michaelmas  term  1806,  it  BlpifSikr^  Mfa 
check  drawn  upon  the  deffendarits,  who  wei-e  bankdibk 
the  city,  by  one  of  their  customers,  was  passed  tfafddi^ 
the  clearing  house,  and  taken  from  thence  to'  the  de- 
fendant's shop  by  one  of  their  clerks,  'and  there  another 
derk  drew  his  pen  through  the  name  of  the  draWer  Us 
usual  when  a  check  is  intended  to  be  paid ;  but  it  being 
soon  afterwards  known  that  a  check  to  a  very  large 
amount,  drawn  by  a  third  person,  and  paid  into  the  de- 
fendant's house  by  the  drawee  of  this  check,  was  dis- 
honored, the  same  derk  wrote  under  the  name,  the  words 
''cancelled  by  mistake,"  and  signed  his  initials, 'sbd 
in  that  state  the  check  was  before  five  o'dock  returned 
to  the  bankers  to  whom  the  plaintiff  had  delivered  it, 
and  was  received  back  by  them*.  It  was  contendecj/'for 
the  plaintiff,  that  this  cancdladon  amounted  to'  an  ac- 
ceptance of  the  check,  or  an  acknowledgement  that  t&e 
defendants  had  money  in  their  hands  to  pay  it,  and  was 
irrevocable.  It  was  proved,  however,  to  be  usual  to  re- 
turn and  take  back  before  five  o'clock,  checks  passing 
through  the  clearing  house,  and  thus  cancelled,  if  the 
words  "cancelled  by  mistake"  were  written  on  them  asm 
the  present  case,  and  the  plaintiff  was  non^suited.  (a)  Now 
this  case  shews,  that  the  act  of  drawing  a  pen  through 
a  name  on  such  instruments  is  not  considered  among 
nercBntile  men  to  be  an  act  so  absolute  in  itself  as  not 
to  be  reealled  and  annulled,  if  done  by  mistake*  We 
think  that,  in  the  present  case, ' the  mbtake  maybe 

•  (a)  See  ■  note  of  Uiis  ctse  1  Campbk  49€. 

shewn^ 
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^ewQ|.  f^  tfiat  tbQ  indorsers  are  not  di^chai^*.  j^ 
j^oifeodf  jit  shim,  hereafter  appear  that  the  defendants  are 
jpVt  ^  any  lulditipnal  expence,  by  extra  proof  or  otbei;-  ''ijfef*^ 
wim»  on  account  of  this  improvident  act  of  the  plaintiflSf  ^  ^^'"^ " 
whiqh  is  very  unlikely»  they  may  possibly  maintain  a 
iqpedal  action  upon  the  case  to  recover  a  compensation 
to  the  extent  of  the  injury,  they  sustain,  but  this  does 
.QOt  necessarily  extend  to  the  whole  consideration,  and 
if  not,  it  furnishes  no  defence  to  the  present  action. 
The  verdict,  therefore,  is  to  be  entered  for  the  plabtiffs. 

Postea  to  the  plaintifl^. 


Van  Wabt  against  Woollky,  Lewis,  Moilliet, 
and  GoBDOK. 

A  SSUMPSIT  £^nst  the  defendants,  as  the  bankers  A.  uA  Co^. 
y      and  agents  of  the  plainti£^  for  nbglecting  to  give  ^nMrieo,  cm- 
due  notice  of  the  nou*«cceptance  of  a  bill  of  exchange  ddmtu'iir- 
which  the  plaintiff  had  delivered  to  them  to  get  ao-  Jt^H^^try, 
cepted;  in  consequence  of  which  laches  the  Plaintiff  JJ^J'JJjJ^J^jj^ 
allied  that,  as  the  pfiyee,  he  was  prevented  fW)m  giving  '****^^,^ 
due  notice  of  the  dishonor  to  the  drawers  Alexander  purdiasM,  ihcy 

lent  to  B,m 

Cranston  and  Co.,  and  also  to  Messrs*  Irvittg,  SmiOu  biU,  dnwn  by 
and  HcUtf%  from  whom  he  had  received  the  bill,  and  oa  D.  in  Xon* 

<fefi,  but  did 
notindoneit. 
S»  employed  his  banl^era  to  present  the  bili  for  acceptance.  D»  refuied  to  aooepCy  but  of 
till*  the  bankers  did  not  giw  notice  until  tbe  day  of  paymant,  whan  it  waa  afidn  picaantid, 
and  dishonored.  Before  the  bill  arrired  in  this  country  C*  became  bankrupt,  and  ha  bad 
not,  either  when  the  bill  Wat  drawn,  or  at  any  time  bdfore  it  became  doe,  any  funds  in  Iba 
hands  of  D.,  the  drawee.  In  an  action  by  B»  against  the  banken  for  neglecting  to  gi?a 
him  notice  of  the  non^coeptance  of  the  bill :  Held,  that  inasmuch  as  A>  andCo.,  noc 
baring  indorsed  the  bill*  were  not  entitled  to  notice  of  the  dishonor,  and  still  rsmainad 
IJaMe  to  B*  for  the  price  of  the  goods  sent  to  them,  and  the  drawer  was  not  entitled  to 
notice,  as  he  had  no  funds  in  the  bands  of  tlie  llrawee,  B»  could  not  recover  the  wluila 
amount  of  the  bill,  but  such  damages  only  as  he  had  sustained  in  consequence  of  hating 
been  delayed  in  the  pursuit  of  his  remedy  against  the  dnwer. 

F  f  4  who 
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ir^a  ilvt^l^  h«((^  bw^  lifM«  t»  pp^ 

Ntf>«i^*  boiK)c;Jb|m(  BcxiF  fay  the  defemb^U'  j^g}ao|.  «ini;  ii»t 
clMiB^  %#^ ib^oUigfCli^  ami  buve  lefai^d  «»  pi^l 
«Q^  wher^bjf  the  fiawUiS  mho  M^ffii.  ib^  heUAim 
btf  r^vie^j  itgwat  tbe  4imreiii  and  the  BmAMmmm 
^ttff^£N^  ancliXc%.  Ple%  gmend  isiWi  Mtki 
Uiil  Wore  ^IUc«  C.J*  «l  tke  XMobn  sM^yi  aftor 
MiOmdnm  term  ias«,  a  tevdiaik  m^  fbMd  te  itii' 
^luMift  4iilg«ett9tbefoUdm«qaa9:T-  .  l  . 
Tbe.  plfiqti^r  reau}ipg  at  Birmi^am^  reoeWe^  ftom 
bi9  correspondents)  Irving,  Smithy  and  HdOjf^KX.ifem 
Yorkj  m  the  United  States  of  Anericoy  i^  bill  of'  «^ 
change  for  500/*,  dated  Nm  Yorif  $th  June  1618»  and  l 
dn^yn  \fyi  A'  Crandm  and  C!a  npon  Gfrig  wd  idn^Ufff 
in  London^  and  payiible  sixjty  diiji  after  $ight  to '  ibe  i 
order  of  tbe  plaifftiC  The  letter  inclosii]^  th$  biU 
8tated.it  to  he  o  fortfaetf  re«»itMM9e  of  aMWf  ftf ,aii 
order  for  hfu^ware.  Oft  Tu^sdi^  tha  2d  of  Jufy  1»J6» 
the  plaintiff  deltvfnred  the  bill  to  tbe  defeodantla)  /«to 
ar9  bankers  at  fiirmitsgkemh  to  get  it  duly  aoaaptiri  V 
the  drawees^  whp  were  resident  m  iMUkmf  and  dwd*^ 
fendints.rciceiTed  tbe  bill  fer  that  pnrpoaB^  andiibni«nW 
ib^.  iaai9;  on  tbe  Mowiing  digr  to  their  Mmrn^cofrnpoMi* 
eoto^and  ag^t%  Sir  John  Lubbock  and  Ca»  baahwrte 
ZiOTK^c^  wbe^  €tn  ibe  8th  of  Ju/j^  prasenled  tbii  :bill.to 
the  drawees  for  acceptance.  The  drawees  havingy'  on 
the  Isjt  of  Jj^  1818|  .received  advice  of  tbe  bit)  being 
drawn  from  (Jranskm  imd  Co.,  had  written  fqr.dhttctccM 
as  to  ffccepting  tlie  seine  to  James  Jleafomkr  and  €ok  of 
BeUaeti  mJrelandi  and.  not  having  receii^  mf  ivpif 
fi-omr  tho^e  p9K;tie%  ^ye  tbe  feUowing  answer  Uk  JM** 
hocJc  and  Co..:  *^  Gref  and  Co.  buYQ: written  fiv  ,^diriM 

will 
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ndr%WflU«tK  |irot«iC  the  WH  Ibr  om^atteeptamMi  dr  *    i«^..o 
gm^'fMM'mik^  dbfebAMts  <»r  uy  the  pliutiitilf  ofttte 
ntedlW'Mdlq^  mA  the  10th  oP  aeptaOer  1918.    Oft 
tkflidft^4i«f  iiiit  •l«Ci6f  coifiahiiii^  rack  iMM  ty  th« 
poiijF  tiMcteiiw  fOi^MEl  hf  the  deisttaants  oii  the*  ti^ 
tbt  bll  ||ii.«Ai||>  bMi  pHEMeiyf^  ftr  paynfem  on  the  9fh  of 
AjMNM^y  llM  piDIMes  on  nnl  my  ft>f  fKA^^nyniettt*' 
Urn  daftiidiiifti  cRd  net  gi^e  mif  notice  to  tkt  pttan^ 
Mt^  HkfUr'f^mi  «f  tb^  teid  dnm«es  to  accept  the 
bytdbtaudH;^  ntt  oP  Sepkmber  1«19^  being  the*  dorf  Are 
MsniMtv' ''i^Mfeifed'  the  Mn  fWmi  ZAtcbf^eii  oxnt  xj&» 
Thl*  wi^  the  AM  notice  to  the  plaintiff  of  such  dfs« 
bdimi^  «iwl^  ilotfer'  bring  acctoMpartied  irHh  a  protest. 
ItA^ddhrtiuite  #0f^  for  sotne  titn«  hefet^^  ancF  at  tkt 
tfito^iiiiil^  ihe^  hill  of  esehavige  i^ad  driivibred  to  xbettti 
dM  gisAMbl  twnle«tir  of  the  phhitid;  and  Ifttariilbly 
ehgtt^  di6  iMfidlP^otiiniissRon  on  aN  the  tntns8d!ron« 
whidr  ptmatd  b^l^veeA  htm  mi  the  defbidtaty  as  his 
bi^iiit^  afld  did  BtUuHly  ehorge  him,  in  iliehr  faunkhrg 
aofliliii»'%ilb'hihi5  coHHniflsibn  Oh  Ais  bill  of  eseiiiattge 
al'tbi^  MCd'of ^  ahiffingf  per  cent.  ^  and  tfhe  defendartfi 
fuiiw  dhuiyd  Che  ^itttiff  with  Ae  ram  of  11.  KMr.,  the 
MaaaiUflniiftfor  noting  Ibr  non-'aceeptiaHce,  and  fdf  pro* 
UuAh^  dio  atoie'  fiM^  non-payment,  and  clttt*ge$.  On  the 
Mktcibf  vA;pMii#r  I0T^  tihe  bffli  was  presented  to  the 
JtAwmAt  M  fAym^Hj  and  dfshonoredl    The  drawees 
}mtm0  fltfd!»  o^  effisets  of  the  dMwen  hi  their  hands  at 
di^liilie^  when  the  bili^  was  onptMy  chawn,  nor  At  tary 
tittM  piiopfoh^eott^g'  to  matmtty;  nor  ha2  they  any 
expMtMm  of  «^N!ft»  ()f  ^i  d^^en  to  meet  the  bill ; 
biird)ie«'dytfwee9  hildl>een  accu^med  v&  accept  fi>r  the 

drawers 
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(0fl4'  ^WfliUs  vndar  the  guaraotiee  of  Jl  Akvanin^  iui4.C^4^ 
>|}l|^,  fbr  lQy0002.t  which  amooQit  ha4  «bM«  QX^ 
drawi^  .  The  drawers  before'  the  bill  .wes«dit^fr^,.bad 
^n  Qccu^tomed  to  draw  on  the  drawees  tfi:9L)$ggff 
amount  than  the  said  sum  of  10,000/.]  but  thftidnuKMs 
ba4  mever  accepted  any  bills  beyond  the  guaraatee  of 
liO^PPO;.,  unless  they  were  covered  by  other  resou,roeff» 
The  drawees  had  by  letter  of  the  9d  of  Jufy  IS18j  ad- 
dressed to  the  drawers,  declined  acoeptipg  the  sai4  bill, 
unless  they  should  receive  further  advice  from  .MiWniUr 
and  ,Co.  Crofiston  and  Co.,  t)>e  draw/ers,  becan^e 
^pkropts,  in  New  Y^iy  on  the  6th  of  jj^  1818, 
and  the  produce  of  their  estate  will  be  abpfit  {(s.  in  .the 
pound. 

•  It.  appeared  that  /mug  and  Co.  employed  the 
phuntiff  to  purchase  goods  for  them  in  Efn^axd,  |y 
comraission,  and  had. ordered  gopdsi  to  a  much  gre^ti^ 
amount,  than  £002.;  which  goods  w^re  sent  out  by  the 
plaiptiff  to  America^  the  bill  of  exd^aoge  haviqg  bcciP 
remitted  and  sent  by  Irving  and  Ca  to  the  plaintiifi^  fi>r 
end  on  account  and  in  part  paym^t  of.  the  piiosiof  j(he 
aaiii  goods.  Ifxing  and  Co.  did  not  indorse  tiheir 
names  on  the  bill  of  exchange,  and  were  .wholly  ua- 
hnowni  to  the  defendants*  The  plaintiff  sent  the  jbill  of 
eiEchai^c^  on  the  12th  of  September  1818,  to  in^gaod 
Co.,  requesting  them  tq  pay  the  apount  of  the  bill  ,of 
ex.9hange;  but  on, the  9th  of  JUahrch  1819,  tb^  wrote 
tp  plain^ff  and  refused  so  to  do,  returnjiig.tlie  bilL.of 
exchange,, apd  insisting  that  they  were  disqli^gjed  frqin 
Uat^liljy.tQtmake  such  payment^  yi  conse^jjf^Mence  of  their 
not  havipg  had  due  notice  of  the  non-APpgitfnce  of  the 
bill  of  exchange;  whereupon  the  plaintifl^  on  the  1st  of 
Jpril  1819,  returned  the  bill  to  the  defendants,  who 

refused 
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7^9^ ''to  pay  the*  same;    The  usval  time  of  pottage       ftM. 
ftofai  F^^nd  to* New  York;  and  'back,  wad  g«ettiUy 
ab6iit  ten  weeks.'    This  case  was  argued  at  the.  siCtiDgs 
before  thb  term  by  Chiity  ibr  th^  plaintifi^  and  Abraham 
Ibi^Ae  defendant. 

'  For  the  former  it  was  contended,  that  the  defendant 
beirig'  an  i^nt  receiving  compensation  for  his  trouble, 
wiBs  liable  for  any  damage  arising  by  reason  of  his  negli- 
gc^noe;  and  that  in  consequence  of  h)s  neglect  a  difficulty 
had  arisen  respecting  the  bill,  and  that  the  plaintiff  had 
aright  either  to  have  the  bill  paid,  or  to  have  a  clear 
remedy  over  against  the  drawer,  or  the  person  from 
whom  he  received  the  bill.  It  is  not  ctear^  that  the 
draw'ers  would  not  be  discharged.  At  all  events,  a 
difficulty  was-  imposed  on  the  plaintiff  by  the  act  of  the 
AefeildaQdts.  In  Qaoenson  v.  Morse  (a),  it  was  held,  that 
if 'dfe  seller  of  goods  takes  notes  or  bilb  for  the  price 
without  agreeing  to  run  the  risk  of  their  being  paid, 
that  is  not  to  be  considered  as  payment.'  The  plaintiff, 
therefore^  originally  had  a  remedy  against  Irving^  Smithy 
and  Co.,  but  he  has  now  lost  it.  '  He  has  made  the 
bill  bid  own  as  against  them,  for  they  *  were,  entitled 
to  notice  of  the  non-acceptance  from  him.  Tiiey  were 
hi  the  situation  of  sureties,  and  a  surety,  thou^  not 
apar^  to  the  bill,  may  be  discharged  by  want'of  no- 
tice, Phillips  V.  Jjaling.  (b)  For  the  defendant  it  was 
cont^ded,  'that  tlie  plaintiff  had  sustained  no  damage 
in '  consequence  of  not  having  received  notice  of  the 
noi^^-Boeeptance.  Prima  facie  notice'  to  the  drawex'  is 
necessary  i  but  if  it  appear  from  special  circumstances 
tfiai'he  sustains  no 'loss  from  want  of  nbtke, -then  it 

(d)  Vr.  >.  64.     .  (6)  S  Tmmt.  006. 

becomes 
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'4iMur^  ^MM  itoe  iMceaaary.  As  to  Jrtdfigt  SmiO,  moA  po^jMr 
MttK^  Wt(t6  ttoi  BpM  ul0  mUf  Ma  toM)'  fMf dtbUB  IWV 
dearly  not  entitled  to  notice,  Swinyatd  ir«  JQimarCif]^ 
HMrtwr.  Wilkin${l>)i  tmdf  tofc  the  saiM  mMii  j^ 
aiv  H^  liable  10  tlM  pUncHT  for  hb  deiMnd  ftglteic' 
theaii  E»paffeBkuMimie.{c)  \^  / 

Ote*  oiiXi  mft* 


.  I- 


ASBon  C«  J*  tiow  defif^rra  4mi  jti^fiMiii  01  wo 
Cmifty  and  after  suting  the  facto  of  die  ces(fi^ppWHM| 
ttibUows:  '  .   .^ 

Upon  this  stftCe  of  fiiM  it  is  etideftt  tbet  thfe.diitaMlr 
oQt^  (who  caiitiQt  be  di^ingttnhed  frmiiy  but  Afe  4l^i!Mi^ 
aMe  for  tbdr  Lofiiioh  correspondeittsy  Sir  John  ^^^i^ff^ 
afid  Ck)b)  hate  been  gitiity  ofa  neglect  of  liie  dMgnfh^ 
thejr  owed  to  the  plaintifi^  their  eniployer,  mA  ttom' 
yAiffta  cley  i^eceived  a  pecmiiflfjr  reward  foi'  dMir  ^m*^ 
vices.  The  plaintiS'  is,  therefore,  entitfed  to  fiMintM» 
hb  aelfon  agaimC  them,  to  the  exttnt  of  any  damage* 
be  mqp  bspre  scMftbtd  bj  tiieir  neglect*  He  chaigee'* 
X  damAge  in  two  reipeetav^rif;  bjr  the  loes  of  wmmSaf 
ag^nat  Mndng^  Smkhf  and  iibtfjv  from  whom  he  ra^ 
oeived  the  bilh  SaonHyf  by  the  loes  of  remedy  9gm^ 
CremstaH^  d^  drawer  of  the  bilL  IS^  as  betwwn  die 
pbMflr  and  JMnjjrend  Co«,  he  has  made  d»e  bi»  Ue 
own,  end  outnol  catt  apoii  them  for  the  amoiuit^  bit  da*' 
ivage  will  be  to  the  foU  amount  for  which  tbe  1 
kai  bM»  taken.  If  he  still  xeduns  a  remedy 
thea^  «nd  has  only  boBB  dstayed  ]&;thepoiMit  ef  8«fc 

(o)  5ir.4'&ai*  (ft)i£.^aia         (c)  10 rc«. so4. 

remedy 


i^m  ^»cer£u^4  «a^  k  piiobaUjr  wudh  W  tibM  tU4'    ijIS^ 

. /\^e^  axe  oT  ipmibn  Aat  Ae  pWkxtiff  bus  ndt^  Jtt 
\f^emwt^  md  Xmng  And  Co.^  made  die  bill  liif  'ibini; 
^(liii  inigbt^  notwitbstaiMJuig  Che  wwt  of  notice  oftbe 
noa-jfecgptap^r^  have  recovored  Grom  th«in  tb^  nmomt 
of  tbe  bill  in  ^n  aic^U  for  wopejr  paid;  or  if  b(e  bMt 
noficni  of  tbe  dUh9nar  befiice  i>e  bud  boim^t  endMrt 
tbegpods  which  tbtfgr  bud  ordened  bii<i  lo  buy^  b#  wifbt 
ijaw  neturnea  the  bOI»  and  bave  abstained  ft]Qo»  ordbpv 
iqg  or  Sowing  the  goodSi    J^  w$  btfve  been  oUer^ed 
tbfit  ^Jh^WK  Bj^A  Co*  aent  the  biU  to  tbe  plaintiff  witboul 
tbeur  indorsement  #nd  pi^aUe  to  bi3  ovfn  order,    T])e 
cpynael^  for   the  pbuntifF  wi^  under  the  nacesMly  of 
llrguing   thb  cas^  ^  if  be. were  arguii^  ier  Jhitig 
Slid  Cpf  in  an  eciion  bmugbt  9tfixvii  them  by  ibe 
ptiun^^   and  it  wa^  contended  tbot  iroiHg  and  Goi 
vere  e^^ed  to  noUce  of  the  tion^acceptanee  in'tbb 
pBce^  ap  tbey  would  b^ve  been  bjr  tbe  law^merchattt  m 
ibd  Gflfle  of  ^  bill  ^ndpmed  by  tbem  l»  the  plaiotiC, 
Bpt  119  authority  iw  eUed  that  maiiitaina  As  pro^ 
poutioD*     And  the  ease  ief  Sfmiqi$rd  und  Qthem  v, 
Bcfwes  i^  an  au^bori^  Ae  otber  wi^r.    If  a  peraan 
dfiiver  4  bill  to  ^mother  witboot  ind^rmig  hie  own 
rn^e  upon  i|U  be  do^  not  subject  bim^lf  to  ^  obh-  * 
Jiteti^Bf  of  the  iaNT^merdwit j  be  fwnnot  be  sued  W 
ji^  bill'eitber  |^  the  pers^w  to  wbo9»  b^  divers  k 
4ir  by  any>otber.    And  a»  be  doei?  qot  eul^  biomlilf 
1^  tbe  nblw^Wft.  we  tbiid^  Jbe  ie  <)<|t  entidfd  4r  Ae 
advantages.    If  the  holder  of  a  bOl  sell  it  without  Bis 
own  iodorsementy  he.i%  gepeniily  ^pealdn^  liable  to  no 

action 
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189«i  acttaiimre^MAortiie'bill.  If  he  deKfferitwit&oiithk 
'     indorsement  vpon  any  oAer  consideration^  mteoedtbtTKir 

^5^«c. .  concomitmnty  the  nature  of  the  transaction,  aiid«tt  w^ 
cuiBiStances  regarding  the  bill,  nnist  be  inquired  intc^  ixr 
order  to  ascertain  whether  he  is  subject  to  any  te^ 
sponsibility.  If  the  bill  be  delivered^  and  receiTed  as 
an  absolute  discharge,  he  will  not  be  liable;  if , other- 
wise, he  maj  be.  The  mere  fact  of  receiving  sndi  a  bilt 
does  not  shew  it  was  received  hi  discharge,  BUOopyi 
Bane  (a)  and  Swinyard  and  others  t.  Bdtiiesj  befbve 
menttcmed.  Then  what  are  the  fiicts  of  Ais  parti* 
cular  case  ?  Irving  and  Co.,  residing  in  AmerieOf  had 
employed'  the  plaintifl^  residing  at  BimmghmMf  to 
purchase- hardware  fiir  them  in  EngUmd  by  eommtssibm 
By  accepting  this  employment !  he  became,  ms  betwuen 
him.  and  them,  their  agent.  -They  then  send  him  die 
bill  in  question  as  a  further  remittance  on  account  lof 
th^r  order  for  hardware.  The  bill  is  drawn  upoii  per* 
sons -residing- in  Z<O7u20fi/  the  plaintiff  therefore  coald 
not  have  been  expected  to^  present  the  bill  himsdf :  it 
must  have  been  understood  that  he  was  to  do  this 
through  the  medium  of  some  other  person.  He'  em* 
ployed  for  that  purpose  persons  in  the  habit -of  trans- 
acting such  business  fbr  him  and  others,*  and  upon 
whose  punctuality  he  might  reasonably  rely.  In  doing 
thi^  we  think  he  did  all  that  was  incumbent  up<m  him 
as  between-  him  and  Irvifig  and  Co. ;  that  he  is  per- 
sonally in  no  default  as  to  them,  and  is  not  answeraUe 
to  them  for  the  de&ult  of  the  persons  whom  he  em- 
ployed under  such  circumstances.  In  the  course  of  the 
argument,  the  situation  o£  Irving  and  Co,  was  compared 

to 


IN  rat  Fifth  Yjbaa  of  GEORGE  IV. 


447*> 


totliiit  of  ia  guaranlee.  The  decision*  thst'faaTe^ taken 
jihfO&iid  ^adioBS  Imii^t  against  agnanuiAee  iwurarit  ■ 
the prtipcBitioQ  Aat  has  been  before  mentioned^nB/tfaalr 
the' nature  of  the  transaction,  and  the  circumstances^  of  * 
the  pavlicular  case,  are  to  be  considered  and  regarded. 
Thus,  .in  WarringUm  and  another  v.  Furbor  {a\  where 
a  4)oittnisslon  of  bankrupt  had  issued  against  the  ac-* 
oeptor  befinre  the  biU  became  du^  a  presentment  for 
psyment  io  him  "was  held  unnecessary  to  charge  the 
guarantfee.  FHaips  v.  ^ling  {b)  stood  upon  different 
graamk :-  Ae  bill-  wob  not  presented  for  payment  when 
it 'became  due,  as  it  ought  to  have  been;  two  >dky9 
sfiorwanb  nofao^  that  it  remained  unpaid  was  given  to 
theidsawara^  for  whcvm  the  defendant  was  guarantee^  bot 
na.  jiotiat  was  then  given  to  the  defendant*  -  The 
diatrerS'iaod  acceptor  continued  sdvent'fbr  many 
mimtha. after  the  bill  was  dishonored;  and  it  was  not 
until  tli«y  had  become  bankrupts  that  payment  wai^ 
demaiided  of  the  defendant.  Under  these  cireum- 
stanoes,  because  the  necessary  steps  were  not  taken  to 
obtain  payment  from  the  parties  to  the  bill  while  they 
continued  solvent,  the  Court  of  C.  P.  held  the  guaran-*- 
tee  to  be  discharged.  In  Holbram  v.  WiUcins{c)f  the* 
acceptors  were  known  to  be  insolvent  before  the  bill 
fell  due ;  and  some  days  after  that  fact  was  known  the 
pliintifi  wrote  to  the  defendant,  and  desired  him  to 
acoq)t  a  new  bill,  which  he  refused.  The  bill  was  not 
presented  for  payment  when  due^  nor  any  notice  of  the 
non-payment  given  to  the  defendant.  The  Ul  woQid 
not  have  be&i  paid  if  presented ;  and  it  did  not  appear 
thai  the  defaidant  sustained  any  damage  by  reason  of 


WoMMT. 


(a)  BBaM,S49. 


(h)  Sroiml.flOS. 


(e)  IB.i^C.lO. 


die 
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XmiW^ot 


M4  Ae  j^Hmpite  not  10  be  dimAmrgia^  Thm  4b- 
firi^Of  itbeir  ib$t  ea^^s  of  tbU  kind  4epwd  nfsn  Ike 
ijirmmttnflcg  pocuUnr  to  ctwiu  In  ib^  i^fiMnt  000  it 
docB  not  appear  that  Jrvingmd  CfK  hme  mitmmdmf 
dwiage  bj  tl)i9  w«int  of  notioe  itf*  the  nnn  nwryftiniB  <f 
tbo  hill  Chnu/^  tbe  drfMerr^  vw  not  tntiikd  io  jndb 
wMae;  ike  bad  no  right  to  dmw^  and  lie  awttif nnri  y 
pngodkaa^  H^  bad  beeome  bankrupt  ^cmte^vrivbdiM 
noticaof  tbe  ncxHaopeptMce  oould  faav^feacbad.fr«M|( 
^nd  Co. :  aotbiog  $pp^9w  to  «benr  ihat  tbcgr  baiaJoit 
an^  jreoi^y  diat  ib^  migbt  bavf  had  «ithar  Mg^m^ 
him  ^r  bis  c«tata»  if  thay  couU  evar  baytfcadmiiri  hut 
avwn  tbia  does  not  appaar  afflrmativialj;  tba  daoinh 
ataiices  nndar  wbiab  tkeiy  JMeived  llie  hill  not  knag 
diaclosed;  and  fKMsiUy  tbigr  way  ham  aeoeifiad it  opoi 
tim  taons  ^f  hai^g  Mooontdbla  coly  in  i 
aopaptndt  nod  not  otherwiacu 

I.a9we nov  to ndiKert  to  the  Mmppmei  1ms  hi  \ 
of  GhovM^on  Aedniair  of  aha  hilL    I  haMjakeadgrob- 
sarprad  that  the  amoant  of  this  lorn  liaa  not  hpan  k* 
^«:^  qmnod  into  or  aacertainad.    Perhaps  k  mmf  henMiatf 

nominal;  hiitaiiranif  kbaao,  tbe  phnnliffnraaciiliddl 
to  n  Mrdiat  for  noanuial  damagas.  In  oadar,  th«iaim% 
to  do  jnattoa  heavaen  tfaeoe  partias,  tha  canaa  mmt  ha 
agahunhasittad  to  ajurjio  asiaartain  ds  antoiuit  of  Am 
\om  (it  henf  dearly  sndantood  that  the  flnmiff  h  an* 
titled  io  41  nerdict]^  nnkns  the  parties  mfi  agrea  npsn 
Ae  MDOttot,  and  oaruBt  Iha  present  ¥cffdbt  nooovKv^y 
whaoh  it  as  highly  daaiinbk  Ar  them  to  4o» 

A  jrafe  siBs  jK»oi«Ung^  drasm  4qfi  Ar  n  oasr  tfU# 
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Dyson  asainst  Wooi>.    -  J^*^* 

'  ^fTlESPASS  for  breaking  and  entering  the  plaintiff's  Tmpan  for 

dW«lIing-house,  and  seizing  and  taking  away  divers  entering  pUOa- 
'chairs  and  other  household  furniture,  &c.     Plea,  as  to  hl^^oifeiS. 
'  the  tf eakinc:  and  entering  the  dwelling-house  that  our  *"*  J»s*»?ed 
'  ford  the  now  kinjr  was,  and  still  is,  seised  in  right  of  ?«»>*  recovered 

®  '  '  °  inacourtba- 

'nis  duchy  of  Lancasterj  of  the  liberty  and  franchise  of  ron,  and  a  pre- 

.    .  cept  issued 

the  honor  of  Ponlffrady  in  the  county  of  Yorky  with  the  thereon.    Re- 
' appurtenance^;  and  that  from  time  whereof,  the  memory  there  was  not 
of  mail  is  not  to'tlie  contrary  until  the  time  of  the  dum'of'Se*'*^ 
pissing  of  an  act  of  the  17  6f.  5.  c.  15.,  a  court  baron  had  Sf^|^|^„^ 
Ijecn  used  to  be  holden  in  and  for  the  said  honor  for  the  P®»«di»<l8- 

ment,  remain- 

suitors'' of  tli6  couTtj  for  the  recovery  of  debts  and  ingintfiesaid 

.'     .      .   ♦  .  •  .....  *     '  •      court  baren : 

damages '  not  exceeding  405.   arising  withiii   the  said  Held,  upon 
honor,  and  after  the  passing  of  that  act  of  parliament  rer,  that  the 
^fbr  the  recovery  of  debts  and  damages  not  exceeding  bad,  inasmuch 
'five  pounds,  arising  within  the  honor.    Tlie  plea  then  S^ieanNmma- 

•  stated  a  judgment   recovered    in  the  same   court  for  **^bi^te 

*  1/.  9s.  ilcL ;  and  that  defendant  prosecuted  and  sued  out  ^•''^a^  J« 
upon  the  said  judgment,  according  to  the  custom  of  the 

•said  court,  a  precept  directed  to  the  chief  bailiff  and  his 
deputies,  commanding  him  to  levy  the  sum  so  awardied. 
•It  then  justified  "breaking  and  entering  the  house  for  the 
purpoise  of  taking  the  chairs,  &c.,  under  the  precept. 
'Replication  diat  there  was  not  any  memorandum  of  the 
proceedings,  or  of  the  said  supposed  judgment  remaining 
in  tihe  said  court  baron  in  the  plea  mentioned.  General 
demurrer  and  joinder.     The  case  was  argued  by 

Milner  in  support  of  tJie  demurrer,  and  Stacklum 

contra.   By  the  former  it  was  contended,  that  the  fact  put 

Vol.  III.  G  g  in 
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1894«       in  issue  was  immaterial,  and  therefore  groined  of  general 
-,  demurrer.  A  court  baron  is  not  a  court  of  record,  and  a 

agahui  judginent  obtained  in  it  is  not  entitled  to  greater  waght 
than  a  foreign  judgment,  which  is  not  a  record^  Walker  v. 
WhiUerj  1  Doug.  1.  Now,  if  the  defendant  had  taken 
issue  on  this  replication  and  had  brought  into  court  a 
memorandum  of  the  proceedings,  it  could  not  have  been 
read  in  evidence.  The  steward  must  have  been  called 
as  a  witness  to  prove  the  proceedings.  The  only  mode 
of  reviewing  the  proceedmgs  is  by  writ  of  false  judgment, 
and  in  that  case  they  are  not  removed,  but  the  wrif  is 
directed  to  the  steward,  and  he  certifies  the  proceedingi 
to  the  court  above.  Of  common  right,  all  pleas  in  the 
court  baron  ought  to  be  determined  by  wager  of  law, 
2  Inst.  143.  That  court  could  only  decide  otherwise  by 
custom.  The  steward  may  take  a  note  or  memorandum 
of  the  proceedings  for  his  own  convenience,  but  (hat 
note  or  memorandum  not  being  the  judgment  itself  or 
even  evidence  of  it,  an  issue  tendered  upon  the  &ct 
whether  there  was  such  a  memorandum  or  note  is  im- 
material, and  therefore  ground  of  general  demurrer. 
On  the  other  hand  it  was  contended,  that  it  was  essential 
in  inferior  courts,  that  there  should  be  a  memorandum 
of  the  proceedings,  and  that  the  writ  of  false  judgment 
which  is  in  the  nature  of  a  writ  of  error  from  the  o^urt 
below,  JentlemofCs  case  (a),  could  have  no  operadon» 
unless  there  were  such  a  memorandum ;  and  that  at  all 
events,  the  objection  being  that  the  traverse  was  imnuH 
terial»  could  only  prevail  upon  special  demurrer;  and 
Hawev.Plamer^  liStztrndH.  n.2.  was  cited  in  support 
of  that  position.  Some  stress  was  laid  upon  the  28th 
clause  of  the  17  G.S.  c.  15.,  but  the  court  held  that  it 
it  did  not  affect  the  question. 

(a)ee«A«,ii. 

AnoTT 
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AbboW'C  J.'  I  am  of  opinion  that  this  replication  ^824- 
is  bad  u^h'  general  demurrer^  because  it  tends  to  put  '^^ 
in  issue  a  1fi(ct  which  is  so  immaterial,  that  if  a  verdict  ~  ~  ' 
were  fiiund  upon  that  issue  for  the  plaintiff,  he  would  not 
be  entmed  to  judgment.  It  appears  by  the  plea,  that  a 
court  bar6n  had  existed  from  time  immemorial  within 
the  honbiir  ofPontefractt  the  jurisdiction  being  by  custom 
limlted^te  405.,  but  subsequently  enlarged  by  the  17  G.S. 
c,  1^.  5«27.,  to  sums  not  exceeding  5/.  That  statute,  how- 
ever, does  not  alter  the  nature  of  the  court.  It  is  not  a  court 
of  record,  and  it  is  not  necessary  to  enquire  whether  it  be 
the  duty  of  the  steward  to  make  an  entry  of  the  proceed- 
ings, but  supposing  that  to  be  so,  and  he  neglect  to  do  his 
duty,  I  cannot  say  that  the  judgment  has  absolutely  no 
effect  ^Giving  the  largest  construction  to  the  words  of 
the  replication,  they  may  be  considered  to  import  that 
no  memorandum  exists  or  ever  was  made,  and  if  so,  the 
steward  might  be  guilty  of  a  misdemeanour  by  his 
neglect.  But  if  he  do  so  neglect  his  duty,  that  ought 
ifot  deprive  a  party  of  his  judgment  For  the  question, 
t^Kfetfaer  judgment  was  given  for  him  in  such  a  court  is  a 
ififitiei*  6{  fact,  the  entry  would  merely  give  him  a  fiicility 
6f^&of  which  he  would  not  otherwise  have.  In  pleas  of 
JQii^inentd  recovered  in  the  superior  courts,  the  alle- 
^ttkm  is,  that  there  is  not  remaining  any  record  of  such 
jtidgtiient,  and  that  allegation  imports  that  no  such 
jtld^br^nt  was  ever  given ;  for  the  question  whether  it  was 
or  i/as  not  given  is  to  be  decided  by  the  court  on  in- 
^pectibh^of  the  record,  and  not  by  a  jury.  But  a  judg- 
ment' may' be  proved  as  a  fact,  aiid  by  other  evidence 
than  A  written  memorandum ;  and  that  being  so,  the 
dSfect^d^  this  replication  is  not  to  deny  that  judgment 
was  given  in  the  court  below,  but  merely  that  it  is  not 
capable  of  being  verified  by  a  particular  species  of  proof. 
G  g  2  It 
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1824^.        It  is  therefore  insufiicientt  and  judgment  must  be  for 
the  defendant 


Dtsov 

mmnMI 
Wood. 


Bayley  J.  I  think  that  the  replicatioo  is  bad.  Hie 
plea  is,  that  a  judgment  was  obtained  in  the  court 
baron,  and  that  the  par^  sued  out  execution  thereon, 
^he  proper  question  to  he  raised  upon  such  a  plea 
IS,  whether  the  defendant  did  in  fact  obtain  such  judg- 
ment. Instead  of  that  the  plaintiff  sajs,  that  there 
was  no  memorandum  of  the  said  judgment  remain- 
ing in  the  said  court ;  he  does  not  say  that  it  was  not 
remaining  there  at  the  time  when  the  precept  issued. 
That  perhaps,  however,  might  be  ground  only  of  fecial 
deniurrer,  but  I  think  that  the  replication  i^  bad  in 
substance,  because  it  does  not  appear  that  there  was  any 
distinct  obligation  in  the  officer  of  the  court  to  take  a 
wrilbten  memorandum  of  all  the  proceedings  there;  and 
«ven  if  that  did  appear,  the  effect  of  it  only  would  be, 
that  if  the  officer  neglette4  his  duty,  he  might  be 
punished  on  that  account  The  suitor,  however,  ought 
not  to  lose  the  benefit  of  the  judgment  on  that  ac- 
tount 

IIoLROYD  J.  1  think  that  this  replication  is  bad 
upon  general  demurrer.  The  plea  alleges  as  a  fiict  ft> 
be  tried  by  a  juiy,  that  the  defendant  obtained  a  jti^- 
meht  in  the  court  baton,  for  that  fkbt  is  alleged  without 
any  verification,  or  without  any  prout  paftet  by  the  me- 
morandum or  entry.  The  plaintiff  in  his  replication 
does  not,  in  express  terms  or  by  necessary  implication, 
deny  that  the  judgment  was  so  obtained ;  and  whatever 
Is  not  dtoied  must  be  taken  to  be  admitted.  The  e^t 
of  the  replication  therefore  is,  that  the  plaintJ^SdmiU 

that 


Drsqy 

mgainsi 
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<bere  is  a^y  IqQ^)Qr:^d^m.  or  writtw  luinu^^  ()f  i^  Now 
that  circumstance  may  mak^  it  more  difficult  to  provi^ 
tbf;  judgment  a/3;§rw{u:()99  but  it  is  no  answer  to  the  plea, 
because  it  does  not  deny  the  fact  of  a  judgment  having 
been  obtained,  but  only  asserts  that  it  cannot  be  proved  by 
a  particular  species  of  evidence*  It  does  not  even  allege 
tliat  tbi^m  is  np  eyndeuice  of  the  judgment,  biit  ooly  that 
there  is  no  evidence  of  that  particular  species;  for  if  a 
UMpi^QrAndlw  bad  beea  made,  and  k  had  been  destioyed 
bf  i»^  k  mf^  be  pronged  by  pard  evidence*  Even  in 
Qi^es  of  temowel  by  writ  of  filse  judgment,  up  odginal 
antry  is  remoi^ad;  but  it  is  Ihe  duty  of  the  steifavd  to 
ma)^  up  it  atolemaBlof  such  of  the  proocedings  as  may 
0biie  tbeDocessaryinfoiiaationiodiesuperjifr  Go^  if 
)ie  lifts  A9  vmtta^  memojcandam  of  the  proceedhigs,  hfe 
my  svqK'Iy  the  defect  fnom  his  own  memovy. 

ToTTtBHAU^  J.  The  plainti£F  oei^taiiily  was  not  bound 
to  reply  dr  injuria  generally,  akbough  he  xpigfat  have 
donescH  but  he  was  at  liberty  to  select  ^  particular  fact 
and  put  it  in  issue*  The  question  is,  whether  he  has 
put  any  fast  properly  in  issvie.  I  incline  to  think  that 
th^  lepliimtion  is  good  upon  general  demurrer,  altboMgh 
it  would  be  bad  upon  special  demurrer.  I  think  that 
the  substance  of  the  replication  is,  that  no  judgment 
evftf*  was  dstsjoed.  It  is  certainly  trqe,  that  the  uspal  mode 
of  proeeediog  in  ccMirts  baron  is  by  wager  of  law.  But 
stiU  I  think  that  the  steward  should  make  an  entry  that 
tbe  defoodaot  came  and  waged  his  law.  If  it  was  the 
duty  of  ibe  steward,  we  should  presume  that  he  did  so, 
and  then  the  plaintifi^  by  denyioig  that  any  such  memoran- 

G  g  S  dum 
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t8i4.       dum  was  made,  may  be  considered  as  denying  that  any 
^  judgment  was  obtained.    But  on  special  demurrer  it 

.^Mtf       would  dearly  have  been  bad. 

Judgment  for  defendant. 


imiM«%,      The  King  against  The  Inhabitants  of  Lampbteiu 

Anocteof       A  ^  order  was  made  by  two  justices,  dated  the  ]4tfa 
""«I«id«ii.  ^ ^^y  *®*^>  f^'  ^®  removal  of  Gftom Uta^  widow. 


pended  on  the 


dif?^*    fiom  the  parish  of  Lampetery  in  the  county  of  Cardigan^ 


irAxm'^6[\  ^  ^®  parish  oi IJUa^airdydogey  in  the  same  county,  the 
pMip«r.    She    execution  of  which  order  was  on  the  same  day  suspended, 

lived  three 

ycen  sfter.       because  it  appeared  to  the  justices  that.it  would  be  dan- 

werds*  #!»*^  no 

notice  of  the  gerous  for  the  pauper  to  travel,  by  reason  of  infirmity  of 
morel  was  .  old  age.  By  another  order  of  the  16th  of  February 
^riah  to  ^Ich  ^^^^9  the  same  justices,  reciting,  that  the  pauper  Gwen 
!^^i^^^  ife«,  was  then  dead,  and  that  it  had  been  duly  proved 
tfi^^i^^  to  them  upon  oath,  that  the  sum  of  12/.  ISs.  6i  had 
of  the  pauper :   been  incurred  by  the  suspension  of  the  order  of  removal. 

Held,  that  no-  "^    .  '^ 

tice  of  the  order  directed  the  churchwardens  and  overseers  of  the  poor  of 
been  acrred  the  parish  of  JJar^irch/ioge^  in  the  county  of  Cardigan^ 
aoaable^imel  to  pay  the  Said  charges  to^the  churchwardens  and  ov^- 
TOfaTiwu*!'**  seers  of  the  poor  of  the  parish  o(  Lampeter ^  or  to  such 
nuiutjr.  ^f  iheoi  as  should  demand  the  same.    On  the  said  i6th 

February  1824<,  the  appellants  were,  for  the  first  time, 
served  with  the  order  of  removal,  and  with  the  other 
orders  hereinbefore  mentioned ;  and  on  the  same  day 
payment  was  demanded  of  the  sum  of  12/.  ISs.  6<f.,  as 
the  expences  incurred  by  the  suspension.  Against  the 
order  of  removal  the  parish  of  Uanfaircb/doge  ap- 
pealed.   Upon  the  hearing  of  the  appeal  at  the  last 

Easier 


w  tm  Firrv  Y^ab  6f  OEOBGE  IV. 


^st 


fSaster-qtuBrtsr  sessions  for  the  county  of  Cardigan^ 
die'ooiirt  decided  that,  the  pauper  being  dead,  and 
the  order  of  removal  and  suspension  not  having  been 
execoted^  or  any  service  made  of  them  in  the  pau* 
pePs  lifetime,  nor  after  the  pauper's  deatli,  until  the 
demand  of  payment,  the  order  of  removal  became  a 
nnlli^  and  inoperative,  and  they  accordingly  precluded 
tbe  t-espondents  from  giving  evidence  in  support  of  the 
order  of  removal  and  of  the  adjudication  of  settlement 
m  tbe  appdlant  parish,  and  quashed  the  order,  subject 
to  the  opinion  of  this  Court. 


18S4. 


The  Kf  va 


Thelniabit* 

ants  of 


^  Taunton  and  Oldnall  Russell  in  support  of  the  order 
of  sessions.  The  question  in  this  case' is,  ¥^hether  a 
parish  can  recover  the  charge  incurred  by  the  suspension 
of  an  order  of  removal  by  the  virtue  of  the  S5  G.  8. 
c.  101.  5. 2.,  where  the  pauper  dies  before  removal,  and 
until  after  his  death  no  notice  of  the  order  and  suspen- 
sion has  been  served  upon  the  parish  to  which  he  was 
ordered  to  be  removed.  There  is  not  any  express  de» 
cision  on  the  point;  but  it  was  alluded  to  by  Bayley  J. 
in  Bex  v.  Chagjbrd  (a),  where  an  order  of  removal  was 
suspended,  and  before  any  removal  took  place,  an  estate 
descended  to  the  pauper,  whereby  he  became  irremov- 
able; and  it  was  held  by  the  sessions,  and  afterwards  by 
this  Court,  that  the  expence  incurred  by  the  suspension 
of  the  order  could  not  be  recovered,  as  the  order  was 
not  served  until  after  the  descent  of  the  estate.  Bcofley  J. 
says,  '*  Besides,  in  the  present  case,  a  very  long  period 
has  elapsed  during  which  this  order  remained  su^toded, 
and  no  notice  of  it  was  given  to  the  opposite  party. 


(a)  4^.4-^.2S5. 
Gg4 


Now 
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Now  if  that  notice  bad  been  given  (and  there  are  no 
vords  in  the  act  that  supersede  the  necessity  of  it),  it 
might  have  enabled  the  other  parish  to  have  made 
prompt  enquiry,  and  to  have  ascertained  the  fiict  relative, 
to  the  seUlement  of  the  pauper.  I  think,  therefore,  that 
this  affi>rds  an  additional  reason  for  holding  that  the. 
sessions  have  come  to  a  right  conclusion  in  diis  caoe."- 
So  here  the  evidence  of  the  pauper,  which  would  have 
been  very  material  in  determining  the  place  of  her  settle-, 
ment,  has  been  lost.  Again,  the  burthen  of  payment  is 
cast  on  different  persons  by  this  long  delay ;  the  inha* 
bitants  of  a  parish  are  to  bear  the  current  expences  of 
supporting  the  poor ;  but  in  this  case  new  inhabitants 
would  be  charged  with  the  expences  incurred  before^ 
they  came  into  the  parish.  The  49  G.  3.  c.  124.  «.  2. 
enacts,  that  where  an  order  of  removal  is  suspended,^ 
the  time  of  appealing  shall  be  computed  from  the  time 
of  serving  the  order,  and  not  from  the  time  of  making 
the  removal ;  which  shews  that  the  legislature  contempt, 
lated  a  service  of  the  order  before  it  was  carried  into 
execution.  Bex  v.  St.  Mangle-bane  (a)  is  the  only  iun 
stance  where  a  suspended  order  appears  to  have  been 
served  after  the  death  of  die  pauper;  the  Court  did  not 
indeed  decide  that  the  order  was  thereby  rendered  of  na 
avail;  that  point  was  not  touched  upon ;  but  they  Jheld 
that  the  order  to  pay  the  expences  was  a  grievance 
.against  w^ich  an.  appeal  was  given  by  the  SfV.^rM^ 
c.ll.  5.9. 

JB.  Vm  Richards  contra.     In  Bex  v.  5^.  Martf-le^Hme^ 
the  order  of  removal  was  suspended,  and  the  pauper 

(o)  IZEatttSl. 

died 
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died  before  aiiy  removal  t^ok  plac^  and  b^ore  the, 
order  i«8s  seryed  or  notice  of  it  given*  If  the  want  of 
service  or  notice  during  the  life  of  the  pauper  had  ren- 
dered the  order  void,  that  would  have  disposed  of  the 
casCf  and  the  Court  would  not  have  entered  into  anj 
djscu3$ioA  83  to  wlifither  the  order  for  payment  of  the. 
expences  incurred  by  the  suspension  of  the  former  order^ 
was  or  was  not  a  grievance  within  the  SlV*Sf  AS^c.  11, 
The  judgment,  however,  was  upon  the  latter  point;  it 
was  ixeld  tobe  a  grievance  for  which  an  appeal  would  Uc 
The  whole  proceeding  to^rards  a  removal  could  noW 
theffe&r%  have  been  deemed  a  nullity,  and  the  service 
after  the  death  of  the  pauper  must  have  been  considered 
a  good  service* 


18S4. 

Tbe  KivO- 
agoinU 

ants  of 


Abbott  C.  J.  I  am  of  opinion  that  tbe  decision  of 
the  court  of  quarter  serious  is  right  The  case  efJRe^ 
V.  Si.  Mary-ie^bone^  at  the  utmost,  only  decided  that  th^ 
death  of  the  pauper  diuring  the  suspension  of  an  order, 
of  removal  did  not  make  the  order  voidi  and  that  tbe 
subsequent  order  for  the  payment  of  costs  was  a  griev- 
ance on  the  parish  to  which  the  removal  was  directed  to 
be  made,  and  therefore  that  an  appeal  lay  against  such 
an  order ;  but  no  question  arose  in  thai  case  as  to  the 
necessity  of  servixig  notice  of  the  order  of  removal,  or  of 
(he  order  suspending  it.  That  question  now  comes  be* 
five  the  Court  for  the  first  time.  The  legislature  has . 
not  fixed  any  precise  time  for  that  purpose.  It  is  mani- 
fest, however,  from  the  49G.S.  ^124*.  s.  2.*  that  the 
legislature  considered  that  such  an  order  might  be 
served  before  the  removal ;  and  if  a  suspended  order 
may  be  served,  and  reason  and  convenience  require  that, 
it  should  be  served  before  removal,  the  service  must  be. 

within 
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teS^  within  a  reBaonable  time.  I  am  clearly  ofopinioiifthar 
a  period  of  three  years  having  elapsed  bettreen  die  time 
vgmmi  when  the  order  of  removal  was  made  and  the  death  of 
«itsi«l  the  pauper,  and  no  notice  of  the  originid  ordeiv  or  of 
the  order  for  the  suspension  of  it,  having  been  given 
during  that  period,  the  order  was  not  served  within  a 
reasonable  time,  and  consequently  the  order  of  sessions 
must  be  confirmed. 


'  Bavley  J.  The  decision  in  Ret  v.  St.  Mary-ie^nme 
is  perfectly  consistent  with  the  opinion  now  deliveiWl  by 
my  Lord  Chief  Justice.  In  that  case,  the  pauper  ^ted* 
before  the  parish  sought  to  be  charged  could  have  haa 
any  opportunity  of  appealing  against  the  order  of  re- 
moval. They  were  bound  to  appeal  to  the  next  prac* 
ticable  sessions  after  the  order  of  removal  was  made* 
Now  the  orders  of  removal  and  suspension  were  made 
on  the  Sd  of  July,  and  the  pauper  died  on  the  I  ]tfa  of 
«7fi^.  The  S5  G.  3.  gave  magistrates  the  power  of  sus- 
pending orders  of  removal,  and  gave-  the  costs  of  such 
suspension ;  and  it  was  decided  in  the  case  cited,  that 
an  order  for  costs  consequent  upon  such  order  of  re- 
moval being  suspended^  was  a  grievance  to  be  appealed 
against  within  the  meaning  of  the  statute  SW.4'  M. 
r.  11 .  5.  9.  It  is  perfectly  consistent  with  that  decision 
to  hold  that  there  should  not  be  an  indefinite  power  of 
delaying  the  service  of  the  order.  It  is  just,  that  the 
parish  sought  to  be  charged  should  have  an  oppor- 
tunity of  investigating^  within  a  reasonable  time,  whe- 
ther they  are  liable  to  the  burden  so  sought  to  be 
thrown  upon  them.  By  the  delay  of  three  years,  the 
opportunity  of  examining  the  pauper  has  been  lost,  and 
the  expence  incurred  in  supporting  the  pauper  may  be 

thrown 
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thrown  upon  a  number  of  persons  who  vere  not  in-       l^S&is 
habitants  of  the  parish  during  that  period. 

LlTTLEDALE  J.  COUCurred.  fimi'«r 


Order  of  sessions  confirmed. 


LAtrtitMi# 


The  King    against  The  Churchwardens    and  urednetd^, 
Overs^ 
York. 


Overseers  of  the  Poor  of  Christ's  Parish  in  ^^"•^'^^*- 


'PWO  justices  made  an  order  for  the  removal  of  a.  b.,  at  ten 
William  Huln/j  Jane,  his  wife,  and  Ann^  their  daughter,  ^[^  ^  ^  2>. 
from  tlie  township  of  Saint  Mary  Gate,  in  the  North  dotTw « /^r 
Riding  of  the  county  of  York,  to  Christ's  Parish,  in  ^ij^*^^^ 
the  city  of  York ;  and,  upon  appeal,  the  sessions  con-  ^V'^  ^  ^, , 
finned  that  order,  subject  to  the  opinion  of  this  Court  mod  whtthe 
on  the  following  case :    The  father  of  the  pauper  was  remained  two 
settled  in  Chrises  Parish,  and  the  pauper  lived  with  his  upon  these ' 
parents  till  he  was  about  ten  years  old,  when  he  went  to  that  there  was 
Mr.  Prancis  Peacock  for  meat  and  clothes,  as  long  as^he  higf  an/there- 
had  a  mind  to  stop.    Peacock  then  lived  at  Craitce,  was  ^^ "°  "l^'ijfb 
a  wood-carrier,  and  had  two  farms.    The  pauper  was  to  *^®  ■er?ice. 
do  what  he  could,  and  what  he  was  bid.     He  staid 
rather  more  than  two  years  in  Peacock's  service  in  the 
parish  of  Craike,  and  was   supplied  with   meat  and 
clothes.     The  pauper's  father  did  not  hire  his  son  to 
Peacock,  and  believed  the  bargain  was  only  for  meat 
and  clothes.     The  Court  being  of  opinion  that  such 
service  in  Craike  was  not  sufiicient  to  give  the  pauper  a 
settlement  there,  confirmed  the  order  as  aforesaid. 

Tindal,  in  support  of  the  order  of  sessions.     The 
pauper  gained  no  settlement  in  the  parish  of  Craike, 

fi^st, 
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ias^  fijrst,  bseci^use  the,  pauper  being  a^  vofyxxt  of  only  tc^ 
years  of  age,  end  the  sessions  haviiig  found  that  hi^ 
«i9«iiiMi  fiuber  was  no  party  to  any  contract  of  hiring  him  to 
FteitbltiYoiit.  Peacock  J  he  cannot  be  consider!^  as  suffoieotly  »ui 
juri^  to  make  any  contract  capable  of  giving  his  master 
that  control  over  him  which  must  exist  between  a 
master  and  his  hired  servant  It  must  be  presumed 
that  he  was  taken  into  PeacocKs  service  from  chari^, 
and  that  U  insufficient  tp  give  a  a^eni^t»  PLeg:  ^ 
WeyiilL  (a)  Secondly)  -the  justices  muat  find  a  contract 
of  hiring,  which  is  not  done  in  the  present  qw^  fmd 
without  which  this  Court  cannot  draw  the  presujx^UoA 
of  a  hiring,  Bex  v.  Seacrqft.  {b)  Thirdly*  this  wa3  no 
hiring  for  a  year,  but  only  at  the  will  of  the  partieSf 
which  is  insufl^cient 

Nolan  and  Alexander  conti^.  First,  it  is  established 
that  an  infant  may  contract  without  the  concurrence  of 

'  his  father  if  it  be  for  his  benefit;  and  here  it  is  dearly 
so,  because  the  master  engages  to  sgpply  him  with  meat 
and  clothes  in  return  for  his  services,  althoygh  of  an  age 
not  exceeding  ten  years.  Nor  is  the  case  of  Mex  v. 
WeyhiU  any  authority  for  the  Court's  presuming  that  he 
was  taken  from  charity,  because  there  the  fiict  of  being 
so  taken  was  expressly  found,  whilst  here  no  such  fipd- 

'  ing  appears.  Secondly,  the  court  of  quarter  sessions 
are  not  required  to  find  a  hiring,  Rex  v.  Cfiertsey{c% 
Bex  V.  W6rfiekL{d)  Cases  have  occurred  whexe  thfut 
could  not  be  done,  and  yet  this  court  has  held  a 
setdement  to  have  been  gained,  Bexv.H6lyTrinify.(e) 

(a)  Burr.  S.  C  491 .  (b)  tU.^S.  472. 

(c)  2  r.  B.  59.  (rf)  ST.R.  50«. 


(e)  CMMU 


There 
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'Fhere  ne^  not  he  any  stipulation  for  ivages  tcf  be  paid       iS*4* 
in  money,  Rea^r.  Wtnfeld.    Thirdly,  this  wa^  a  ton-     '^^^ 
ditional  hiring  for  a  year.     It  was  a  general  hiring  which      .^^*'* 
after'  d    year's    service   is   equivalent  to'  an    eJtpress  l%HihfaT«tt. 
hiring  for  a  year,-  and  it  Was  subject  to  a  cfonditidti 
that  if  at  any  time  the  pauper  should  be  desirous  of 
qoftdng  the  serrite,  he  might  do  So.    But  no  advan- 
tage having  been  taken  of  that  condition,  the  contract 
teibained  at  the  termination  of  the  service  as  though 
no  such  condition  had  existed;  and  a  setdement  was 
consequently   gained,  Bex  v.  Sidney  {a)j    Rex  v.  Neio 
Winsor  (ft).  Rex  v.  Atherton  (c),  Rex  v.  St.  Bibi  (rf).  Rex 
v.  Pixtnei/{e)j  Rex  v.  Byker.  {/)     The  power  which  the 
pauper  had  of  quitting  at  any  time  is  only  what  would 
have  been  implied ;  diet,  per  Lord  EUenborough  C.  J.  in  ^ 
Rex  V.  Mitcham  (g),  and  cannot  therefore  alter  the  case, 
llie  cases*  that   seem  to  militate  against  this  view  of 
the  case  are  all  distinguishable.    In  Rex  v.  Elstack  [h) 
'flrere  was  an  eicpress  reservation  of  weekly  wages;  and 
so  also  in  Rex  v.  Dedham.ifj     In  Rex  v.  Bradtunch {k) 
thefe  was  an  agreement  to  live  with  the  master  by  the 
treek- 

Abbott  C.  J.  It  must  be  admitted  that  a  general 
hiring  is  a  hiring  for  a  year,  unless  something  appear  to 
rebut  the  presumption.     Here  the  pauper  might  have 

(a)  Burr*  S.  C  I.  (&}  Burr. ;?.  C.  1 9* 

(c)  Bwr.  &  C,  809.  (<f)  Siifr.  8L  C.  889. 

i$)  «jB0ir. i^KjrfSM.  if)  2js.ia faa 

(^)  12  East,  351 .  (*)  2  Bott.  205.  pi.  264. 

feft 
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V^SVi       kft  at  AI9  time,  and  that  compAetiely  negathres  thfe  ikfem 
of  UieiQ  having  been  a  hiring  for  a  year. 


PteuhinYoEK.  '  Batlhy  J.  lu  Ifejt  V.  JhmbHdge,  which  was  de- 
Gtiled  in  1816,  but  is  not  reported.  It  wtas  held  that  k 
hiring  ^  for  as  long  time  as  the  pauper  pleased^  was 
a  hiring  at  will,  excluded  any  presumption  of  a  yearly 
hiring.  This  is  a  similar  case,  and  I  am  therefore  of 
opinion  that  no  setdement  was  guned  under  the  seWice 
slated. 

LmxEBALB  J.  concurred. 

Rule  discharged. 

Garrett  against  Handlbt. 


Attuinpsit  that  A  SSUMPSIT  upon  a  guarantee.    The  first  count  oT 

that  piAintiir  the  declaration  stated  that,  on  the  12th  FUruof^ 

mwmoti^Mj  181^9  >R  consideration  that  the  plundfl^  at  the  request 

fendliiu  pi^  of  die  defendant,  would  advance  to  one  T.  QiOoni  th^ 

^dm  IboiilcT"  *"*'*  ®^  ^^^'  *^  enable  him  to  discharge  immediately 

be  made  for  ^^  gmn  of  5502.,  for  which  he  had  become  security  for 

repaying  the  ^ 

plaintiff    At     one  Other  T.  Gibbons^  the  defendant  promked  plaindff 

thetrialjtap-  ,  .  .  ^ 

peered  that  the  that  provision  should  be  made  for  repaying  him,  llhe  said 

defendant  had 

given  to  the  fiiBt-mentioned  sum  of  550/.  under  a  certain  arrange- 
guanuiteeitated  Q^^t  then  going  on  for  the  setdement  of  all  the  con- 
ad^  uTuiat  <^^>^^  ^  ^^  ^^^  first-onentioned  T.  Gibbans.  AvertneSnt 
il'^^ZiUi    ^^  ^®  plaintiff  did  immediately  after  the  mAistg  of 

two  oUier  per* 

MHia  in  a  banking  house^  and  that  the  firm  had  advanced  the  money,  and  chaiged  A,  B»  in 
•ecount  with  the  i^iPie ;  Hdd,  that  Che  avenneat  in  the  declaration,  that  the  plaintSfT  bad 
advanced  the  money,  was  not  supported  by  the  proof,  there  being  no  evidence  to  sl|ew  that 
the  money  liad  biW«willliyiltn  tb^pistntlff  hyth*  inn,  and  by  biqi  to  A.-^.-     - 

that 
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th^t  prombe,  to  wit»  on  the  said  18th  JPebrmry^  ad*  ISS^s^ 
▼ance*  and  pay,  and  cause  to  be  advanced  and  paid^  lo 
the  said  first-mentioned  T.  Gibbons  the  said  sum'  of 
55QL  for  the  purpose  aforesaid ;  breach,  that  defendant 
had  not  made  provision  for  the  repayment.  At  the  trial 
before  Abbott  C.J.  at  the  Middlesex  sittings  after  last 
Hilary  term,  the  following  facts  appeared :  The  plaintiff 
was  a  junior  partner  in  the  firm  of  Bodetikamf  PhiUipSf 
and  Garr^^  oiHerefordj  bankers.  The  defendant  was 
an  attorney,  and  in  the  year  1818,  and  for  some  time 
previously,  had  been  professionally  concerned  for  one 
T.  CribbanSf  Esq.,  who  had  contracted  to  purchase 
siune  landed  property  of  his  cousin,  a  Mr.  T.  Gib^ 
bons,  but  had  not  paid  any  part  of  the  purchase- 
money.  The  latter  being  indebted  to  one  Woodhouse 
in  a  considerable  sum  of  money,  prevailed  on  his  cousin 
T.  Gibbotis  Esq.  to  join  him  in  giving  a  warrant  of 
attorney  to  Woodhouse  for  securing  the  debt  due  to  him. 
The  money  not  being  paid  to  Woodhouse  at  the  time 
stipulated,  he  sent  an  execution  to  the  sheriff  of 
Her^efiitdshire  against  the  goods  of  the'  two 'Gibbonses. 
T.  Gibbons  Esq.  then  applied  to  the  plaintiff  Ga^- 
reit  to  advance  him  a  sum  of  money  to  enable  bini 
to  discharge  the  execution.  The  plaintiff  agreed  to  ad- 
fBuce  it  on  the  defendant's  guaranteeing  the  re-payment, 
which,  he  consented  to  do,  and  on  the  2d  Febnu&y 
1818,  addressed  the  following  letter  to  the  plaintiff: 
**  Sir,  I  understand  -from  Mr.  Gibbons  that  you  have 
bad  the  goodness  to  consent  to  advance  656L  to  dk* 
charge  immediately  a  like  sum  ibr  which  he  became 
securi^  for  his  cousin,  Mr.  T.  Gibbons,  upon  my  as- 
surance, which  I  hereby  give,  that  provision  shall  be 
made  for  repaying  you  this  sum  under  the  ^unraagsraatit 

now 
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1824.       now  going  eH  for  the  distilement  6f  all  Mr.  QUfbonis 
eomeetnsJ*    In  consequence  of  liie  assurtoce  giten  in 
agtttma        this  letter  the  sum  necessary  to  dischai^  the  execution, 
Via.  574ff.,  was,  on  the  18tb  Febrtuny  181S,  advanced  by 
Bodenkam  and  Co.  on  account  of  T.  Gibbons  £sq.»  by 
debiting  him  with   that  sum,   and   transferring  it  to 
•the  credKt  of  W.  Patteshattj   at  that  time  the  onder- 
•sheriff  of  Herefbrdshir^j  in  his  account  with  Bbdenham 
and  Co.     7^.  Gibbons  Esq.  had  an  account  with  Boden- 
kam and  Co.,  and  at  the  time  when  the  guarantee  was 
entered  into  he  owed  them  11 S8^,  including  the  sum 
ef  574^. ;  and  this  latter  sum  was  charged  to  QSAons^ 
and  it  was  then  carried  to  a  separate  account.    It  was 
-objected  by  the  defendant's  counsel,  that  the  money  was 
'  advanced  by  the  partners,  and  not  by  Garrett  alone  on- his 
•own  individual  account,  and  therefore  that  the  averment 
in  the  first  count  of  the  declaration  was  not  sustained 
by  the  evidence.    The  Lord  Chief  Justice  directed  a 
nonsuit  to  be  ^tered,  on  the  grouftd  that  the  action  was 
brought  in  the  name  of  Garrett  only,  whereas  the  monqr 
was  advanced  by  Bodenkam  and  Co.    A  rule  nisi  to  set 
-aside  the  nonsuit,  and  for  granting  a  new  trial,  was  ob- 
tained in  last  Easter  term,  against  which 

tferois  and  Tindal  were  to  have  shewed  cause;  but 
the  Court  called  upon  the 

Attorney  General  and  Campbell  to  support  the  rule. 
They  contended,  that  as  it  appeared  by  the  letter  of 
guarantee  diat  Garrett  had  consented  to  advance  the 
^  money,  and  that  the  guarantee  was  given  to  him  on  die 
supposition  that  he  was  to  make  the  advance,  it  was 
thertforB  (hirly  to  be  collected  from  the  evidence  tiiat 

Bodenkam 
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Bodenham  and  Co.  had  lent  to  their  partner,  the  plain-       1^84* 

tiff,  tbe  money  which  he  had  so  consented  to  advance      ^ 

to  Gibbons;    and  that  he  afterwards  advanced  it,  on       Q^amtt 

Hanoixt* 

his  own  aceounty  in  fbftherance  of  il)at  agneemait 

Abbott  C.  J.  My  learned  brothers  agree  with  mo 
in  opinion  that  the  nonsuit  was  right  The  letter  of 
the  defendant  is  an  engagement  on  his  part  to  be 
aaswerable  to  the  plaintiff  for  an  advance  of  money 
to  be  made  by  him.  It  is  addressed  to  the  plaiiitilF 
alone^  and  takes  no. notice  of  his  partners.  If  the 
plaintiff  had  borrowed  the  money  of  his  parthei^,  and 
had  dien  advanced  it  to  Gibbons^  it  would  have  been 
competent  for  him  to  have  maintained  this  action*. 
Bat  upon  the  evidence,  the  contrary  appears  to  have 
been  die  fact  If  the  plaintiff  had  borrowed  the ' 
n^ey  of  his  partners  he  would  have  been  made  debtor 
to  them  in  the  partnership  account;  but  he  was  not. 
QSikom  was  made  their  debtor  in  the  books,  and  the  sum 
advanced  was  entered  as  an  item  in  the  account  which 
prevlousiy  existed  between  them  e^d  Gilibons.  That' 
was  abundant  evidence  to  shew  that  the  money  was  lent 
by  tbe  partnership,  and  not  by  the  plaintiff;  and  therie- 
fore  I  think  that  the  declaration  is  not  sustained  by 
the  proof,  and  ftat  the  nonsuit  was  right 

Rule  diischargecL 


Vol.  Ill,  H  h 
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r  -  : 

Gill  against  Cubitt  and  Others. .  .     it^ 


WJ^^wii     jQECLARATION  by  the  plaintiff  as  incjors^  of ^a 
WM  itolcn  bill  of  exchange,  bearing  date  the  19th  of  Avfgff^ 

nightp  and  182S,  drawn  by  one  jS.  Eioered  and  acofpied  by  .^«»^  . 
effiMofft^  fendan^.  ,  Plea,  general  issue,  i^i  the  tf}al  b(^^ 
^ij'i^r  ^^»*o«  C.  J.,  at  the  Zondcw  sittings  aRer.i3i%4^y^|firip 
SlSigV  •  ^®^*»  *®.  Plain^'ff  proved  the  hand-writ^  of  .f|^^ 
pmrawboM  ceptors,  and  indorsen  The  defendant ,  tji^  jf|^^ 
known,  but  that  on  the  20th  of  August  ^  letter  co;})^^mng.|tl^€^l|}^ 
nnknown  to  the  in  question  and  two  othersj  was  .inclosed,, j^  a,  Jlf^9^ 
latter  being  m-  and  delivered  at  the  Green  Man  ofid  ^ftg^^gacfe^afl^ 
name  of  the  *  "id,  booked  for  Birmingham,  The  parpe^i^azri^S^d^ 
S?nC[th^li,  ^^'^^^^^^^  *>y  *«  «>»cW  ^^t  *^  If'tor^ow^iPW 
bli^^^^prac-  ^®  '^'^'^^  had  been  opened,  and  the  bills  taken  pn^i^^ 
^  wiUiottt  On  the  following  day  the  drawer  advertised  thelof^^ 
enquiry  of        the  bills  in  two  newspapers.    The  plaintiff,  ,;^bo  ,ftM(9^ 

the  peieon  who 

brouehtit;  bill  broker  in  London^  then  proved  by  hbA^phf^^.^i^ 
an  action  on  assisted  l^im  in  his  business,  that  the  bill  ifas  b];^|^t 
broker  a^nit  ^  his  office  between  the  hours  of  nine  apdi  Iqii,  9!Hfi^ 
^  ju^wm  morning  of  the  21st  of  August^  by  a  person  hay^,^ 
pro^y  direct-  respectable  appearance,  and  whose  features  were  &iD}ljfr 
▼erdict  for  the   to  the  witness,  but  whose  name  was  unknown  to  hun. 

defendant  if      -  fTI 

they  thougbi  He  desired  that  the  bill  might  be  discounted  for,bi(9, 
had  taken  the    but  the  witness  at  first  declined  so  to  do^  be<9k{ise  t^ 

MU  under  cir-  «  ■  •  rm  « 

m.m.»>.^5^  acceptors  were  not  known  to  him.  The  person  wpp 
hmc^ud £  I'l^ugbt  the  bill  then  said,  that  a  few  days  before  be 
SS^ra^*  had  brought  other  bills  to  the  offic^  and  tb^t  ^  ^ 
"JJ^"*^  quirywas  made,  it  would  be  found  tba^.the  parti|$B 
fcaod  for  the  oefeodant^  the  Court  fifuted  to  dittuib  the  Todict. 

whose 


OlLL 

Cvwatt 
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ivhose  names  were  on  tbis  bill  were  highly  respectable.  IM^» 
He  then  quitted  the  office  and  left  the  bill,  and  upon 
enquiry  the  witness  was  satisfied  with  the  names  of 
the  acceptors.  The  stranger  returned  after  a  lapse  of 
two  hours  and  indorsed  the  bill  in  the  name  of  Charles 
Thyhty  and  received  the  full  value  for  it,  the  usual  di^ 
count  and  a  commission  of  two  shillings  being  deducted. 
The  witness  did  not  enquire  the  name  of  the  person  who 
brought  the  biU^  or  his  address,  or  whether  he  brough 
it  on  iriff  own  account  or  otherwise,  or  how  he  came  by 
dtehfiUJ  tt  was  the  practice  in  the  pUintiff's  office  not 
td'ltnake  kny  etaquiries  about  the  drawer  or  other  parties 
tor  a  Ull,  provided  the  acceptor  was  good.  Upon  this 
eridnce  the  Lord  Chief.  Justice  told  the  jurj,  that  diere 
wi^  two  quc^stions  for  their  consideration;  first,  whether 
di^plaintiflrhad  given  value  for  the  bill,  of  which  there 
cotdd  be  no  doubt;  and,  secondly,  whether  he  took  it 
tmder  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  carefid  man;  If  they  thought 
m&t  lie  had  taken  the  bill  under  such  circumstances,  then, 
ndtwithfitandlng  he  had  given  the  full  vidtie  for  it,  they 
o^gfht  to  find  a  verdict  for  the  defendant  Th^  the 
Lord  Chief  Justice,  after  stating  the  evidence'  and  com- 
muting upon  the  practice  in  the  plaintkF's  office  of 
discounting  Mils  for  any  persons  whose  features  were 
Iblbwn  to  him,  but  whose  names  and  abode  were  un- 
known, without  asking  any  questions ;  asked  the  jury  what 
Aey  would  think  if  a  board  were  affixed. over  an  office 
with  this  nbdce,  *<  Bills  discounted  for  persons  whose 
ffiatu^  are  known,  and  no  questions  asked.''  The  jury 
having  found  a  verdict  for  the  defendants,  a  rule  nisi 
fi>t  a  neW  trial  was  obtained  in  £05^^  term  last,  upon 
the  ground  that  the  plaintiff  having  paid  a  valuable 
H  h  2  con- 
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1^4,       o^si^eratipn  for  the  bill|  was  entitled  to  T^^^i"  ^ 
— .„       vftlue;  and,  secondly,  thfit  the  c^e  had  \)p^  jput  top 
oj^w       strongly  to  tlie  jjury^  when  it  was  comp^r^  to  tb^  ca§^ 
pf  a  public  notice  |^iyen  by  a  broker  thf^t  h^  woiil^ 
di^cpynt  all  bills  witbouf  asking  qvie^tions. 

ScarlHjt  an4  P(irhe  noyr  shp^edl  oiii^*  Wbey^  a  bUl 
or  note  hjis  been  ^quir^  l^  th^fty  aQ4  ^tfterwar^i;  cpmes 
tp  t)i^  fj^s^sipn  of  a  holder  for  ▼aluf^\)l^  cposidemtioQ, 
i^  is  ^pqumbept  upon  him  ^ben  he  hi^iogs  an  actip^jt  i^ot 
only  ^  shew  thfit  be  paid  that  cpn^i4eratiai|,  but  a]sQ 
that  }iQ.u^  du^  diligence  to  ascert^  befor^  he  took 
the  bill  or  not^  whether  the  party  bringing  it  to  hiia 
came  by  it  honestly.  Unless  he  doe^  this  hf  c^not  fa^, 
sfiid  to  have  taken  U  bonft  fidci  althoc^gh  h^  may  haye 
p^id  th^  full  value  for  it.  It  19  tnie^  that  la  iMnptc^fi  v. 
W^^9n{a\  Lord  Kenjfon  va§  of  opipipi^,  ^hat  it  wi^s^ 
su^dept  for  1^  persop  who  di$coui|t?d  suph  a  bill^  tq 
^hew  that  he  pfud  yalue  for  i^  but  the  propriety  pf  thi^t 
decision  hfis  always  b^en  doubted.  If  it  is  tp  be  lajid 
dpwp  ^s  a  rule^  thf^f  a  p^r^  in  posse^ipn  of  a  stolen 
biU  or  note  i^ay  obtdn  the  valu?  of  it  without  bdng 
subjected  to  ^y  enqiiiry^  it  will  give  a  great  &cUi|j  tq 
tjbe  di^^osal  of  property  so  acquired^  and  operate  ^s  ^ 
encpiira^ment  to  fr^ud  and  theft.  It  is  desirable  th^ 
the  rule  laid  dpwn  should  have  the  efiect  of  preventing 
parties,  who  are  either  guilty  or  cognizant  of  such  fn|ud, 
from  profiting  by  it.  Then  if  that  be  the  correct  rule 
upon  the  subject,  the  Lprd  Chief  Justice  y(^  well  ^war-. 
panted  in  the  observations  he  made  to  the  jury,  and  their 
verdic^  is  supported  by  the  evidence.      The  plaintiff 

took 
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I66t  the  bill  ttbtti  d.  pfersoil  whofee  features  wei^  faibwii       tlSI.' 
t6  hifii,  but  of  Vi^hbm  he  knew  nothing  ehe,  and  made        ^;i 
tio  dftqtiiry  as  to  ho^  h^  came  by  the  bill ;  and  it  ^lik       "-^' 
in  evidence  that  he  tl^&y^  conducted  his  business  in  this 
mode.    Sttfely  that  is  like  the  case  of  a  j^erson  giVii!i^ 
a  public  itotice,  <*  Bills  discounted  fbf  persons  ^hose 
features  are  known,  and  no  (Questions  a^ed." 

Gurney  and  JP.  PoUockj  contrk.  A  party  who  has  paid 
the  full  value  for  a  bill  which  ha^  beeil  lost  or  stolen;  is 
^nCided  to  recover  the  amount  from  the  acceptor.  The 
circiilatioh  of  negotiable  paper  would  be  gitotly  in^ 
ped^d  if  it  Were  laid  down  as  a  rule,  that  a  party  ffi^ 
counting  a  bill  was'  bound  to  ihvestig&te  the  title  of  &ik 
person  from  whom  he  receives  it.  In  the  case  of  Jtot^- 
son  v.  fP^eston  (a),  the  plaintitfs,  who  Were  bankert,  hiA 
discounted  the  bill  in  this  usual  course  of  theii^  bdsibelsi 
for  a  person  who  brought  it  to  their  shop,  but  Whb  wAi 
unknown  to  them.  It  was  contended  by  the  deiendahtv 
that  although  a  person  might  pay  a  bill,  to  which  he  was 
a  party,  to  one  who  had  come  diAon^stly  by  it,  by 
reason  of  the  personal  liability  attached  to  his  namie  6& 
the  bill,  a  banker  or  aiiy  othe^  should  not  discount  i 
bill  for  a  person  unknown  without  using  due  diligerice  to 
enquire  into  the  circumstances,  as  ^ell  respecting  flife 
bill  as  of  the  person  who  offered  to  discount  it.  But 
Lord  kem/on  said,  that  to  adopt  the  principle  of  tile 
defence  to  the  full  extent  stated,  would  bfe  at  once  to 
paralize  the  circulation  of'  all  the  paper  in  the  cOuntty, 
aad  with  it  all  its  commerce.  The  circumstance  of  the 
bill  having  been  loist,  might  have  been  material  if  thej^ 

(a)  4isp,5G. 

H  h  3  could 
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tSM*  conld  bring  knowledge  of  that  &ct  home  to  iheplainliffi. 
^         They  might  or  might  not  have  seen  the  advertiseneat 

^^  and  it  would  be  gcnng  great  length  to  say,  that  a  banker 
was  bound  to  make  enquiry  concerning  eveiy  Un 
brought  to  him  to  discount,  it-  would  apply  as  well  to 
a  bill  for  lOL  as  for  lO^OOOf."  In  that  case^  therefore, 
the  very  point  now  raised  was  made  and  overruled  by 
Lord  Kenyon^  and  although  the  bill  was  of  the  amount 
of  5002.,  the  parties  acquiesced  in  that  dedsion.  The 
principle  acted  upon  in  that  case  had  been  previously 
adopted  in  Miller  v.  Baee  (a),  Gnmi  v.  Vat^han  {b},  and 
Peacock  v.  Bhodes.  (c)  At  all  events,  the-  case  was  put 
too  strongly  to  the  jury  by  my  Lord  CShief  Justice.  |t 
was  not  like  the  case  of  a  public  notice,  that  all  bilk 
would  be  discounted  for  persons  whose  features  weie 
known,  and  no  questions  would  be  asked.  That  mode 
of  putting  it  excited  an  undue  prejudice  against  die 
plaintiff  and  the  case  ought  to  be  submitted  to  a  aeoond 
jury. 

.  Abbott  C.  X  If  we  thought  that^  upon  leeonsideF- 
adon  of  the  evidrace,  another  jury  ought  to  come  to  a 
diflerent  conduaion,- we  would  send  the  case  down  to 
another  trial.  But  being  of  opinion,  that  the  proper 
condusion  has  been  drawn  from  the  evidence^  we  think 
that  this  rule  ought  to  be  dischaiged.  I.  agree  with 
the  counsd  for  the  plaintifi^  that  this  case  is  hardly 
distinguishable  from  Lamon  v.  WestoHn  If  there  b 
any  distinction  it  is,  that  in  this  case  the  plaintiff's 
clerk  said  it  was  not  usual  with  the  plaintiff  to  ask  any 
questions,  or  to  make  any  enquiry  if  bills  Were  brought 

.  .  £4)  XMwf.  458.  (6)  8  Airr.  1516.  (c)  i)oi«. €11. 
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i^-thmhy  yemns  whose  feaiores  thcgr  si^ppoii^  tbfipar  .^llf 
«fbm  tp'  be;  aoqoaiAted  with,  provide^  they  wev^  w)^^ 
fled  with  the  nsmes.  of  the  acceptors,  .  I  cmxiot  help 
tbpilMiigy.that  if  Iiord  Km^on  had  anticipatad  tl^e  coqr 
fleyiaooea  w^h  .have  followed  from  the  mlelaid  dowi| 
kfJ^mZdfwsmy.  WesUm^  he  would  have paiisod  b^ 
ipt,  ht9  pnHipunced  that  decision.  SSnee  the  'decision 
^^bfijt  ^ale^«the  practice  of  robbing  stagot-ooaches  and 
^lUfiir  oqnv^qiiancesiof  securities  of  this  kind,  has  been 
^wayirOiiy^iitorBhle*  I  cannot  forbear  tfamking,  that  Ihat 
^pctice  liaa\.rtceiyed  encouragement  by  the  rule  laid 
itpniM  JM^n  V.  WesUm^  by  which  a  facili^  has  been 
giYea  jM^^lbci^S^posal  of  stolen  prc^)erty  of  this  descrip- 
tion. I  akould  be  sorry  if.  I  were  to  say  any  thin^ 
si^gia  the  seat*  of  judgment^  that  either  might  h»ve 
Afti;.e&cb  or  raasonaUy .  be  supposed .  to  have  the 
efieol  i»Cuiaped&Dg  the  commerce  cf  the  country  by  pve- 
nanting  the  doe:  and:  eaisy.  drcuktion  of  paper.  Out  I 
am  decidedly  of  opinion,  that  no  injury  will  be  dona  .to 
the  interests  of  commerce,  by  a  dedsion  that  the  plain- 
tiff, cannot  recover  in.  this  action.  It  appeftrs<to  ipe  to 
beifin^tbe  iotcs^iof  commerce  Uwt  no  peiaon  sboidd 
taka»aeoim^of  this  kmd  from  another  without  using 
npsonable  caotion.  If  he  take. such: secniity  from  a 
penkon  whom  he  knows,  and  whom  he  can.  find  out,  no 
complaint  can  be  made  of  him.  In  that  case  he  has 
done  all  any  person  could,  do.  But  if  it  is  to  be  l^d 
down  as  die  law  of  the  land,  ;that  a  person  may  take  a 
security  of  this  kind  from  a  man  of  whom  he  knows 
nolhui^  and  of  whom  be  makes  no  enquiry  at  all,  it 
appears  to  me  that  such  a  decision  would  be  more  ior 
jurions  to  commerce  than  convenient  for  it,  by  reason 
of  the  encouragement- it  would  afford  to  4he  purloining, 
H  h  4  stealing, 
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•fltoftEng^vud  dffinftiidiiigpenonftorsecBfttief  of  thb  mM. 
•Hie' interest  of  oommcrce  requires  thst  bondj^mti. 
^ifll  bolden  of  bilb)  known  to  be  buoIi  by  those  wiA 
mhrnm  they  ere  dealing,  should  have  no  dSffloalties 
ihtWRrn  in  liheir  way  in  partiDg  with  them.  But  it  is 
set  te  the  intemsl  of  commeroe  that  any  iildiitidtud 
aboidd  be  enabled  to  dispose  of  bills  or  note$  without 
braig  snigect  to  enqmry .  I  think  the  sooner  it  is  known 
thnt  dM  case  of  Ikzvnm  v.  Wesian'  is  doubted,  at  least 
by.  this  Coorty  the  better.  I  wish  doubts  had  been  oast 
on  that  case  At  an  earlier  time.  U  ibat  l^d  been  dcme^ 
dws  {ilaintiff  probably  would  not  have  suffered.  Ckmiing 
to  the  &cts  of  this  case,  they  are  theae^  diat  the  jFOiing 
num^  acting  according  to  the  course  which  the  plaintiff 
fihen  he  was  present  followed,  gave  money  for  this  bill 
loa  person  Of  whom,  d&ough  be  supposed  heknewhfan) 
'  he  really  knew  nothing.  This  b  done  at  a  veiy  eariy 
hour^  between  nine  and  ten  in  the  moniing  on  the 
day  afies  the  bill  was  lost.  I  cannot  hdp  saying 
that  fhat:  practiee,  in  the  plaintiff  ^s  business  Of  a  b31 
broker^  is  n  pveetioe  inconvenient  fbr  the  reasons  I  hai/e 
Urendy  given.  It  seems  to  me,  that  it  is  a  great  &t^ 
efMKBgement  to  fraud,  and  it  is  the  duty  of  the  eonit  to 
lay  down  auoh  ruks  as  will  tend  to  pravent  frnud  and 
robbsryt  and  not  give  encoumgeroent  to  them.  IW 
these  reasons^  notwithstanding  all  the  unfeigned  re- 
verence I  feel  fbr  every*  thing  that  fell  from  Lord 
KemfOHf  by  whom  Lasmon  v.  Weston  was  dedded,  I  CttH 
not  think  thw  view  taken  by  that  ksmed  lord  at  that 
tifl^e  was  a  oonrect  one ;  and  that  being  so,  I  am  ^ 
opinion  that  this  role  ought  to  be  ^schorged* 

Baybet 
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BAnsT  J*  I  agfM  diat  the  imy  in  whioh  loy  Lotd  4H4. 
ChkP  Jufttke  put  tlitt  case  ibr  the  oonsiderattott  of  cbe 
jt»3S  by  asking  what  would  be  die  ease  if  a  man  wave  H 
fat  aim  his  shop,  <^  Bilb  diaamiited  &t  suimgw^f  if 
lliqr  hetve  good  naiiiea  on  them,  withoat  eny  qnestteoe 
ijong  asked)''  was  a  very  stnmg  way  of  puttiilg  tbs  case 
ftr  their  eonsideratiaa.  But  I  think  it  was  ao  move 
Aan  the  laets  of  diis  case  wamuited,  and  dbat  he  wai 
potting  as  %  general  propoaitiony  that  whieh  ocaodPf 
Klttared  with  the  particular  frets  of  this  ease»  If  a  inaa 
olM&monly  dealt  in  thet  way,  (and  it  appeaied  tO'be  the 
{4alntiff*s  habit  as  a  broker,)  it  wouki  wanant  saoh  an 
advertiMAent  as  that  which  was  described.  If  in  gaiend 
that  was  not  die  plaintiff's  coarse  and  hebit,  then  an  diis 
particular  instance  he  deviated  from  his  genecnl  xonne^ 
In  this  case  a  party  goes  to  a  shop  between  nin*  and  ten 
h»  tike  mcmiing  to  ge(  a  bill  disconnted,  the  derk  doei 
not  know  his  name ;  he  thinks  be  knows  his  features ;  he 
does  not  know  where  he  lives  i  he  knows  nothing  at  aH 
riiout  him.  The  bill  is  left  for  two  hoo^  and  at  die 
expiration  of  that  time  the  party  comes  back  again  1  and 
Ae  derk  then  has  the  opportnnity  of  asking  names,  and 
whether  he  eame  on  his  own  accounl^  or  from  any 
and  what  house*  No  question  of  that  description  is  put 
In  him.  Under  these  circumstances,  I  think  it  waa  the 
duty  of  my  Lord  Chief  Justice  to  put  it  to  the  consider* 
ation  of  the  jury  whether  there  was  due  cautbn  uasd 
by  that  party  in  that  particular  instance.  If  thens 
was  not  due  caution  used,  the  plaintiff  has  not  dis« 
eounted  this  bill  in  the  usual  and  ordinary  course  of 
business,  or  in  diat  way  in  which  business  properly  and 
righdy  conducted  would  have  required.    But  it  is  said 

Uiat 
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ltM«       thatvdie  qiMftiott  ummliy  sabrnktod  fi»r  thr.  coftsidv" 

'~~'     olioii  of!  dit  jaryin  eases-pf  this  desoriplioB^'  upc  lo/lbr 

periodiof  lioie  at  which  my  Lord  Chief  Jnsticefbjdimotitii 

'  wHi>  giTCii^*  has  boon  whether  the  bill  was  takfla  .bosa 

fidtti  and  whether  a  valuable  conaidenidoii  was^gpxr^ 

fcr  it.^   I  'admit  that  has.  been  genenlly  die  ease; 

hut.I.coBtider  it  was  parcel  of.  the  <boiia<fidca.  whether 

the  pUntiff  had  ashed  all  those  qoestiim  whJDh,  in^ftha 

osdioary  aBd;phropei;  manner  in  which  tirade  im*xa$t^ 

ductedy  a  party  ought  to  ad^.    I  think  imm'themmner^ 

fii:which  my.  Lord  Chief  Justice  presented  this  caaeilB. 

Che/ooiisidemtioa  of  thejory^  he  pat  it  asbek^  fnct 

and  parcel  of  the  bona  fides ;  and  it  has  been  a>i{>u^iia 

ibnner  cases*    In  the  case  <^  MUlef  v.  Baoe^  lAmr^ 

Loid  Msmffidd  says:  *^  Ifere  an  innkeeper  took  the 

note- bona  fide  in  his  business  fix>m  a  person  .who- made 

the  appesrance  of  a  gentleman.  «  Here  is  no  pretence  or 

suspicion  of  collusion  with  the  robber.    For  dus-maUer 

was  strictly  inquired  and  examined  into  at  the  trial; 

«nd  is  so  stated  in  the  case  that  he  took  it 'for.  aft&  sad 

valodble  coiisideratiou,  in  the  wml  emtrse  cf  AariMsa 

Indeed  if  there  had  been  any  coUusioo,  or  anyciecm^ 

stance  of  unfidr  dealing)  the  case  had  been  much  otheiv 

wise«^  •    Nowv    the  question  which    my  Lord  Oiief 

Jttstieehas  put  to  the  consideration  of  the  juty^  a^helher 

a  pttr^  uses  due  caution  or  not,*  is,  in  other  wonisy 

putting  to  them,  whether  he  took  it  in  the  aonal  comse 

of  business;  for  the  course  of  business  must  require,  in 

the  asnai  and  ordinary  manner  of  conducting  i^  a 

proper  and  reasonable  degree  of •  caution  necessary-  to 

prsseiTe  the  interest  of  trade.    Hie  next  cas^  in  order 

of  time,  is  Grant  y.  Vmtgjhm.   Mr.  Justice  WtbrniM  there 
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says:  **  The  note  appearg  to  have  bem  talofn  by  hkn-  IM^ 
fiurly  and  bonft  fide  in  tie  course  <^  traie^  aRd«r6D  ntlb 
the  greatest  cautbn.  He  made  inquiry  about  it»<  «iid< 
then  gave  the  change  for  it ;  and  there  is  not  the,  least 
imputation  or  pretence  of  suspicion  that  he  had  any 
notice  of  its  being  a  lost  note/'  That  learned  judge  did 
not  consider  the  question  of  bona  fides  to  be  merely 
whether .  the  note  was  taken  by  a  party  without  haying 
any  real  .suspicion  in  his  own  mind,  but  whether  he 
had  taken  it  in  the  usual  course  of  trader  and  with 
caution.  In  Peacock  v.  Rkodesy  a  shopkeeper  at  Scaf^ 
bavi^h  took  horn  a  perfect  stranger  a.bill  of  exchange. 
The  latter  boU|^t  certain  goods  in  die  way  of  die 
plaintifrs  trade.  Lord  Mansfield  says :  ^^  The  question 
of  nuUaJides  was  for  die  consideradon  of  the  jury.  The 
dicnmstance  that  the  buyers  and  the  drawers  were 
strangen  to  the  plaintiff,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  sus* 
pidon  very  fit  for  their  consideradon.  But  they  have 
oonttdered  them,  and  have  found  it  was  recei?ed  in  the 
coierse  of  trader  and  therefore  die  case  is  dear/'  Then 
if  in  that  case  those  were  questions  fit  for  the  consider- 
aticm  of  a  jury,  as  part  and  parcel  of  the  question  of 
bona  fides,  is  it  not  also  a  fit  and  proper  question  for 
their  connderation,  (when  the  point  to  be  decided  ia 
whether  a  man  has  acted  bona  fide  or  not,)  whether  he 
has  inquired  with  that  degree  of  caution  which,  in  the 
ordinary  course  of  trade,  a  prudent  trader  ought  to  use. 
That  was  the  question  propounded  by  my  Lord  Chief 
Justice  in  his  direction  to  the  jury;  and  they  bavei 
exercised  their  judgment  on  it  I  think  the  question, 
was  a  fit  question  for  their  dedsion,  and  I  think  their 

decision 
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i|.  d^d^dn  Wa^  6ne  witii  which  we  are  ttbt  at  liberty  ib 
"  -:^  qtiiktfd.  On  iKc  contrary,  it  appears  to  me  td  be 
^#«M  mittterial  fiyr  the  interests  of  tfade,  to  lay  down  as  a  role 
that  a  (iai^ty  cannot  in  law  be  considered  to  act  boni 
fid«,  or  wi(ih  due  caution  and  due  diligence,  if  he  tales 
ft  bill  of  exchange  from  a  person  whose  features  alone 
he  kno^s,  without  knowing  what  bis  name  is,  where 
he  lives,  or  whether  he  is  a  person  with  whom  he  has 
b^fi  in  the  ht^it  of  trading.  If  we  were  to  say  that 
in  thia  instance  there  had  been  due  caution,  it  would 
certftinly  be  giving  a  great  facility  to  the  disposal  of 
bills  of  exchange  which  have  been  lost  or  stolen,  by 
l^eiMns  who  have  found  or  dishonestly  obtamed  them. 
For  these  reasons  it  appears  to  me  that  my  Lord  Chief 
Justice  took  the  right  view  of  this  case;  that  it  was 
consistent  with  the  doctrine  laid  down  in  former  cases; 
^nd  that  the  decision  of  the  jury  was  warranted  by  the 
evidence. 

HoLftOYD  J.  I  think  the  rule  was  con^tly  laid 
down  to  the  jury  by  my  Lord  Chief  Justice,  and  that 
there  is  no  ground  for  granting  a  new  trial.  A  party 
who  discounts  a  bill  which  has  been  stolen  is  b6und  to 
shew,  not  only  that  a  good  consideration  was  really  and 
bonfi  fide  given  for  the  bill  (although  that  of  itself  would 
tend  to  the  establishing  of  the  other  point  requisite  for 
him  to  shew),  but  he  must  also  make  it  appear  to  the 
satisikction  of  a  jury  that  he  actually  took  it  bona  fide. 
If  he  takes  it  with  a  view  to  profit  arising  from  interest 
or  commission,  under  circumstances  affording  reason- 
able ground  of  suspicion,  without  inquiring  whether 
the  party  of  whom  he  takes  it  came  by  it  honestly 

or 
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qr  m>U  or  if  he  Ukfa  it  pie^diy  bfcausf  i|  ^  d^^tl  ^f^l 
upon  a  gpod  acceptori  tlj^  ha  t^^  H  a(  a  rwK,<Qr^  "^]^ 
what  Qugl^t,  in  the  cpnt^mpla^op  of  ^  ypa^qnabte  wm%,  gj^ 
to  l)e  a  ri&k),  whether  the  bill  l^  stplpi  q^  ^ot^  hi% 
takes  it  at  his  peril.  I  cannot  agree  with  the  doctri||i(| 
l^d  down  ip  I/fmm  v.  Weston.  The  question  whether 
a  bill  or  note  has  been  taken  bonfi  fide  involves  in 
it  the  question  whether  it  has  been  taken  with  due 
caution.  It^s  a  question  of  fact  for  the  jury,  under 
all  the  circuHistances  of  tfie  c^^i  whether  a  bill  has 
been  taken  bona  fide  or  not;  and  whether  due  and 
r^a^mable  caution  has  b^en  n^  ^j  the  pew^i  (f^n^ 
it  An4  if  a  bil}  b^  drawn  uppp  parM^  of  respect- 
abili^  capable  of  answeri^  it,  ly^d  another  ponton 
discounts  it  merely  because  the  a^cept^nqe  is  ggiod» 
witboat  using  due  c^nflpn^,  and  wUhput  inqnirU>g  bow 
the  holder  came  by  it,  I  think  that  tl^^  law  wiU  Df^ 
ander  such  circumstances^  assist  the  pairtiw  so  taldog 
the  bill,  in  recovering  the  money.  If  the  bUl  be  taken 
without  n^'ng  due  means  to  ascertain  that  it  ha^  been 
honestly  ^me  ^y»  the  party,  ^o  taking  pn  hjn^^  th^ 
risk  for  gamj  must  take  the  consequence  if  it  should  t^m. 
oat  that  it  wa9  not  honestly  acqqired  by  the  per9^  pf 
wbom  he  received  it  Here  the  person  in  ppfsei^ipn.  pf : 
the  bill  was  a  perfect  str^ng«r  to  ^  plaintifl^  %nd  h^. 
discounted  it,  and  made  no  in^ni^y  of  wlb\pm  the  WX 
b84  been,  obtain^,  or  to  whop  b#  y^^s  tp  a|>p^  if  th^  biU . 
should  not  be  tak^n  up  by  the  apoepfor.  X  think  tbowi 
qrcumstancea  tepd  strpn^ly  to  ffhaw  that  th^  partjy  whp 
discounted  the  biU  did  not  chpp^  to  mak«  inqujir}-,  b^ 
supposing  the  qMestioqs  might  not  b^  ^ti^aOorily 
aofwere^^  rather  than  reiiis^  to  tak^  ib^  Ivik  took  th^. 
risk  ia  order  to  g^t  th^  pro$t  afUing  filpm  cpnunissiw 

and 
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Hfl^       and  intetest.  I  am  tberefinre  of  opinion  that  tiie  directicxi 
^^=^,,     of  W  Lord  C%ief  Justice  to  the  jury  was  correct  in 
point  of  law,  that  they  have  drawn  the  proper  con- 
diiaioii^  and  that  there  is  no  gronnd  for  granting  a  new 
tcM. 

Rale  disdiaiged. 


Tenant  from     rPRBSPASS  for  breaking  and  entering  a  miH,  dw^- 

yaw  to  jctf  JL  . 

entered  into  an  ing*hoiisei  and  dose  of  plaintiff, '  ejecting  him  there- 
during  a  cur-  from,  and  keqiing  him  out  of  possession  far  a  long  space 
^^^^1^'  b^^     of  tiaie.    Pl^  liberi!mi  tenementum.    Replication,  diat 

^^B.  ^^  ^^^  ^  ^^  ^^^  ^^^'  ^^9  ^  ^^  ^"'  ^  defaidaot 

^^Tb^    demised  the  prtoiises  to  plaintiff,  as  tenant  from  year  to 

entered,  and      y^WT,  by  vilTtue  of  which  demise  plaintiff  entered,  and 

with  him :         wm  possesscd  of  the  premises,  and  continued  so  pos- 

this  agreement   asssed  uutil  and  at  the  said  time  when,  &c.    Rgonnder, 

oocupation        that  after  die  making  of  the  said  demise*  in  the  replica- 

former  tenancy  ticm  mentioned,  and  before  the  said  time  when,  &&,  die 

iothMghuir^  said  tenancy,  and  the  estate  and  interest  of  the  plaintiff 

iMMrontrict.    jjj,  ^1,^  demised  premises,  in  which,  &c.,  wholly  ended 

nertr  graatcd.    and  determined.    Sur^oinder,  that  the  tenancy,  &c, 

did  not  eild  and  determine  in  manner  and  form  afiq^ed 

in  tlie  rejoinder.    At  the  trial  before  Qarram  B.  at  the 

hot  Spring  assizes  tat  Salcp,  it  appeared  that  on  the  1st 

of  Jf^i^l^lO,  the  premises  in  question  were  demised  bf 

the  defeadaat  to  the  plwitiff,  as  tenant  from  year  to  year, 

and  he  oontinued  so  to  hold  tiiem  until  the  25th  of 

September  1^15,  when  notice  wasgiyen  to  him  to  quit  on 

the  Ist  of  Jl%  then  next    Onthe  lOtfaof  O^^oief  }815> 

by 
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by  .an  i^git^pmptiii  writing,  made^betw^^en  thedefieodant       MfNt 
qf  the  ope  part,  and  the  plaintiff  and  otte  Moore  of<<tbe     g^ 
oiifpr  p^it^  delendmt  agreed  to  let  and  demise  unto 
pliiiiitiffaQd  Moore  the  premises  in  queativn,  to  bM 
them  onto  plaintiff  and  Moore  from  the  Ist  of  Naoenber 
then  nex^  for  seven  years  thence  next  ensuing,  at  a . 
yearly  teat  of  159/^  payable  half  yearly  on  the  1st  of 
May  and  1st  of  Naoember.    Plaintiff  and  Moore  thereby 
agreed  to  pay  the  rent  and  all  taxes,  except  die  land- 
lord's property  tax ;  and  defendant  agreed  to  put  all  the 
premiaes  in  tenantable  repair  as  soon  ,as  conveniency 
m^  Pf^nait    And  the  plaintiff  and  Moon  further 
ag(i^  Xo  keep  the  premisea  in  repair,  and  leave  them 
90,9^  the  end  of.  the  term ;  and  lastly, .  it  was  fiu^er 
agieed  that « lease  s)ioald  be  forthwith  drawn,,  in  whioh . 
the^imal  covwants  were  to  be  insMed,and  pactienbrly . 
t)mt;4)6jessees  should  not  let,  set,  or  assign  diepr»- 
^[U«»,  or  any  part  diereof,  without  the  leesbr's  oonaeot 
in.  ^T\imf^.     The  lessees  took  possesion  under  this 
a^^ieemeii^  and  Moore  continnedto  occupy  the  preaiiaea 
jointly  with  HamarUm  until  A^l  1 816,  and  then  ijmtted* 
}^,jimc  the  same  year,  defendant  not  being-able  to  gel 
fBjp.rent,  a.negociation  was  entered  into  respecting  iha 
fi^rijend^r  of  thapremises,  but  that  proved  fruittsss;  and 
d^^dant  having  obtained  the  keys,-  took  and;  retained 
possfiiaiaa  oCthe  mill  and  otffer  piemises.  ^  For  the.  de«> 
^id^ptf  it  was  objected' that  the  new  agi^^mtat  inOe/tf- 
4^*  iSl^  was  a  lease,  and  put. an  end  to  ,the> origiwd 
^aapcj  of  the  plaintiff;  or,  at  all  events,  if  it  was  tibly 
a^  4^jrreeaie9t  for  a  leas^  yet  that  the  agirwmit,  toge* 
^ei;  wkh  the  iac^of  Jk&i?re's  having  been  let  into  pte- 
ViA^>  byiu^yijrtue  of  it,  as  a  joint  oecut4«r  with  t)ie 
I^mntiff,  ivorked  a  suTrem}er  in  lair  of  the  dd  tenant* 

The 
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Hm  hmm^  Judge  resenrod  the  poliil,  m£^  «BidIct 
hwriPfrbiWi  )N«Mi  foy  tie  plafatjft  a  y»^  ><»lrito>i^»iite» 
adNlOBilil<WW0iH»iMd«A.S«l^teim;  «diMM^  v*^i 

?  .c».Uli<itO 

JTt  J(,  TtiyiMn  shewed  €wbq.     Tbe  iatae  oorHlift 
Tpkt^ngi  €iMrtm«ly  wm  ii^eilMr  th»  tesnic^itif^iilM 
pfeiqtiff  ]itd  or  hud  not  determined  attfiedaft'wlieR 
tlie  lAkgfd  treVMs  vm  committod.     Tfa««i«M*«o 
a<4tmli  amrender  of  bis  intereirtf  nor/VM  ib^^kaf^ 
rmiw  mMwp    Thi»  iQ^tiwoeiit;  dsted  on  iim  Mtllkrf< 
QoMrr  1»14  W98  not  a  leaae^  but  moraljr  an  ^uctftii)^ 
apeeineDt  for  a  lea^e^  and  a  anbsiaking  toMMf  j&taM 
put  ap  and  to  by  supb  aa  f^gr^emtmt  far  a  oaw  lUMiwiyi 
ilif  y,  Jroibidiap  ^  York*  (a)    It  is  unneoesaar^  te  sM^ 
paslicttlaffly:  the  variona  cases  on  tbis  poial^  s«di  as  ChMit 
/Ms  Y..  iK9(i)i  i>c»  V.  C/iofre  {n\  Tempat  r.  Bmmg^ 
Ass  y.  AMmmorifi)^  Doe  y.  amiA(f\  and  Dapil.  ^ 
iifiMitfer(g)b  the  principle  resultti^  firani  them  i%  dair 
ii«ihflie«i  agreament  to  let  is  entwedinto^  but  it  ajppcart' 
tohbave  been  the  intent  of  the  parties  that  jaaiiillwiig' 
fiUAhar  ahould  be  done  to  insure  the  intaresta  of  eitlier 
pail^^  snch  an  instniai»t  is  not  a  {tteaenfc  lease,  bata 
iQiiceaontiaGt  foe  a  lease  to  be  granted  in  future.  Iie|B^ 
it  ia  plaisL  that  the  lessor  intended  to  reserve  a  r9|^ 
of  re-entry  if  the  tenants  assigned  witha«t  ksie  in 
writing;   but  the  instvnmdbt  before  the  Court  vanld 
not  give  that  right*    The  lease  was,  moreoyer^  to  eon- 
tain  tka  usual  fowaants,  and  Aey  am  not  insmai  & 
the  agreenent. 

M  6  £^  as.  w  1 3\  JB-mt     /T   '^^ 

(0  5  r.  22. 165.  (/)  6  Eati,  SSQ,^    ^L 

''  <ff)  5Jl;4*^.SS9i  -     ^*^ 

Canq^Ml 
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QaUfbeU  (with  wham  was  OldnaU  RusmilU  emtfl. 
The  eld  tebency  of  the  plaintiff  had  determined  bj  i 
lender  before  the  time  when  the  alleged  trespase  wna 
oomoutted.  If  the  instrument  executed  on  the  lOtfa  of 
OekUr  1616  be  a  lease^  then  there  is  no  doubt  that  t^ 
sooeptaoce  of  it  amounted  to  a  surrender  of  the  plain- 
tiff's fonoer  interest.  Now,  by  that  instrument  a 
present  interest  passed,  or  at  all  events  an  interest  flroin 
the  1st  of  Naoember  following,  and  wherever  an  in* 
ttmment  gives  a  right  to  the  possession  and  profit*  of 
land  it  is  a  lease.  It  is  said  that  it  does  not  contain  the 
usual  covenants,  but  the  agreement  to  pay  rapt  and 
taiss  and  to  repair,  are  the  usual  covenants  in  such 
leases.  The  clause  at  the  end  respecting  the  making 
of  a  lense,  does  not  prevent  the  original  instrument  from 
qperadng  as  a  lease  if  such  was  the  intent  of  the  parties. 
[Beyl^  J.  It  contains  a'stipulation,  that  the.defeoidant 
should  put  the  premises  in  repair  as  soon  as  convenienoa 
would  allow,  might  it  not  have  been  a  sufficient  gfoond 
for  afterwards  refosing  to  accept  the  lease,  that  the 
premises  had  not  been  repaired  ?]  Then  siqsposing  it 
to  be  only  an  agreement  for  a  lease,  yet  the  effect  of  thati 
coupled  with  the  fact  of  possession  having  been  taken 
by  Moore  together  with  the  phuntiff,  was  to  determine 
the  former  tmancy  and  operate  as  a  surrender.  (Ifs 
was  then  stopped  by  the  C!ourL) 

Abbott  C.J.  In  Boe  v.  The  Artklnshop ^  York^  the 
occupation  by  Virtue  of  the  new  lease  took  place  under 
a  mistaken  idea,  that  it  was  a  good  and  valid  lease;  and 
when  diat  was. discovered  to  be  void,  the  Court  very 
propady  heU  that  it  should  not  operate  as  a  surrender 

Vot.ni.  li  of 
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,<lf  Ad  fom«r  left9^»  l^erai  tfoere  is  nolbii^  to  diew 
A^  tbed^CoQchpt  la^fusedl  to  graot  tudi  a  h^ae  as  was 
MBtraisted  lor;  aii4  wa  ^i|d»  i^  &ct,  that  a  Deur  oootract 
.was  laa^e  tp  1^  the  pceai^sas  to  two  persons  instead  of 
!OQe».  wd  that  both  cntprad  and  occupiod.  The  lessor 
.B^bt  tbfn.  bare  snad  botb  for  the  rent,  altboiii^  no  dia- 
itrets  oovld  bavjsbeen  «iada.  It  fregnendy  happens,  that 
jpecspQs  /Wlar  and  ooqtipjrat  a.^snt  to  be^fijEsd  in  fiitnn. 
Jn  sii^  cases  no  diatr^ss  <;an  be  madsb  but  an  actioB 
.may  be  brought  fiw  the  lent  on  a  qumtum  valebat*  It 
fmtma.to  m^  therefor^  that  in  the  pressot  qase  the  old 
tenancy  was  detonnined#  «id  a  new  joiitf  teaaqcjc  by  tbe 
.plaintiff  and  JUoene  created  by  that  which  was  donennder 
'the  agreement  with  the  plaintiff's  conpurreoae. 

.  Em«yJ»  It  i$G}aar  since  the  passing  of  tbe  statale 
:<£  (tmih  that  a  aobsisting  teivn  cannot  be  surrandend 
•unless  bOT  writing  orby.  ojieration  of  hiw.  Bnt  if  a  sole 
itanant  agiees  to  oeciqpy,  and  doe^  oociipy  jobtly  with 
'anothfory  that,  puts  an  end  to  the  former  sole  teoaiiqf. 
:The  esse  of  JStr  ▼.  Z^  Jrchbisicp  ^  York  does  not 
jffiiy.to  this  oasflb  for  here  the  agreement  connected^ 
nvitb  the  joint  occupation  by  JIfearr  and  tbo  pbuntifl^ 
fSMide  them  bcMdi  taumts  and  therefore  operated  asa  soih 
fjrander.of  the  a^iarato  tenancy  of  the  latter* 

HoLROTD  J.  I  think  that  an  agreement  for  a  fresh 
laaa6  would  not  put  ta  end  to  a  fcnmer  tenanqrt  unless 
*4i.ncini  tenmey  were  aotoally  ci^ted*  But  tafcii^  ^ 
.document  in  questtou  not  to  amount  to  a  lessee  yet  thie 
entry  and  hcMi^g  by  ifuwe  and  the  plaintiff  togsther 
\under  i^  cimtcd  a  new  tenancy  titbir  ftoia  year  to 


StfAD. 
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year  drat  will;  and  that,  according  to  AK^ttnvy.JIfi]^  (a),  J8M. 
iponld  terminate  the  old  holding.  Perhaps,  until  a  "^T 
lease  waa  executed,  it  might  not  be  considered  that  the  ^jt"^*^ 
two  held  at  the  retit  mentim^  in  the  i^gr^emebt,  iJQt 
still  it  might  be  a  holdiiig  under  the  agreeraeat;  For, 
as  was  said  by  my  Lord  Chief  Justice,  there  might 
be  an  oeeupatipa  od  a  quantum  Valebat  until  tUe 
eaieeution  of  the  kiasfa,  and  akhtaj^  no  ifistrees  ftfr  rent 
cottid  te  uade^  yet  still  a  lenam^  would  exi«.  Fdr 
thesfe  reasons  it  uppears  to  nisi^  tibat  the  solb  teaaxlcy  of 
the  plaintiff  had  tenoinated^  and  that  a  nommt  failBt  .bfe 
entered. . 


LiTTLEDALt  J.  I  mn  of  dfuaan  Aat  the  fa 
jkenancy  of  the  plaintffi*  was  pot  an  ekd  to  by  Af  agrcl^ 
mtnt  for  a  new  letise^  and  the  oooupotioh  by  Moore  mbA 
the  {daintiff  Jointly  in  pursuance  cf  that  agiwment  it 
k  tomeoessary  t6  ssy,  whether  the  insitrument  it  questiai| 
is  or  is  not  a  lease,  for  where  parties  enter  under  a  nam 
i^eemeat  for  a  fotnr^  lease  ihey  ato  tenaDte.  at  wilirs. 
and  if  rent  is  paid  under  the  agteement^  tUey  beecttii 
tenants  from  year  to  yeat,  determinable  on  the  eai» 
ci^tion  of  the  letttectontraotedftir,  diat  being  Ae  {^rimafy 
contract*  But  if  no  mit  is  paid,  still  before  the  C9i:e- 
cuticm  of  a  lease  the  rdation  of  landlohi  and.'ifauint 
eutsy  the  parties  having  entered  with  a  view  to  a  lent 
and  not  a  purohas^  I  therefore  ooteor  in  tUnlmg 
that  a  nonacat  must  be  entered. 

Role  abaohMi 

(a)  J/b«rr,SS6. 
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■t  '  J  -  ■     •- 

^aMM^  '^    The  Kino  (gainst  The  Inhabitants  of  Great 
-  WiosTOK  in  the  County  of  Leicester^    : 

Anliiftnt  TIY  order  dated  the  8d  day  of  FAruary  182S,  .X^ 

•pprantice  for  Stei^an,  his  wife  3faiy,  and  their  child  CXmi  ve^e 

Md  w^  directed  to  be  removed  from  the  parish  of  Salfii  Mar- 

£!l!^tbMi  '  goretj  in  the  borough  of  Leicester^  to  the  parish  iX 

bk^^,1ht  ^^^  fVigstm  in  Leicestershire.    On  appeal  the  sessions 
iS^imtbfl^i^  coniSrmed  the  order,  subject  to  the  opinion  of  this  court 

maindtr  of  hit  on  the  following  case.    The  pauper,  when  he  was  elevv^ 

tiino  for  6dm  ^ 

Thoinfiuit|Mid  years  of  age,  was  bound  apprentice  to  John  HumberstoMf 

tbo  mmifyf  sod  *  ^ 

wont  owoy  and  of  the  parish  of  Great  Wigston^  for  the  term  of  s^vra 

to  anoUier  mat-  years.    The  indenture  was  executed  by  the  master^  the 

Mrfa^r^H^,    pauper,   and  John  Buttivant^  the  grand&ther  of  the 

h!d^^^    pauper,  the  pauper's  father  being  a  soldier  abroad.   TIm 

2^"^^*  oL.  g^an^ther  paid  a  premium  of  7/.  to  Humberston.    The 

sbip;th«w.     pauper  served  Hwttberston  under   this  indenture  for 


1  binding  ^, 

waiUicrtfore     between  three 'and  four  years  at  Wigston^  when  seme 

inf%lid»  nnd  no 

Mttloment         disagreement  taking  place  between  them,  Humberston 

by  mrwkT"'^^  agreed  to  sell  the  pauper  the  remainder  of  his  time  for  6(2. 

The  pauper  accordingly  paid  Humberston  the  6d»^  and 

left  him  on. the  same  day.    The  indenture  had  ne?er 

been  in  the  possession  of  any  of  the  parties,  hut  had 

been, kept. for  all  the. parties,  by  the  person  who  pke* 

pared  it,  and  no  application  was  made  for  it  ta^p!^ 

delivered  up.    The  grandfather  was  not  a  party  tQ,^e 

agreement  for  parting  entered  into  between;  the  jpauper 

and  his  master,  and  was  not  even  privy  to  it.    A  few 

days  after  the  pauper  left  Humberston  he  bound  himself 

apprentice  to  Thmas  Waine^  of  the  parish  of  Saint 

Marjfy 
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Hary^  in  the  borough  of  Leicester^  for  seven  yean^  and       it^". 

seiVed  hun  under  the  indenture  for  jBve  years«  and      "~~~ 

"^  The  Kiif« 

resided  during  the  whole  of  that  Ume  ia  that  parish,  «««^ 

PhURpps  and  Humfrey  in  support  of  the  order  of 
sessions.  The  second  binding  was  bad,  for  there  was 
no  ttffSL  termination  of  the  first  apprenticeship.  It  wds  . 
bjr'ISeed  and  could  not  be  dissolved  by  parol,  iZftry. 
Boii.{a)  Hex  v.  Skeffington.  (h)  One  of  the  parties  to 
tile  bidding,  viz.  the  grandfkther,  was  not  a  party  even 
td*ffie  parol  agreement  to  dissolve  it.  Bex  v.  Austrey  (c) 
shciws  that  all  must  join.  The  dissolution  was  by  an 
ifafint^  who  is  incapable  of  making  a  bargain  to  hia 
prejudice.  Here  the  dissolution  must  be  taken,  to  haive 
been  prejudicial'  to  him ;  the  case  is  therefore  very  di& 
lieiait  flrom  Bex  v.  Mountsorrd.  {d)  The  second  bind* 
ing  bdng  invalid,  the  pauper  could  not  gain  a  settle^ 
isefat  by  the  service  under  it,  and  was  properly  removed 
to  die  place  where  he  served  under  the  first  binding. 

'  MBtmott  aad  Simons  contriL  Bex  \.  Mounisarrel  is  ^ 
Arectly  in  point.  There  the  dissolution  was  by  parol,  and 
by  sninfimt  apprentice.  Bex  v.  Skeffmgtan  was  decided 
6ii  the  ground  that  the  binding  was  originally  invalid, 
and  no  agreement  was  there  made  for  the  dissolution  of 
file  apprenticeship.  Bex  v.  Aushey  was  the  case  of  a 
pariah  apprentice  who  was  no  party  to  the  deed,  it  was 
ffieitfoile  clear  that  he  had  no  power  to  dissolve  tiie 
ciMithict  The  grandfather  here  had  no  right  to  inter* 
tdity  die  fiither  of  the  apprentice  being  alive.     ' 

(c)  SwT.S,C.44U  .  (d)  8I£.iS.497. 

lis  Abbott 
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IMK  Avon  C.  Jk    r  am  of  opinion  that  ifie  ordeB  of 

,n^\r,        sfiwons  W93  vi^t    It  IS  a  general  rule  of  law  thai  a» 


^  _  in&nH  canpol  do  any  act  to  bind  himself  uidess  it  be 

taii9|  manifestly  for  his  benefit  Binding  himself  an  appren- 
iice  haa  been  oonsidqred  such  an  act^  and  diereim  it 
has  been,  hdd  that  an  infimt  is  competent  to  make  suck 
a  contractu  liikea  it  is  for  tbe  benefit  of  tke  inSatd  to) 
bind  bimsdf  an  apprentioe»  it  is  impossible  to  say 
ggmmkljf  tkst  it  is  for  his  benefit  to  dissobre  sudi  a 
ooimexion ;  such  a  posilicML  invokei  a  conJradiodou. 
That  being  the  genenal  rule^  we  must  inquire  wbethtf  in 
iJm  particulac  instance  it  is  for  the  advantage  of  Ab 
in&nt  to  dissolve  his  iipprentioeship.  In  the  case  o£ 
Sm  y.  Motmisarrel^  the  master  had  absconded^  and  Ike 
infimt  could;  no  longer  derive  instruction  or  snppoct 
fiaMfthim^  Under  tho^  cihmmittBnoeB  die  Oouxt  lihoa|^ 
that  the  dissplulion  of  th6  nslation  of  master  and  np^ 
pnntioe  was  hmefioial  to  the  latteri  fop  unless  that  had 
been  done  the  apprentice  must  have  remained  mem- 
ployed  and  iminstnicted.  Here  no  focts  are  stated 
whence  we  can  infer  Aat  it  was  for  tfie  infiuit^  benefit 
to  pot  an  end  to  the  appcentioeship ;  this  case  tiietaefore 
fi&  nathin  the  geiieral  nde^'  and  the  firat  bindifag  not 
being  di^olvedi  the  second  was  nlaosasarily  imsalid}  anflb 
the  service  under  it  coukl  not  cdnfor  a  aetilement. 

BiaruntJ.  The  decision  of  die  court  of  qnahae 
sessions  upon^  this  ppint  was  pelfeedy  cocnecti  The 
cndy  enoi^that  diey  havecomnitted  was  in  sending  lot 
our  opinion  a  case  upon  whidi  no^  seaseasMo.  doeht 
could  be  entertained. 

HoLBOYD  J.  concurred. 

^  Order  of  sessions  confirmed. 
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TTPON  all  appeal  AgmiM  to  ^viet  d£  two  jfOOAetB  fat  -wimaMriih 
die  tmo^  oP  Mavy  Hkkl^,  ivife  of  IPil{»m  tS«!!l!fo!^ 
£i!Mfe^  II  8dl<Mer,  and  thek*  floii  i^M»fa',  agad  six  ^2S?^2^,^% 
molit^  from  tbe  parkft  ef  iMOermrlh  to  tiie  pariab  of  %^J^^ 
Hmeet^  hdOi  m  t6e  eoimty  oT  Leiee^et,  the  sesrions  ss  <?.5.  c.  83.» 

fTin  ft  cttftraim 

qoashed  the  brde^$  msbj/M,  te  tte  opfiiibD  of  thn  court  luw  been  ap. 

_  pouMedg  toe 

oa  the  tMiBmitig easet  WMum  HidUey,  a  po«>r  dlfld  of  teburdiwvdeiM 


the  parish  of  JhMgAMi  JMfy^  was  botitid  apptufice  by  S^* 

the  cktfehwardens  imd  overaeert^  (if  Aat  pariah^  with  £a^^ 

ooittmt  of  iwtt  magiMPates,  bj  radefttm?  daifed  19th  Jo*  u?Mt^^ 

nmry  180?,  Iia  Bmjmnm  Elliott^  of  fftMct?fl?;  and  he  ^Jj^J^^ 

MMMt  him  ii»  Hmkoie  mder  that  ilidenhiili  fiir  the  ^^^^n  tU 

indeotiiivt* 

term^if  hia^  iqpprtentioeshipi  At  thetiine  wfaeh  the  pauper  ' 


beuild  out  tjfte*  parish  of  BM^ifm  Asfkg  fdrtned 
part  ^  Ibe  hicorpot«tiotl  of  the  house  ef  ihdustry  at 
UBbtfrny^,  m  the  sud  odonty,  under  tSie  prorfsions  of 
diefV Qu^e. 9S&  Qeorge Ltdtih Was  appdiitted guaidmn 
of  the  p6ot  of  ibiocfgAftm  .ifieAgr  at  J&Mftr  I6OS9  by  two 
magistrafeesi  Thai  appdiltkneiit  is  hi  existence;  but 
tbeugb  Geotge  Lakin  ooftthiued  to  aei  as  guardian  for 
Bnugkion  AMsy  for  sevend  yeaifs^  afterward^  and  was 
aotaig  in*  Aat  eapocity  at  the  time  the  boy  was  bound 
otttj  heWaa  not  Jtiadb  s  party  td  the  indetttur^  nor  can 
«aj  Aibaeqtfttig  appeintaieilt  be  Ibund. 

Marrkift  and  Simmsy  in*  support  6f  the  order  of 

sessidiiai    The-  indlenture  of  apprentioeshijp  m  this  case 

.         1  i  i  was 


€kfllfi^(il^ICHAtiB£Miifi  ITEOO^ . 


92<«t'b;*<f;  88. .  By  dui  sevendi  section  ol  that  ttirieForr 
ftfM^iia'^of  di#  poor  in  uiTegtad  with  ^  aU -die  pDWffc 
%n^«iitbbrijtf6B  given  to  overseers  of  tiie  ptor  by  «nf 
'  ^oKhetf  tf0l  or  acta  of  pertiameD^  and  shell  te  all  jflt^nto 
$fik&  ^fpoies,  eatospt  with  regud  to  the  nakiag  land 
collecting  of  rates,  be  an  overseer  of  the  poor  finr  iihe 
parish  or  township  for  which  he  shall  be  so  appointed 
gnardian.'*  After  pointing  out  oertaiti' «ets  to  bo  done 
by  tbe'guaitliani  that  section  proceeds  to  edae^  tkai|<aB 
'^^;all  cases  where  such  guardian  of  the  pow^ludh^be 
appoti^ted  4s  aforesaid,  neither  the  diarcbwsrdeia  m 
trvefseers  of  the  poor  shall  interliire  or.  intem^ddk  in 
the  csiro  and  management  of  the  "poor"  In  this ; 
<a  ^lirdhn  had 'been  appointed  in  1805,  and  as  h*  i 
'tliitied '  td  act  as  such,  it  most  be  pve^mned  liat  be 
Waiy  regnlarly  roHippointed  down  to  the 
'Otaf  pixLpet  was-  bound;  it  was  not  theiefo»i< 
ieiit  to  the  churchwardens  and  overseere  to  inturfaN^ 
and  bind  &e  pauper  as  an  epjpteatkB.  TharMA^. 
t'^'SS.  is  to  be  kept  in  view  in  deddii^  tUs  ease.'  It 
enacts  <*that  where  guardians  of  the  poor  are  ippoisted, 
persohs  to  whom  any  poor  children  ure  bound  ap- 
prentices shall  receive  them  according  to  the  jndstitnfs 
to  b^  ^xiecuted  by  the  direotoni  and  ju^ng  guanKam^f 
*<he  poor  for  die  binding  of  stich  poor  chjlditan,  iniike 
IMnIle^as  persons  are  now  obliged  by  die  laMiisiMii^ 
t6  tieceive  and  provide  for  poor  children  ^ppoinlsi  iOTbe 
*1tK>tind'  fl{^reotioes  by  churdiwardens  and  owawem  of 
fbe  ^odr,  with  Ae  assent  of  two  jusciees.*'  The  ihirtierii 
iiidtibftif'of'tbe  MG.S.  r.85.  pmvklas  for  the  snppertof 
po6r'%bildrto  nntil  thef  are  of  sofBdentageto  be  bouid 

appren^ 


>11iiKrN 


■ppBBHtioeq,  sad  euacto  that  when  they  airive  M  smA  .MM. 
wgt,  /tbegr  efaatt  be  so  pkoed  mt  at  the.  eapenoe  of  Ae 
pariabto  which. they  belong,  "  accoidiDg  to  the. lams  hi 
htmgi'\  Nov  die  28  6.S.  c.  36.  was  a  kw  then  iabw)|t 
naJ»fer  Ae  purpose  of  compeUing  persons  to  recfthfe 
qipiHitieea  bonnd  out  by  .guardians,  of  the  poor  ^  and 
ihat  fnmdes  ix  binduig  by  tlie  guardians,  and  not  hg 
tne  cnieivaaEs. 

:  PhiSipp* nod Hunnfrof  oonlara.  It  does. not  distiiiotly 
appear  Iqpibe  oa^e  that  there  was  a  guardian  of  the  poor 
appoiilled  far  the  parish,  to  which  the^pauperbelaviged 
at  the  time  .«f  die  binding.  That  should  ha^  hsfm 
r,  as  this  is  aa  attempt,  to  defeat  a  atttlA* 
.  But  eren  supporing  that,  there  was  a  guardiitpi 
iaU  ka  was  not  the  pnqier  person,,  or,  at  all  evMti, 
iMiie  oidy  person,  capable  of  binding  pocv  children 
«mirrnlifinn  Tliere  is  not  any  dense  in  the  2%CuS* 
a.jW«.nMddng  it . Jiecessary  for  the  guardian  to  si^ 
4h^  jodentnrofc  That  statute  p<Nnts  ^  out  several  things 
wMdi'ihe  guardians.must  do,  but  does  not  specify  the 
binda^g  of  .apprantioes.  It  is  true  that  the  senrenlfa 
aaelioii  git^  them  all  the  powers  which  belong  to.over- 
eaeiB.of  .the  poor;  that  may  enable  them  to  bind.ap- 
but  does  not  take  away  the  jurisdicdon  of  the 
The  latter  part  of  the  section  which,  aays 
that  Ifae  chuncbwardena  and  oreraeers  shall  not  int^ifese 
wImtu  there  ere  guardians,  ^>plies  only  to  the^'^cgre 
and  nsanagesoent  of  the  ppor,"  and  not  tobindifig  ap- 
pgeatirei.  If  any  doubt  existed  as  to  the  meanii^  of 
that  aeotion,  it  would  be  removed  by  section  30^,  which 
sajatbat  where  guardians, are  appointed  they. shall pro- 
'nUn  for  poor  children  until  they  arrive  at  a  sufficient 


ttm 


OASSS  iu  MIGHA£LMAS  T£]IM  . 

age  lo  be  {Nil  ui(»  iennoe;  mud  thai  than  th«f  dhail  1m 
phoedontaec0Kliiig  ^to  tiie  famm  inbfling;^  not^  ae* 
cordng  te  thii  act''  The  49.G2hv.  ix9.  was  the  la«r  in 
uMitf'  ^being  rdatiiig  to  and».  esaapt  in.  aoaaepartiadar  caao^ 
r^gdMbf  the  brnding  of  ^pprenticea;  mi  iha  pauper 
ivaa  bouad  aceaaduig  lo  tba(  (aw;  it  waa  tbaeafoea  a> 
yaUd^biadfaig,  jund  hagjused  9  sactlaiiiaiil  by  the  aeirvioe 
under  it 


Amamn  G»  J*^     I  am  of  opnneQ  diat  the 
atalnd  in  thk  caia  was-  a  Talid  bladki|^  and  Uiat  Am  i 
pai^aiV  by  fltffvilig  under  it^  gained  a^  aetdeuent^  fai  • 
Hmmttk    The  aerendi  section  of  the  S8  6.9.  a M..ia 
,  ciJeaiated  to  laise  a  doobt  upon  diepohilii  IRmt  it  esdudaa 
,  the  intavferenea  of  the  churchweidena  and  of^raeeva  in 
the  care  and  management  of  the  poor  where  gaardiana 
ana  appoimadw    If  there  were  nothing  elae  in  the  net 
tagWMk  u%  it  might  bediflScok  to  my  that  tbegr  9omUk  • 
intttferein  binding  pariab  appientioas.    But  fa^auhM^  ^ 
q«Bnip8ftaof  tbatatmuteiMriaaa  pa^aersareeapseas^' 
Itt  guasdiana  e£  lite  poor^  and  by  the  tUfCMk 
K^dnjiaro  authorised  to  provide  te  poor  chiUken  • 
lV\  /;i  ..^^'^  ^^'  armeai  a  proper  i«;e  to«  be  plaoad  eiet^  • 
^^  ^^;  ji)4api(AQr  arei  lo  be  boom}  out  accordnag  to  thelawa 
1^.     ->  tth^OTMipg^    Qnie<»ftlMaebMMwnatfie4J»JEUa[i4w«if . 
•^ib  .SI  >  doNMtiiigaiatpariah  apprentioaa  shall  be  bound  ootfagr- 


the  dNNrcfawmdana  and  Of arseen» of  the  poor.  Audit- 
ia  bjrttetidbft  a' hindiaK  AQnld  tikepkaee  bf^aevend' 
chitadawntdmjaaHd  eiMraeen^.  itina  bj  a  siBg)e.gaaadiatt  - 
of  tbaipencw 

..«.,.  .     •       .        .  .  .     * 

Biiiajv  aiidl  Hoajunpf  Ja.  coDcnned. 

Order  of  seaaiona  qtnuhed. 


twamt'  Fifnt  Ybak  or  OGOROB-  IV.  4M4 

■    .'A      M 

'        '  '    •       '  k..    '       I» 

r 

I      •         I  .'■ 

^SSUMPStT  Ibr  geods  soM  and  dditera^.     !Fle  wiiM,mde. 

ddfendant  was  held  to  bail  for  mt^  and  paiS  flL  an«ted  and 
into  OMiFt    The  cause  wai9  entored  for  trials  bat  beAie  eUd  bdi  for^ 
it  was  eaHed  on»  tke  eause-aad  A  matters  in*  d(£%renee  l^uitocou^ 

^rafonadi^abarristtf,  witb  power  to*  ekaaiMnc  tke  •??  •ft«"»4wL 


parties,  and  eall  for  books,  fta.  Tbe  easts  of  the  canaa  f^J,^  <  - 
aailiiefoMiieetoabiHliadl«efent4  The orbltnaiDr awarded  sU  "Mftm  fa 
to  the  plainti£F  \l.  19«.  in  additiiMi  to  the  9&  paM-hM^  itftrnd  to  an 


oonrt.    A  rule  was  afterwards  obtained  to  tax  the  costs  i^  power  to 
firthe  difaMiant  vndar  the4»  G.  S.  c.  46.  «  %  ^,\^ 

caUforbookc, 
SKCyand  Uwat 

tUOmd  shewed  oaosa.    The  dsfendbnlr  havng  pakt  ^^^^^^ 


intoCterl^  caasioedkiimthebaaeit  off  thai  sla-;^^«««^ 

tlM  aibitnior 

tata^  IknAer  y\  Brommiu)^  Dmrnt^f^  ifonraafMv    The^bsringawwdtd 

\   /»  v^  \  /  to  th«  pWotUr 

maiasy  mast  be  caoovered  hy  Tardkt,  or  aa  all  evests  the  mm  of 
bf  .jadgmettl  of  the  Court,  i»  ordw  to  hving-  the  case  tion  wm  nwdo 
wJthtt  die  Btatuts.    Besides^  this  waa  net  a  i^easMa  d^^ 
off  the  cause  aloaa^  but  of  all  anattara  ia  dlAfenoe^  ^tfib'^ 
sMt die oosta  wave  te  iAiA»  die  event ^  ^*^^^^^1S!i^^ 
evtetof  Iheawaid,  not  the  erent  oPa  subseMMrts  a|K  45G.s.e.4s. 

^  '^     i.  S.«  and  thai 

pKnatiMto^thisOoart.  tiMdarcDdMt 

.  ^  wMBotcntitkd 

toeotu. 

CumBdmif  atmttiL  In  Budtr  in  BMwm  and  UMy'Ti 
AadbKy^e  pkdntiff  tciak  out  tha^mooey  whiA  faaAtea* 
paad  iato  Coar^  and  so  the  cause  ended,  ftharm^er 
been  decided,  that  a>  defendant  by  paying  money  ihto 

(tt)  lif.j^jf.ss.  (6)  sA^arii. 

Court 
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itHI  •  Go«ttt^l«Mitlie  iMtitffil  of  the  48  G.  S.  c.  4e.  i.  5.^  imkss 
^^  tWpliMff  oonsoltft  to  accept  it  and  pat  an  6ttd  f6  fte 
jMWy;  fltktf  VNor  doe*  fc  make  any  di£Pereiice  tbttt  ^ib  Sililfe 
mB/ifeftamd,  i^mf  ▼.  Pmi&{a)i  Btsms  y.Piamet.{9) 
ZSmfUj/  J*  la  thove  eases  a  verdict  was  taken^  tipcnr 
ivMch  jMJgiMm  1V0S  afterwards  entered,  the  mdii^'i^^ 
tberdbve '  veovfered  ki  the  actton,}  In  BtAinsMy. 
Bmm{e)f  there  was  laerdy  a  reference  to  the  maMer^ 
attdMio  verdict  or  judgment  In  Payne  v.  AOm  (d)i' 
tk€i  verdict  was  taken  subject  to  a  referencei  and'thfare 
2)«ai#  C.  J.  i^eftised  a  rule,  to  tasc  die  defendant's  ^ort^ 
on  ike  merits,  and  not  on  the  ground  that  H  cocdd  iiot^ 
bedotte  nfter  a  reference. 

Abbott  C.  J.  Upon  an  attentive  perusal  of  the  act 
in  (^cation,  I  am  of  opinion  that  this  case  does  not  eofne 
usiftift'its  meaning.  It  is  manifest  that  the  lepsbitine 
OMUeaiidateda  recovery  by  verdict,  whereupon  judg^ 
iMat  should  afterwj^rds  be  entered.  The  words  are, 
^^iii^idl:  actions  to  be  brought  in  England, or  S^dand 
wlierdin  the  defendant  shall  be  arrested  and  held  to 
spedal  bail,  and  wherein  th6  plaintiff  shall  not  recov^ 
the  amount  of  the  sum  for  which  the  defendant  in  such 
actions  shall  have  been  so  arrested  and  held  to  sp^ilsl 
bail,  such  defendants  shall  be  entided  to  costs  of  suit,  to 
ba^tteed  according  to  the  custom  of  the  Courts  provided 
iHdiaU^  appear  to  the  satisfaction  of  the  Court  tlnft  iht 
aitasl:^as  vrithoutretisonable  or  probable  cause***  InaH 
tiptt  oases^Ofttd  "for  the  defendant  where  costs  w^re  -given 
t«4lie€t|feiidMit  after  the  cause  had  been  refenred,  the 
akaids'Were  nsade  under  references  at  Nisi  Prius ;  in  each 

.,'.    .      C-*     V.J-         Jt      .  ^  . 

'(c)  5S,iJ.'66U  (rf)  1A4A278. 

'-■^^^  of 


IK  OTB  FiFw  Year  of  OEOROI^  IV.  iM 

ofdi^.  a  verdict  was  taken,  and  then  tbe  atbitraios  wMy      IfAN 
mnidy  mhstituted  for  the  jury,  in  fixing  the  nmottOli  fiMfi      ^~ 
wbibli  judgment  was  to  be  entered.    JZofimioii'  v/ JSbmi'     3P^ft^ 
WW  not  a  cpse  of  that  description,  it  was  an  ndfka^jkj  tiw 
attorney  siting  for  the  amount  of  his  bill,  and  the.CpiM ' 
ordrored.  it  to  be  referred  to  the  master  by  yirtue  dF#  ponw^ 
vested  in  them,  which  is  very  difierent  from  a  rafintaoa 
byo^nsent  of  the  parties.    In  the  present  ease  the  ceneSL 
was  stopped  in  its  progress,  by  an  i^reement  to  rebr 
all  matters  in  difference,  and  it  was  made  a  part  of  tbit' 
niW  that  the  costs  should  abide  the  event  of  the  awMvb 
I  amr  of  opinion,  that  money  awarded  on  such  a  nkf*- 
ence  is  not  money  recovered  within  the  meaniQgof.the) 
act,  and  that  this  rule  must  be  discharged. 

Batlby  J.  I  think  that  the  money  awarded  in  thial 
case  cannot  be  considered  as  money  recovered  in  like  - 
action.  ,  It  was  awarded  upon  a  reference  of  the  ^iBtioa 
and^U  matters  in  difierence.  The  pardes  mi|^t  havoi 
mad^a^  special  provision  for  the  costs,  but  by  the  nil^ 
theyp^jreed  that  the^  should  abide  the  event  of  iba- 
awaxd. 

Hox.RO YD  J.  concurred. 

.  {4T7UDAX.K  J.    I  think  that  the  word  recffoend  m' 
us^d  in  this  statute  bears  the  technical  legal  sense^.re* 
coYerealby  the  consideration  luid  judgment  of  the  Cmart^' 
T^is  is  made  plain  by  the  subsequent  part  of  thedaoai^/ 
for  aftai;  pi^vidlng  for  the  taxation  of  costs,  k  ^oeaios 
to  direct  how  execntion  shall  issue^    ^^  And  the  plabtiff' 
shall,  upon  such  rule  or  order  being  made  as  aforesaid, 
be  disabled  from  taking  out  any  execution  for  the  sum 

recovered 
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t-   •     t 


iM4*       w^oowpnd  it%  any  audi  mddou^  mikias  Ibe  same  akall 
«aca64f  tad  t)iaQ  m  aoch  sdm  oi^  aa  dn^  mm»  ahaU 

i«iiMtf  aKOMl,  the  attoimt  of  tiie  taxed  ooata  of  the  defeodatit 
^^!^  '  io  aseb  itttioft."  I  ttn  iiot.pvep^rttd  to  aay,  tlmt  a  am 
recovered  bjr  judKmefit  entered  up  ia  partuanoa  tf  a 
nftMMi  after  >mdiot  ia  not  within  l^eaot  Bdt  h^ 
the  oaiae  was  referred  before  it  eame  te  for  tnA,  Net 
odirth^  emuei  bat  all  nufttera  in  difiefecaice  were  te- 
Iteri^  and  die  «rbitnil6r  had  |Miwer  to  eumoie.^ 
parties  md  edl  for  their  books.  Ndt  otdj  were  ^I£- 
lirent  matters  put  wider  iAv^stigaliony  but  a  dilierteft 
Mode  of  prooeedbig  was  allowed  *nd  dtffereiit  ttedii 
of  proof  were  rendered  adasissiUe  bj  andi  on  agree- 
ment. At  the;  trial  tfie  defendant's  erid^ee  cotdd  not 
have  been  received;  before  the  arbitrator  it  was  admis- 
sIMe^iiild  wiffnt  possibly  c^epaie  t6  reduce  Ae  phntiBTs 
dMiai;^.  Wheni  therefore,  parties  by  dfateir  i^greement 
taire  a  cafasl^  oni  of  die  ordinary  oOurae  of  investigation^ 
I  think  that  tfaqr  take  it  out  of  the  bperatbn  of  At 
statute.  It  wts  iiirtber  agrted  that  the  costs  should 
abide  the  event  i  thtit^  as  it  a^ipeails  to  me^  means  the 
legal  events  following  in  ordinary  cases  withoilt  the 
interposition  of  the  Court.  But  it  is  not  necessary  to 
^ve  any  decided  opinion  as  to  that;  ut)oa  the  dtfier 
grounds  I  am  satisfied  that  this  rule  ought  to  be  dis- 
chaf'ged* 

RnlediachMged. 


19  TRX  Fumi  YsAs  Of  GEORGE  IV.  ^ 

IiANo  and  Others  agaimt  Ano£rdw.  2fil22ter«d. 

•^SSUMPSIT  on  a  policy  ef  afisarenc^  od  good^by  Sj^'ITlid 
ship  or  dupg  at  and  fiora  Hemarara  to.  Tdmdtm^  f^J>tmerwm 

*  *  to  ZmmIoii  ia 

jrarruied  to  suk  from  Demerara  on  or  bdbra  tha.  Ipt  of  sii^p  or  ihii» 
August  1823.     Plea,  non-assumpait.   At  the  trial  jbefom  mU  iWnn  2)»- 
JUo^  C.J^  at  the /xmi/^msittmgs  after  last  Hiioiyte^  bcforatiMirt 
the  fiaUowing&cts  were  gifenineyideBce.  Goods  coi^ered  sm^^Sl^^^ 
)gr.  the  poliqjr  were  loaded  on  board  the  snow  Iri§%  burthen  dMum  tL 
^00  ton%  k  the  river  at  Demerarap  omxwte  the  town.  ^'^  •(  **^ 

*  cirgiQci  in  toe 

Vesselsof  the  size  of  the  Ira  alw^  take  in  their  caqgQ^  riY«rorpMi#. 
pear  the  same  places  and  dear  out  there.    The  msmya  Ua  ibod  oT 

the  OOMi  tlHHIt 

of  the  riirer  is  about  two  miles  below  the  town,  and  thefe  tM  mOm  oat 
J0  a  shoal  which  commences  about  three  0ulea  ftrthfr  laiJITibiM 
out»  and  extends  for  six  miles.    Large  vessels  tfke  Svg^Jndtik* 
yi part  of  their  q^igp  in  the  river,  then  go  to  the  ou^  aSimini£ 
pvie  of  the  shoal,  and  complete  their  loading.    Their  !l!f*^^^ 
pimers  are  in  the  mean  time  left  at  the  cqstoi|i*bopi9?w  «»vw<d  bf  the 
and  are  delivered  to  them  when  their  loadimr  is  con*  iiidtn  on  bood 
pleted^  if  no  innq[ularity  appears.     The  Iris  having  thai  oompiotod 
completed  her  cargo,  and  obtained  clearances^  the  ciqg-  tiM  iWm,^ 
tain,  on  the  1st  oSAugusit  unmoored,  and  jailed  dov^  7i^|«ho' 
beyond  the  mouth  of  the  river;   the  tide  beinglow  he  SSaSSjdhli^ 
then  anchored,  and  did  not  cross  the  shoal  until  the  8d  clmnce,  m 
of  Augustf  when  the  pilot  was  discharged.     On  the  8th  down  ibo  ihwr, 

nndabonltwo 

of  the  same  month  the  vessel  and  cargo  were  lost  by  milMontto 
perils  of  the  sea.    It  was  contended  for  the  defendant,  anchond,  tho 
that  the  warranty  <^  to  sail  from''  Demerara  was  the  same  q^  ^^^* 

woModtfcoAoaUMidoathoSththOf—wlfwiikMl  by  |wrilaef  iMIo  iss;  Hdd,  tbat  tlw 
ymml  nilad  fivMn  Demerara  on  tho  Itt  of  Juguti  within  tho  mcannig  of  tho  p^lcj,  and 
that  tho  wanaaty  was  thcnbj  tatitilfd. 


Ai 
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18S4.  as  to  ^dqpart,''  and  that  this  wurnuaty  was  not  satisfied 
j^j,^  by  merely  dropping  down  the  liyer.  That  the  vessd  did 
not  quit  Demerara  until  the  8d  of  Jugusif  when  she 
passed  the  shoal  where  larger  ships  complete  their  csi^ 
goes.  The  Ix>rd  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  vessel  did  sail  firom  Demerara  on  die  Ist  of 
Augusty  and  they  found  for  the  plaintiffs.  In  EasUr 
term  a  rule  nisi  for  a  new  trial  was  obtained,  and  on  a 
former  day  in  this  term 

The  Jitamejf'Generalj  Gmiuy,  and  Rg^  shewed 
cause.  The  only  question  in  this  case  is,  whether  die 
ship  suled  within  the  time  limited  by  the  policy.  If  the 
warranty  had  been  '<  to  sail/'  omitting  <<  firom  Dme- 
rara^'  it  would  certainly  have  been  satisfied;  for,  in 
order  to  satisfy  such  a  warranty,  it  is  sufficient  if  there 
is  a  bon&  fide  commencement  of  the  voyag^  aldioogh 
the  vessel  does  not  dear  the  port  on  the  day  specified. 
But  it  will  be  said,  that  the  words  *'  sail  fivm  Deme* 
raref*  ate  equivalent  to  *^  depart,"  and  bring  this  ease 
within  JMbfr  r.' The  Royd  Exchange {a\''\9h&t%  it  was 
hdd,.  that  a  vessel  had  not  departed  until  she  had  cleared 
the  port  The  distinction  between  sailing  and  departing 
is  very  refined,  and  it  would  be  still  more  so  between 
*<  sailing"  and  *<  sailing  from."  But,  admitting  the 
distincdon  to  eitist,  still  the  warranty  was  satisfied,  the 
ship  proceeded  beyond  the  river  on  the  Istof  ^li^vsi; 
and  came  to  ab  anchor  in  the  open  sea,  although  within 
the  shoal.  Thiere  was  no  evidence  to  shew  that  the  port 
extended  to  the  outer  side  of  the  shool,  no  duties  were 
proved  to  have  been  ever  collected  there.  The  only 
argument  on  the  other  side  must  be,  that  the  shoal  is 

(a)  MM.fS.  4S1.    6  fkntnt.  941. 

within 
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widiin  the  port,  because  large  vessds  take  in  part  of 
tbeir  cargo  on  the  outside  of  it;  but  that  is  not  so;  Ibe 
underwriters  on  such  ships  being  supposed  to  know  the 
coarse  of  the  trader  quasi  give  a  licence  to  large  ships, 
to  stop  at  the  outside  of  the  shoal  for  a  part  of  their 
cargoes.  Suppose  a  vessel  going  to  Demerara^  with  a 
policy  to  Demeraroj  were  to  stop  at  the  outside  of  the 
shoal  to  discharge  part  of  her  cargo,  and  a  loss  were  to 
happen  there  by  some  of  the  perils  insured  against,  it 
could  not  be  contended  that  she  had  arrived  at  Deme^ 
raroj  and  that  the  policy  was  at  an  end.  But,  at  all 
events,  it  was  a  question  of  fact,  whether  the  vessel  sailed 
from  JDemerara  on  the  Ist  o(  jlugust^  and  the  jury  found 
that  she  ^d. 

Scarlett^  Campbell,  and  JP.  Pollock,  contra.  The  ques* 
tion  in  this  case  is  a  question  of  law,  resulting  from  facts ' 
which  are  not  disputed.  It  is  assumed  on  the  other 
side,  that  this  was  a  warranty  to  sail  from  the  fott  of 
JDemerara  i  but  no  port  is  mentioned,  nor  is  any  town 
mentioned  in  the  policy.  Demerara  is  fi  provii)ce«  A&r 
cording  to  the  argument  on  the  other  side  a  p<dicy  on  K 
ship  at  and  from  Demerara  would,  never  attach  on  % 
ship  which  did  not  go  within  the  bar  or  shoal ;  but 
surely,  under  such  policies,  that  must  in  law  be  con* 
sidered  to  be  a  part  oi  Demerara,  where  ships  usually 
tajce  in  a  part  of  their  cargoes.  Suppose  a  policy  oa 
the  ship  and  cargo  at  Demerara^  and  a  loss  had  hap'<4 
pened  on  the  2d  of  ^^gt/s^,  when  tbe/rt;  was  within 
the  shoal,  would  not  the  loss  have  been  covered  by  -  the 
policy?  If  so,  she  had  not  then  sailed  from  Demwata^ 
la  the  >  case  of  a  large  vessel  about  to  Cross  the  shoal,' 
and  dien  step  for  a  part  of  her  cargo^  there  wonkl  be  no 

Vol.111.  Kk  doubt; 


«96  CASES.  iM  MICHAELMAS  TERM 

180|J      doubt;  and  it  Woald  be  very  inconvenient  if  a  difierentl 
•        construction  should  prevail^  according  to  the  size  of  the 

mgainti  .  vesse!,  particularly,  when  the  policy*  as  in  the  present 
case,  is  on  goods  by  ship  or  ships.  Take  the  case  of  a 
ship  insured  at  and  from  Jamaioay  warranted  to  sail  on 
or  before  a  certain  day.  If  she  bond  fide  commenced; 
her  voyage  before  that  day  the  warranty  would  be  satis- 
fied* But  suppose  the  warranty  to  .be  to  '^  sail  from 
Jamaica^*-  then,  if  she  commenced  her  voyage,  and 
sailed  from  one  port  to  anotlier  for  convoy^  and  so  did 
not  Q^xi  Jamaica  within  the  time  prescribed,  the  policy 
would  be  vacated.  *^  To  sail  fix>m,"  implies  an  ex- 
clusion ;  it  means,  to  depart ;  and  to  satisfy  it  the  ship 
must  be  beyond  the  limits  of  this  place  from  which  she 
is  to  sail ;  Moir  v.  The  Boyal  Exchat^e. 

Cur.  adv.  vdt. 

m 

The  judgment  of  the  Ck>art  was  now  delivered  by 
Abbott  C.J.  This  was  an  action  on  a  policy  on 
goods  by  ship  or  ships  at  and  from  Demcrara  to  Londouj 
warranted  to  sail  from  Demerara  on  or  before  the  1st  of 
August  1828.  The  only  question  was,  whether  the  war- 
ranty was  complied  with. 

The  ship  having  taken  in  all  her  cargo  and  obtained 
her  clearance,  sailed  from  the  town,  which  is  on  the 
bank  of  the  river,  about  one  at  noon,  the  lat  o(  Augusif 
passed  the  fort,  which  is  at  the  point  of  the  mouth  of 
the  river,  and  anchored  the  aame  day  about  two  miles 
beyond  the  fort.  She  anchored  there  by  advice  of  the 
pilot,  and  he  being  unwilling  to  sail  agaii^  at  the  night 
tide^  she  lay  there  for  about  tweQtj^-fi>ur4boun^«]|M^^ 
proceeded  on  her  voyage,  upon  which  she  was  after- 
wards loat    There  is  ia  shoal  about  .ten  DA.dvelve  miles 
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ImixitKe  fbit;  at  the  bubide  wfiereof  large  inwaJid  bound       18^4. 
vdteeVheiftify  laden  usually  anchor  *and  put  out  part  of  '^  * 

iheif  ckrep;  and  large  vessels  outward  bound  AsualW  ogaifuf 
anchor  and  complete  their  cargd.  The  pilots  usually  , 
leave  tessels  outward  bound  after  passing  tliis  shoaL 
Upon  these  facts,  k  was  coiltended  at  the  trial,  ftnd 
agiain  before  the  Coint  on  the  motioni  that  the  words' 
sail  from  were  of  the  same  import  as  depart^  and  that 
this  vessel  had  not  sailed  from  Denierara  on  the  1st  of 
Augud  within  the  meaning  of  this  warranty. 

It  is  dear  that  a  warranty  to  sail,  without  the  word 
fiojifij  is  not  complied  with  by  the  vessel's  raising  her 
anchor,  getting  tinder  sail,  and  moving  onwards,  unless 
at  ihe  time  of  the  performance  of  these  acts  she  has 
every  thing  ready  for  the  performance  of  die  voyage, 
and  such  acts  are  done  as  the  commencement  of  it^ 
nothing  regjdning  to  be  done  afterwards.  This  appears 
from  the  case  of  Bond  v.  Nutt  (a),  and  was  so  decided 
in  JRidsak  and  Others  v.  Newnham.  (b)  And  if  it  had 
been  necessary  for  the  ship  in  question  to  take  in  a  piart 
of  her  cargo  at  the  outside  of  the  shoal,  she  would  not 
only  not  have  sailed  from  Demerara  within  the  meaning 
of  this  warranty,  but  would  not  even  have  sailed  within 
the  meaning  of  the  other  warranty  to  which  I  have  al- 
laded.  It  was  contended  that  the  words  '^  from  Deme^ 
rare^  must  have  the  same  sense  in  every  case,  and  must 
therefore  be  construed  t«  mean  ^*  sail  from  the  outside  of 
dlis  shMl,"  that  is,  ftom  the  place  at  which  some  vessels 
take  or  tintoed  a  pdtt  of  their  cargo,  for  otherwise  one 
4t^i^  might' be  said  to  snil  ftom  Demerara  before  she 
ttirfaiti^editt  that  port  of  theses  from  which  another 

.  .^  c  •'•     ."         - '  .  •      •     ■    • 
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tessel  must  depart  before  she  could  be  said  to  have 
tailed  from  Demerara  /  and  that  thia  might  even  have 
beat  the  case  with  regard  to  two  ships  od  board 
wheveof  gooda  were  insured  by  this  policy.  And  if  that 
part  of  the  sea  which  lies  at  the  outside  of  tbo  shoal 
iraSy  iXk  8  popular  or  general  sense^  part  of  DfmerarOy 
this  argument  would  prevail.  But  the  fact  appears 
to  be  otherwise.  For»  wheth^  we  take  Denmrara  to 
be  the  name  of  a  province^  as  it  is,  or  of  the  river^ 
which  is  sometimes  called  the  river  JDMerars,  though 
jperfaiqis  more  properly  the  river  (^  Demeraroj  we 
think  no  person  speaking  in  popular  language  would 
say  that  a  ship,  being  at  the  outside  of  this  shoal»  at  a 
distance  often  or  twelve  miles  from  land,  was  at  De- 
marara.  It  would  rather  be  said,  she  was  lying  c^ 
Demtrara. 

,  The  terms  of  a  policy  are,  to  use  the  language^of 
I|iord  EBenborough  in  Boberison  v.  French  {a),  to  be 
wnderstood  in  their  plain,  ordinary,  and  popular  sense» 
unless  they  have  generally  in  respect  of  the  subject- 
natter,  as  by  the  known  usage  of  trade,  or  the  like,  ac- 
quired a  sense  distinct  from  the  popular  sense  of  the 
same  wc^ds,  or  unless  the  context  eridently  ^bews  that 
they  must  be  understood  in  some  other  special  and  pe* 
Guliar  sense. 

It  appears  in  the  present  case^  that<  large  vessels 
lieavily  laden  usually  anchor  at  the  outside  of  this  shoal, 
and  take  in  part  of  their  cargo  there.  In  thq  case  of 
sttdbi  a  ship,  therefore,  goods  so  laden  may  be  confideied 
aa  ladea  at  Demarara  by  reason  of  the  uai^^;  and  ia 
ndt  a  caie^  tbo  ship  would  not  be  said  to  have  sailed 


(0)  4JBIaK,iaCX 
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tmtil  she  bad  completed  her  lading  and  quitted  Aat       ISff. 
part  of  the  sea.     In  the  case  of  such  a  ship,  the  tiJdng 
part  t)f  her  cargo  therewiU  l9e  like  the  taking  m  a  part 
at  the  outside  of  the  bar  at  Oporto^  which  was  bekl  to  be 
witlixa  the  protection  <^a  policy,  by  reason  of  the  luage^ 
in  KuigsUm  v.  Knibk.{a)    But  the  proper  ^bct  of  such 
«  Qsage  will  not  extend  beyond  the  instances  that  fiedl 
nnder  the  usage.     In  the  case  of  Moir  v;  The  Royal  JSiv 
€hange  Assurance  Company  {p\  which  was  on  a  policy  of 
insoranoe,  at  and  from  Memely  warranted  to  depart  on  or 
before  the    15th  of  September^  the  ship  having  taken 
her  cargo  and  clearance,  began  to  sail  on  her  voyage,  and 
proceeded  some  way  down  the  river  befcn-e  the  15th  of 
September,  but  was  obliged  by  change  of  weather  to  come 
to  an  anchor  within  the  limits  of  the  port  ofMemet,  and 
to  remain  there  until  after  the  15th.    And  the  Court  of 
Common  Pleas  considering  departure,  to  mean  departure 
Jrom  the  port  of  Memel,  held,  (as  this  Court  bad  pre^ 
viously  done,)  that  the  warranty  was  not  complied  with. 
But  Lord  Chief  Justice  Gibbs  said,  if  the  warranty  had 
been  ^  to  sail,^'  he  should  have  been  of  opinion  that 
the  ship  had  sailed.    Yet,  if  another  ship  had  performed 
the  same  manoeuvres  and  sailed  in  company  to  the  same 
spot,  intending  to  wait  there  for  her  clearance  or  other 
necessary  papers,  such  a  ship  could  not  have  been  said 
to  have  sailed  within  the  meaning  of  the  warranty.     If, 
in  the  priesent  case,  the  outside  of  this  shoid  had  been 
part  of  the  port  of  the  ship's  departure,  or  in  any  popnhli^ 
and  general  sense  a  part  of  Demarara,  we  should,,  (as.  I 
have  before inUmat^,)  have  thought  die  watran^not 
complied  with ;  but  we  cannot  say  the  warranty  has  not 

.      .      «.•    '■'   4      .* 

(«)  1  Ctmpb,  506;  n.  {h)  6  TauiU.  241. 
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be^n  complied  with  in  this  case^  merely  because  it  wonkl 
not  heve  been  complied  with  in  the  cfe»e  of  some  other 
sbip»'  which  laigfat  have  intended  to  take  a  part  of  her 
etfrgo  at  the  outside  of  this  shoal.  And  our  decisioD 
has  not  the  eflEect  of  attributing  two  meaonings  to  the 
name  DemararOj  but  is  only  in  confbrralty  to  the  aiH 
thorities  and  distinctions  as  to  the  meaning  of  the  word 
<<  sail  f  and  to  that  extension,  which  may  be  given  to 
"the  words  of  a  policy  by  usage  in  particular  mstanoes. 

Rule  discharged. 


The  Kino,  od  the  Prosecution  of  John  Smith, 
against  Josiah  Taylor. 


INDICTMENT  charged  that  the  defendant  beicg  an 
idle  and  evil  disposed  person,  &c.  on  the  80th  of 


fndictiDCiit 
charged  that 
defendant  on, 

second  yew  of  -^P^^h  in  the  secopd  year  of  the  reign  of  George  the 
pr^iifking!*^  Fourth,  and  on  divers  other  days  and  times,  between 
ho^se  *^«f  ^^*^  ^*^  ^^  ^^®  ^*y  ^^  ^®  taking  of  this  inquisitioQ 
that  on,  ikp.,  in  with  fbrce  of  arms,  at,  &c.  a  certain  common  isamimc- 

the  fourth  year  ^  o        'w 

of  the  reign  of    house,  for  his  lucrc  and  gain,  unlawfully  apd  injuriously 

Uie  present  j        .       .  j  .      ,  . 

king,  defendant  Old  keep  and  maint^m,  and  m  the  same  commoug^uuivg- 
up^iT^fndict-  bouse,  oij  the  said  20tli  day  of  Jpril  in  th^  Jf^.^v^ 
StlJ^'ed  th^      s^^>  »»^  ^n  ^he  said  ptli^r  d«y3  and  tiroes,  tlier%  w- 

defeodant  on 

Ube  18th  of  JanUaryt  ia  «l^fl  fifty  icteath  ysir  cf  tlte  Migni^fldliA  UN  klng^Airfil^ttft  iMmn 
other  daya  and  times  between  that  day  and  the  day  of  taking  the  inq'iisitioti,  kept  a  gmiing 
houM,  &e  ,  to  tbiB  nnSMmce  ortli»aub)actc  of  our  atfdiortf  ihe^kMg,  And '^aikiifr  mi  ^^9 
of  our  laid  lord  the  king,  &c.  The  plea  then  averred  the  identity  pf  tl^ofiences  described 
in  the  two  indictments,  and  the  ac<}nittAl  cif  the  deRtt^itl  '•  tj^tf  drtiidrt^'  ttrthii^^i&m 
concluding  with  a  prayer  of  judgment  of  icspondeas  ouster,  it  was  It^ld  Jthat.tbe  pl^i^  i^s 
bad,  because  the  ludictmeht  t^pos  Which  tlid'acquittmtVak' alleged  to^'haTe  taketi'pUd^,  on 
the  face  of  it,  chafged  an  offence  oommitteii  in  the  reign  pf  the  late  ki^g;  and  it.  mjm^jMit 
competent  to  the  derendant  io  shew  by  averment  that  it  was'  for 'tbe"^  same  offence  as  that 
charged  in  the  indictsie^t  before  the  Cour^  becauaa  tbff^yri^M  be  in  cficot  to  ^ofundict 
the  record :  Held,  secondly,  that  the  crown  was  entitled  to  final  judgment,  notwithstand- 
ing the  form  in  which  tlemuvrer  concluded.  Sembl%  thil^  mch  an  indicunest  most  condoda 
contra  pacem  domini  regis. 

lawfully 
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lati^Uyand  injuriously,  did  cause  and  procure  divers       18M* 
•idle  and  ill  disposed  perscws  to  frequent  and  come     ^^Txim 
together,  to  game  and  play;  and  tbe  same  idle  and. ill       "«-^^ 
disposed  persons  to  be  and  remain  in  the  ^sarne  common 
gaming-house,;  and  to  game  and  play  together  on  jthe 
jsaid  20th  day  of  AprU  in  the  year  aforesaid,  and  on  the 
other.days  and  times  aforesaid,  at,  &c,,  did  unlawfully 
and  iiyuriously  procure,  permit,  and  sufier,  by  means 
whereof  divers  noises,   disturbances,   and  breaches  of 
the  peace  were  there  occasioned  and  committed  to  the 
gjceax  encouragement  of  idleness  and  dissipation,  to  tbe 
great  damage  and  common   nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  and  against  the  peace 
of  our  said  lord*  the  king,  his  crown  and  dignity.     De- 
fendant by  his  plea  demanded  judgment  of  the  said  in* 
dictment,  he  having  theretofore  by  a  jury  of  the  country 
in  due  form  of  law  been  acquitted  of  the  premises  in  the 
said  indictment  charged  e  and  for  plea  said,  that  there* 
tofbre,  to  wit,  at  the  general  quarter  session  of  the  peace 
of  our  lord  the  king,  begun  and  holden  at  the  Guild- 
hall in  the  city  and  liberty  of  JVestminstery  in  and  for 
the  county  of  Middlesex^  on  Wednesday  the  15th  day  of 
Odcber^  in  the  fourth  year  of  the  reign  of  George  the 
Fourth,  before,  &c.  justices,  &e. ;  on  Monday  the  20th  day 
of  the  same  month  of  October j  he,  the  said  Josiak  Taylor^ 
was  daly  arraigned  upon  a  certain  indictment  before 
them,  to  wit,  at  the  general  session  of  the  peace  of.  our 
said  lord  the  king^  hoUen  in  add  for  tbe  said'  connty  of 
Middl£se^.3  onMondaytke  Sth^^SeptenAer,  in  the^ fourth 
year  aforesaid,;  duly  presented  and  found  by  a  certaiu 
grand  jury  of  tjie  said  county  of  Middlesex^  tot  that  he, 
the  said  Josiah  Thylot,  being  nin  idle  and  evil  disposed 
person,  and;  not'  intending  to  gain  his  livdihood  by 

Kk  4  li.    honest 
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l$f^       honett  labour;  on  the  18th  day  of  January^  in  the  6*tik 
■"--         year  of  the  reign  of  our  late  Saoereign  Lord  Geoi^  the 

agauut  Thirds  and  on  dirers  other  days  and  times,  between  that 
day  and  the  day  of  the  taking  of  that  inquiaitton,  with 
force  and  arms,  at,  &c.  a  certain  common  gaming-house 
there  aitoate  for  his  lucre  and  gain,  unlawfully  and  in- 
juriously did  keep  and  maintain ;  and  in  the  same  com- 
mon gamiog-house,  on  the  aaid  18th  day  of  Jmnory 
in  the  year  aforesaid,  and  on  the  said  other  days  and 
times  there^  unlawfully  and  injuriously  did  cause  and 
procure  divers  idle  and  ill  disposed  persons  to  frequent 
and  come  together  to  game  and  play ;  and  the  said  idle 
and  evil  disposed  persons  to  be  and  remain  in  the  same 
common  gaming-house,  and  to  game  and  play  together 
ott  the  said  18th  day  of  January  in  the  year  aforesaid, 
and  on  the  said  other  days  and  times  aforesaid,  at,  &c« 
there,  did  unlawfully  and  injuriously  procure,  permit 
and  suffer,  by  means  whereof  divers  noises,  disturbances, 
and  breadies  of  the  peace  were  there  occasioned  and 
committed,  to  the  great  encouragement  of  idleness  and 
dissipation,  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  and 
against  the  peace  of  our  said  lord  the  kingj  his  crenm  and 
dignity.  The  plea  then  stated  the  acquittal  of  the  de- 
fendant upon  the  indictment,  and  averred  the  identity  of 
the  defendant,  and  the  offences  described  in  the  two 
indfctments.  A^d  this,  &c  wherefore  defendant  prayed 
judgment  of  the  Court,  whether  our  said  lord  the  king 
oug^t  further  to  prosecute,  impeach,  or  charge  him  en 
account  of  the  premises  in  the  said  present  indictment 
contained  and  specified,  and  whether  he  ought  further 
to  BBSwortbeneto,  and  that  he  might  be  dismissed  the 
Court  without  day.  Demurrer  praying  judgment  of 
mpoodeas  ouster,  and  joinder  in  demurrer. 

The 
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Tbft  case  wi»  argued  at  the  sittings  after  Triniiy  ttfrni.       iM4^ 

CXifiPy  in  support  of  the  demurrer.  This  plea  of  ^gnimt. 
autrefois  acqdit  is  bad,  because  the  indictment  sqC  out 
in  it)  and  upon  which  the  acquittal  is  alleged  to  hav^ 
taken  place,  was  one  upon  which  no  sentence  could 
have  followed,  inasmuch  as  it  charges  the  defendant  with 
an  offignce  committed  in  tbe  reign  of  the  late  king,  and 
concludes  against  the  peace  of  the  present  king,  and 
HioAMs  Pleas  of  the  Crown^  B.2.  c.2S.  5.92.,  alid 
Be»  V*.  Liookup  {a\  are  authorities  to  shew  that  subh  an*" 
indictment  is  bad.  If  the  indictment  was  intended  to 
have  comprised  ofiisnces  in  both  reigns,  it  oug^t  to  have 
CDBduded  against  the  peace  of  the  late  and  the  present 
king,  Winter's  case,  {b)  Besides,  it  is  quite  clear,  that 
the  ofi^ces  charged  in  the  two  indictments  are  not  tile 
same*  In  the  first  indictment  the  offence  is  alleged  td 
have  'been  -committed  in  Uie  reign  of  the  late  king,  and 
in  the  present  indictment  it  is  charged  to  have  been 
committed  in  the  reign  of  the  present  king.  They 
canndl^  therdbre,  be  the  same  offences ;  and  it  is  not 
competent  to  the  defendant  to  sh^w  the  contrary  by 
averment* 

...  *  * 

Cumoodf  contrd:.  The  averita^t  contra  pacem  is  un- 
necessary, and  may  be  rejected  as  surplusage.  Se- 
condly, there  is  a  sufficient  averment  that  some  of  the 
acts  diarged  were  committed  in  the  reign  of  the  present 
king,  -and  diat  being  so,  the  acquittal  upon  that  indict- 
ment is  a  good  answer  to  the  present  The  object  of 
the  averment  contra  pacem  was  to  shew  to  whom  the 
forf^ture  accrued  from  the  peace  having  been  broken.' 

(a)  Sutr.l^].  (p)  relv.66. 

■  "--  ■'  -^     •■  ^•-     ••'•        -*• ''In 
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18M«       In  ancient  times,  in  indictments  for  oflfences  committed 
^         within  a  county  palatine,  or  liberty,  it  was  usual  to  ky 

^vanM       the  offence  against  the  peace  of  the  lord  of  the  fran- 
chise^ because  the  thing  forfeited  belonged  to  him.   Hie 
Stat*  27  Hen.  8.  c«24.  enacts,  that  no  person  shall  have 
power  to  pardon  but  the  king ;  and  that  in  indictments 
for  oflfeoces  committed  in  counties  palatine  or  liberties, 
whereby  any  thing  shall  be  supposed  to  be  done  against 
the  peace,  it  shall  be  supposed  to  be  done  against  the 
king's  peace  only,  and  not  against  the  peace  of  any  other 
person.      In  the  Queen  v.  Jf^at  (a)  such  an  aTerment 
was  held  unnecessary,  in  an  indictment  against  a  con- 
stable for  neglecting  his  duty,  and  so  in  an  indictment 
for  a  nuisance  for  not  repairing  a  highway,  or  even  if  the 
nuisance  be  a  misfeasance,   2BM*Abr,  ixt*  Indictmenif 
Chase  de  Form  G.    Or  in  an  indictment  of  homicide  by 
misadventure,  or  in  self-defence,  Co.  Enir*  253*  2S^^  or 
in  an  indictment  for  perjury  upon  statute,  Co^Enir.  2SS* 
In  MastalTs  Entries  there  are  numerous  indictmoits  for 
felony  and  other  o&nces  without  such  an  averment. 
Assuming  it,  however,  to  be  essential,  there  is  suffi- 
cient upon  the  &ce  of  the  indictment,  to  shew  that  the 
offences  were  committed  in  the  time  of  the  present 
king ;  for  by  the  caption  the  indictment  appears  to  have 
been  found  in  the  4th  year  of  the  reign  of  the  pre- 
sent king,  and  the  o£Eences  are  charged  to  haye  been 
oommitled  on  a  day  in  the  reign  of  the  laite  king,  and 
on  divers  other  days  and  tiroes  between  .that  'dny.and 
the  day  of   taking  the  inqaisition*     Now  the  words 
diiers other  days  and  times  may  include  an  ofienceeom- 
mitted  in  the  reign  of  the  present  king,  and  that  theydv 
so  is  manifest,  because  the  offences  are  laid  to  have 
been  cpmmitted  against  the  peace  of  our  said  lord  the 

(o)  I  Mk,  S8(X 
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kiog*     Those  wotds  most  refer  to  the  present  king)  in       18£4* 
whose  teign  the  indictment  was  foand« 

Abbott  C  J.     I  am  of  opinion  that  this  plea  caa^ 

not  be  supported,  bnd  that  there  mnst  be  judgment  for 

the  cro^n.    A  plea  of  autrefois  acquit  roust  shew,  that 

the  defendant  was  legttimo  modo  acquietatns,  m.  that 

he  was  acquitted  upon  an  indictment  sufficient  to  induce 

punishment  if  he  had  been  convicted,  and  charging  the 

same  olKnce ;  and  if  it  appears  manifestly  to' the  Court, 

on  looking  at  the  two  indictments,  that  the  ofiences 

charged  cannot  be  the  same,  it  is  quite  clear,  that  the 

defaidant  cannot,  by  averment,  shew  that  they  are  the 

same^  because  he  would  thereby  contradict  the  record. 

Now  I  think  that  it  clearly  appears,  upon  comparing  the 

two  indictments,  that  the  oflfences  charged  in  them  are 

not  the  tome.    It  is  not  necessary  to  decide,  in  this 

case,  whether  the  averment  **  contra  pacem  domini  regis^ 

be  neo^sary  or  not   in   such  an  indictment.      I  am 

atron^y  inclined  to  think  that  it  is,  for  the  TelUK>ns 

stated  by  Serjeant  Hawkins^  b.  2.  e,  25.  s.  92.,  viz.  that  the 

offence  is'  a  breach  of  the  law,  and  in  that  respect  tends  to 

the  disturbance  of  the  peaceable  and  quiet  government 

of  the  king  ever  his  people,  and  also  because  it  is  to  be 

ftnind  'hi  the  greater  number  of  precedents ;   and  it  is 

very  desmiUe  to  adhere  to  the  old  forms  of  pleading. 

AsstMin^' however,  that  the  first  indictment  was  good, 

3  aitt  of  <OpiYii0n  that  it  4ii  not  cover  the  offence  wilk 

wbieh>  die  defendant  tlow  stands  charged  upon  this  r^v. 

cord".'  The  first  indictment  states,  that  the  def^dant^ 

on  the  18th  day  otjanuaryj  m  the  57th  year  of  the 

reigH  cff  the  Tate  king,  and -on  divers  other  days  between 

that  day  and  the  taking  of  the  inquisition,  committed  the 

ofllehce.     The  indictment,  therefore,  distinctly  charges 

an 
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1824.  an  oflfence  to  have  been  committed  in  the  reign  of  the  lata 
king,  and  the  words  **  on  divers  other  days  and  times" 
do  not  necessarily  import  that  any  offence  was  com- 
mitted  on  any  day  not  iii  the  reign  of  the  late  king. 
They  may  include  offences  committed  in  either  reign :  a 
limit,  however,  is  afterwards  put  upon  that  allegadon, 
by  the  averment,  that  all  the  offences  were  committed 
against  the  peace  of  our  said  lord  the  king;  for  as  some 
of  the  offences  are  distinctly  charged  to  have  been  com* 
mitted  in  the  time  of  the  late  king,  they  must  have  been 
committed  against  the  peace  of  that  king;  and,  there- 
fore, the  words  *^  our  said  lord  the  king^*  must  refer  to 
the  late  king,  and  not  to  the  present;  and  that,  too,  is 
the  grammatical  construction  of  the  words.  That  being 
so,  it  appears  by  the  plea,  that  the  defendant  has  been 
acquitted,  upon  an  indictment  which  charged  him  with 
an  ofience  committed  in  the  reign  of  the  late  king.  Th6 
present  indictment  charges  him  with  an  ofience  eom^^ 
mitted  in  the  reign  of  the  now  king.  These  are  two 
distinct  offences;  the  plea  is  therefore  bad,  and  there 
must  be  judgment  for  the  crown. 

Bayley  J.  I  think  that  '^  contra  pacem  domini  regi!^ 
is  an  essential  allegation  in  such  an  indictment  as  the 
present,  for  the  reasons  given  by  Serjeant  Hirwkins.  It 
is  unnecessary,  however,  to  decide  that  question.  I  nxA 
^also  clearly  of  opinion,  that  the  plea  is  no  answer  to  the 
present  indictment,  unless  the  party  was  put  in  hazard 
by  the  first;  and  I  diink,  also,  that  the  plain  construe^ 
tion  of  the  first  indictment  is,  that  it  comprised  offences 
committed  in  the  reign  of  the  late  king  only,,  and  that 
being  sdy^  th«  oAii^^are  not  file  saef^  li^  flie  plea 
eAnik>t  be  supported. 

Holhot^ 


The  K|H« 
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.  HoLROTB  J.  I  think  that  the  averment  of  contra  )8f4« 
pacem  is  necessary,  in  such  an  indictment  as  the  pre- 
sent; but  I  am  clearly  of  opinion  that  the  prosecutor,  on 
the  trial  of  the  former  indictment,  ought  to  hav^  been 
confined  to  the  proof  of  offences  committed  in  the  rei|pi 
of  the  late  king;  and,  therefore,  the  two  indictments 
chaige  different  ofl^ces. 

The  Court  entertaining  some  doubt  whether  they 
ought  to  pronounce  final  judgment  for  the  crown  or 
judgment  of  respondeas  ouster,  directed  the  case  to  be  re^ 
aigued  on  that  point.     On  a  former  day  in  this  term^ 

Chitfy  contended  that  final  judgment  might  be  entered 
against  the  defendant.  The  plea  of  autrefois  acquit  is 
a  plea  in  bar,  and  not  in  abatement  {a)  If  it  jiad  been 
a  plen  in  abatement,  it  may  be  admitted  that  the  proper 
judgment  would  be  respondeat  ouster,  although  if  issue 
be  taken  on  a  plea  in  abatement  in  misdemeanor,  and 
found  against  the  defendant,  the  judgment  is  final,  Rex 
▼•  Qibtm  (&),  Eichom  v.  Le  Maitre  (c) ;  so  also  the  judg- 
ment on  demurrer  to  a  plea  in  bar  in  misdemeanor  is 
finals  Bowen  v.  Shapcott.  {d)  If  the  plea  had  been  autre- 
Ibb  convict,  or  a  pardon,  and  had  been  held  bad  on  de- 
murrer, it  is  clear  that  the  defendant  could  not  claim  a 
light  to  plead  over.  In  felony,  the  party  indicted  may 
plead  over  after  judgment  agamst  him  on  such  a  plea; 
but  that  is  said  to  be  in  favorem  vitse  {e)^  and  the  rule 
does  not  apply  to  cases  of  misdemeanor,  Begina  v. 
Qgmrd.fJ) 

(a)  2  Hak's  P.  C  241.  (6)  8  Eaa^  107. 

((^)  ^  WBm.  567.  (<0  1  i^^'*  541. 
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1€64  BroAiek  conttB.     No  decision  has  been  ctted,  nor 

indeed  can  any  such  be  found,  to  shew  that  Ch^  deRnd- 
atit'in  this  case  is  to  be  concluded  by  the  judgihMt  gtten 
agftinsC  him  on  demurrer.'  There  are  indeed' dScta  in 
some  'd^ree  applicablci  but  none  expressly  on  the 
point  now  presented  to  the  Court  In  felony^  a  plirty 
b  allowed  to  plead  over  after  issue  on  a  plea  in  abated 
ment  found  against  him ;  so  also  after  judgment  against 
him  on  demurrer  to  a  plea  of  autrefois  acquit,  iter  v. 
VUndercotnb  and  Abbott  (a),  Rex  t.  Coogan.  {b)  It  is  said 
that  this  is  in  favorem  vitae;  but  the  privilege  is  allowed 
in  all  cases  of  felony,  whether  clergyable  or  not,  and 
many  misdemeanors  are  more  heavily  punished  than 
clergyable  felonies.  It  is  therefore  reasonable  that  the 
practice  in  misdemeanors  should  be  assimilated  to  diat 
in  felonies,  rather  than  to  the  course  taken  in  dvil  cases, 
where  a  party  may  plead  double.  Even  in  civil  cases, 
if  a  plea  in  abatement  be  demurred  to,  and  judgment 
given  fer  the  plaintiff,  the  defendant  may  plead  over ; 
the  reason  of  which  is  said  to  be^  '^  because  every  man 
shall  not  be  presumed  to  know  the  matter  of  law,  which 
he  leaves  to  the  judgment  of  the  Court,  Eichom  v. 
Le  Maitre  {c\  Bcwen  v.  Shapcott.  (d)  That  reasoning 
applies  equally  to  a  demurrer  to  a  plea  in  bar.  In  some 
cases  of  pleas  to  the  jurisdiction  which  cannot  strictly 
be  called  pleas  in  abatement,  for  they  go  to*  bar  the 
proceeding  altogether,  the  judgment  on  demtmter  is  re- 
spoDdeat  ouster.  Thus,  in  Bex  v.  Johnston  (e)  such  a 
judgment  was  given,  although  the  defendant  pleaded  to 
th^jiMsdtetiiHiof  aH  courts  in  this  countiy;  atid'^S^e 

(a)  8  Leack,  708.     2Euit,P.  a  519.  (6)  1  Leach,  448.    . 

(c)  9  WiU.5e7.  (d)  1  Eatt,  54S. 

(0)  eSathSBS. 

^     .  Earl 
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^Earlqf  Deocmhire^  case  (a)  is  to  the  same  effect  -An  1824w 
attempt  has  been  made  to  assimilate  this  plea  to  pleas 
of  iuxtrefiiis  convict  or  pardon,  but  there  is  a  pli^  and 
very  is^ioTtant  distinction.  Those  pleas  involve  a  con- 
fession of  the  offence  charged,  and  therefore  if  the 
party  so  pleading  fails  in  his  attempt  to  set  up  a  legal 
bar.  to  the  proceeding,  the  judgment  is  very  properly 
final)  for  there  is  no  question  of  fact  to  be  tried.-  This 
plea,  on  the  contrary,  contains  an  implied  denial  of  the 
dSfence ;  and  if  the  defendant,  by  a  formal  error  in  plead- 
ings has  lost  the  benefit  of  a  defence  in  law,  it  is  but 
reasonable  that  the  question  of  fact  should  be  tried 
before  he  is  subjected  to  punishment.  It  must  be  ad- 
mitted that  in  BegtTui  v.  Goddard^  Lord  Holt  said,  <<  a 
man  could  not  plead  over  in  any  case  but  treason  or 
felony,  and  not  in  case  of  a  misdemeanor;"  but  that 
dictum  was  not  necessary  to  the  case ;  no  question  as 
to  pleading  over  was  then  before  the  Court;  and  it 
certainly  is  not  accurate  to  the  full  extent;  for  a  man 
may  clearly  plead  over  after  demurrer  to  plea  in  abate- 
ment to  an  indictment  for  misdemeanor.  The  judg- 
ment in  this  case  then  cannot  be  final  unless  it  is  to  be 
held  that  a  man  is  to  be  punished  as  guilty  because  he 
has  pleaded  informally  a  defence  in  law,  although  his 
plea  does  not  involve  an  admission  of  guilt,  {)ut  is 
directly  repugnant  to  it,  and  which  the  demurrer  con- 
fesses to  be  true  in  fisict. 

Cfir.  adv*  tmU. 

Abbott  C.J,,  now  delivered  the  judgment   of  thi^ 
Court- 

'      \       '         (a)  11^#.2V.1854.  :^h,  ,,.o.^  t  =.. 

..;   .  This 
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18fii*  Thi9  case  came  originally  before  the  Court  on  a  d«- 

murrer  to  a  plea  of  autrefois  acquit,  and  after  argument 

gainst  the  Court  held  the  plea  to  lie  bad.  It  has  come  again 
before  the  Court  in  the  pret.ent  term,  on  the  question 
what  judgment  ought  tQ  be  ;;iven,  whether  a  judgment 
(hat  the  defendant  do  answer  over  or  a  final  judgmenL 
•  The  indictment  is  for  a  misdemeanor,  viz.  the  keeping 
fk  t:pmmon  gaming-house.  The  entry  of  the  demurrer 
concludes  with  a  prayer  than  the  defendant  do  answer 
over  to  the  indictment.  The  Court,  however,  is  not 
bound  by  the  prayer  with  wLich  any  part  of  the  plead- 
ings, in  bar  mfty  conclude,  but  is  to  give  such  judgment 
upon  a  plea  in  bar  as  by  law  ought  to  be  given.  This 
.was  settled,  after  argument  and  consideration,  in  the  case 
^f  Lie  Bret  v.  PapiUon^  (a),  confirmed  aderwards  by  the 
case  of  TTie  King  v.  Shakespeare^  {b)  If  the  demurrer  in 
(bi^  case  had  concluded  by  prayer  of  a  judgment  that  the 
defendant  be  convicted,  yet  the  Court  would  only  have 
given  a  judgment  to  answer  ever,  if  the  latter  had  beea 
the  proper  j  udgment.  We  are  therefore  to  consider  the 
question  as  a  matter  of  law,  entirely  independent  of  th^ 
particular  prayer  that  has  been  entered  upon  the  record* 
Now  the  plea  in  this  case  is  a  plea  not  in  abatement^ 
but  in  bar.  The  distinction  between  such  pleas  in  civil 
actions  is  well  known.  If  a  plea  in  abatement  be  held 
bad  on  demurrer,  the  judgment  is,  that  the  defendant 
do  answer  over;  but  if  a  plea  in  bar  be  held  bad  on 
demurrer,  the  judgment  is  general  against  the  defend- 
ant. For  it  is  a  general  rule  in  civil  actions  at  least, 
that  a  defendant  is  not  to  plead  a  second  plea  in  bar 
after  a  first  shall  have  been  determined  against  hiii|« 
If  he  might  do  this  he  mi{;ht  also  plead  a  third,  a 

(tt)  4  JBbM,  ^08.  {h)  10  AjT,  99. 

fonrtbi 
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foartfa,  &c^  and  there  would  be  no  end  to  the  proceed-       1824. 
ing.     It  is  to  be  seen  whether  this  rule  applies  also  to     i^Tkuw 

an  indictment  for  a  misdemeanor.     Another  rule  in       ««<»»< 

Tatlo*. 

civil  actions  is,  that  if  issue  be  joined  on  a  plea  in 
abatement,  and  the  verdict  pass  against  the  defendant^ 
the  jury  who  pronounce  that  verdict  assess  the  damages 
also,  and  the  judgment  against  the  defendant  is  final,  no 
further  plea  being  allowed.  The  same  rule  holds  also 
in  the  case  of  a  plea  in  abatement  to  an  indictment  for 
a  misdemeanor,  if  issue  be  joined  thereon,  and  found 
against  the  defendant,  Bex  v.  Gibson,  {a)  In  this 
respect,  therefore,  the  analogy  between  actions  and 
misdemeanors  is  established  by  express  decision.  In 
felonies  the  rule  is  otherwise.  There,  ^^  if  a  man 
plead  any  plea  to  an  indictment  or  appeal  of  felony, 
that  does  not  confess  the  felony,  he  shall  yet  plead  over 
to  the  felony,  infoeoorem  vitae;  and  that  pleading  over 
to  the  felony  is  neither  a  waiver  of  his  special  plea,  nor 
makes  bis  plea  insufficient  for  doubleness.  And,  there- 
fore, if  he  pleads  any  matter  of  iact  to  the  writ  or  indict- 
ment, or  pleads  autrefois  convict  or  autrefois  acquit,  he 
shall  plead  over  to  the  felony ;  and  although  he  doth  it 
not  upon  his  plea,  but  his  plea  be  found  or  tried 
against  him,  yet  he  shall  not  be  thereby  convict  without 
pleading  to  the  felony,  and  trial  thereupon/'  S  Holers 
P,  C  c.  SS.  The  same  learned  author  afterwards  adds^ 
that  if  be  plead  a  plea  that  confesses  the  fact,  as  a  re- 
lease in  an  appeal,  in  his  opinion  he  may,  if  he  please^ 
plead  over  to  the  felony  not  guilty;  and,  accordingly, 
he  says  it  was  held  by  Martham  in  7  Ed.  4.  15.  a,  though 
he  refers  to  two  later  authorities  to  the  contrary.    Jf-^a 

•    •,  ^   -         (fl)  8  JEaif,  107.  -•'  »t5:  ♦    ^• 

Vot.  III.  LI  man 
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•18t4«  man  pledds  the  Icing's  pardon,  he  shril  not  need  to 
Jr —  plead  over  to  the  felony*  becauae  it  auita  not  with  his 
againtt  plea;  and  yet  if  the  pardon  upon  a  demurrer^  or  upon 
advisement  of  the  Court,  be  adjudged  msniicient,  the 
party  shall  not  be  thered|)on  convict,  but  shall  be  pat 
to  plead  to  the  fek>ny,  and  be  tried  for  it ;  the  pleading 
of  Ihe  pardon  is  a  kind  of  eonfessioo  of  the  fact ;  but 
yet  tn/aoarem  vitae  die  party  shall  be  put  to  answer 
the  felony.    Hide  ubi  supra. 

The  reason  of  the  rule  in  these  caaes  is  expressly 
tnenUoned  by  the  learned  author,  and   by  all  other 
wrltetis  on  the  sulgect,  —  in  favor  0f  life.    And  these 
passages  also  shew  that  there  is  not  any  distinction 
between  pleas  which  contain  an  admission  of  guUt,  and 
those  which  may  import  a  denial  of  guilt;  but  the  rule 
is'thia  dame  in  both  eas^s,  )i)ecause  the  reason  ext^s 
'dike  to  both.    It  is  well  known  that  there  is  no  felcmy 
lat  the  common  law,  except  petty  larceny,  upon  which 
judgment  of  death  may  not  be  pven ;  nor  any  mis- 
demeanor upon  which  such  judgment  can  be  given: 
-and  therefore  the  x*eason  of  the  rule  will  not  apply  to 
the  Case  of  a  misdemeanor.    And  if  the  reason  does  not 
«pply,  the  rule  ought  not  to  be  extended  to  misde- 
meanors.    And,,  accordingly,  in  2  Lord  Bm^mond^  921. 
«Lbrd  Chief  Justice  HcU  plainly  declared  his  opinion 
<Aat  a  man  could  not  plead  over  in  any  case  but  in 
treason  or  felony,  and  not  in  case  of  a  misdemeanor.    It 
js  true  that  this  point  was  not  then  in  judgment  before 
•the  Conrt;  but,  nevertheless,  the  opinion  of  so  great  a 
•judge- is  entitled  to  very  great  respect     The  only  case 
«uppos^  to  be  a  decision  in  iavor  of  the  present  is  that 
of  The  Earl  of  Devonshire  in  HameVs  State  Trials^  vol.  1 1. 
col.  1S5S.    I  should  be  soriy  to  consider  that  case  as  an 

authority 


iir  tt£  Frrili  YtAR  or  GEORGE  IV.  <» 

authority  for  any  thing;  but  upon  examination  it  will  not  18S4. 
be  found  applicable  to  the  present  question.  The  plea 
of  the  Earl  was  not  properly  a  plea  in  bar,  for  he 
pleaded  that  no  peer  of  parliament  codd  be  caUed  upon 
to  answer,  before  any  court  inferior  to  the  court  of 
(nrliattienty  Ibr  any  imsdemea&or  daring  die  sitting  of 
patUament  or  the  usual  time  before  ol*  after  a  pro- 
rDgation,  ^t  die  information  w«s  filed  daring  the  time 
of  privil^e;  and  be  concluded  by  praying  judgritehit^ 
whether  the  Court  would  oir  ougte  to  take  cognizance 
of  the  plea  aforesaid  (that  is  of  the  information)  during 
the  usual  time  of  privilege.  Up<m  this  peculiar  plea, 
(which  is  ib  the  nature  of  a  temporary  plea  to  the 
jurisdiction,)  supposing  die  privily  to  be  disallowed^ 
the  proper,  or  at  least  the  most  lenient  judgmetit' Would 
be  that  the  Earl  should  answer  to  thii  informatidn ;  and 
this  was  the  judgment  actually  given.  Tliis  case,  thdre^ 
fore,  cannot  be  considered  as  an  authority  to  the  point 
in  question.  And  as  the  reason  of  die  rule  m  cases  of 
felony  does  not  apply  to  misdemeanoni,  and  it  has  been 
decided  that  the  rule  of  civil  actions  applies  to  misde- 
meanors in  case  of  issue  joined  on  a  plea  in  abatement; 
we  think  the  tale  in  civil  actions,  and  not  the  rule  in 
felony,  applies  to  the  present  case;  and,  consequehdy^ 
the  judgment  against  the  defendant  must  be  finaL 

Judgment  for  the  crown. 
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N^^^        The  Kino  against  The  Hull  Dock  Company. 

SSg&ioflr.f  U^®^  ^  ^P^  ^y  theHuU  Dock  Company  against 
the  poor  of  the  a  rate  made  for  the  relief  of  the  poor  of  the  town 

townof  JHii^-  ^»  „      1  .  Ill 

tum-upon-Hutt  of  Kingstofhupon^Htdll^  the  sessions  amended  the  rate 
tetbema!^  by  insertmg  the  names  of  certain  persons  therein,  and 
S^^Son^*  confirmed  the  rate  so  amended,  subject  to  the  opinion 
SfStnd^    of  this  Court,  on  a  case  of  which  the  following  is  the 

are  to  be  main-  gybstance.  The  rate  was  duly  made,  but  it  was  con- 
tained by  mo-  J  '  m 

nej  to  be  levied  tended,  on  behalf  of  the  appellants,  that  certain  per^ 

"  by  taxation 

of  every  ioba-    sons  (named  in  the  case]  ouirht  to  have  been  assessed,  in 

bitantyandof     *        ^  .  . 

aU  landa,  respect  of  property  hereinafter  menUoned,  and  that  thej 

impropriate,  Were  improperly  omitted  from  the  rate,  and  also  that  a 
SSe^amd^l**^  deduction  ought  to  have  been  made  from  the  sum  upon 
Si«  ln*the^  which  the  dock  company  were  assessed,  in  respect  to 
laid  town  in      ^^  amount  of  the  poor-rate  with  which  they  were 

equal  propor-  ■  ■  ^  ^ 

tions,accofdlng  chargeable.    The  poor  of  the  parishes  of  the  Hofy 

to  their  respec- 

tiTe  worths  and  TVintfy  and  5/.  Mary,  which  two  parishes  comprise  the 
Tallies**'   Upon 

an  appeal  whole  of  the  town  of  Hull  and  the  precinct  of  MyUn, 
mde  by  virtue  adjoining  and  belon^ng  to  the  town,  are  under  the  ma- 
appeared  Uut    nagement  of  i^  corporation,  which  was  created  by  an 

it  omitted, 

first,  persons  not  resident  in  UuUt  but  bating  stock  in  trade  there  which  hid  produced  a 
specified  profit  in  the  last  year ;  secondly,  a  tenant  of  houses  which  he  underlet  al  a  specified 
profit,  the  undertenanta  b«ng  rated*  but  exeueed  from  paying  on  account  of  poverty ; 
thirdly,  owners  and  part  owners  of  ships  registered  at  HvU,  and  trading  to  and  firom  that 
port,  and  within  the  port  at  the  time  when  the  rate  was  made.  Some  m  these  persons  were 
resident  in  HuU^  others  were  not.  Some  profits  had  been  derived  from  the  ships  in  the 
preceding  year,  but  the  appellants  could  not  shew  the  amount :  Held,  that  the  act  in  ques- 
tion mnde  all  personal  prqierty  rateable,  whether  the  owner  were  or  were  not  resident  in 
HuU%  and  that  consequently  the  first  and  third  classes  of  persons  ought  to  have  been  included 
in  the  rate,  and  that  it  was  not  incumbent  on  the  appellants  to  abew  the  amount  of  profit 
made  by  the  ships,  for  that  it  being  established  they  were  profitable,  they  ought  not  to  have 
been  alto||^er  omitted:  aacondly,  that  the  tenant  of  houses  underlet,  as  before  mentioned, 
was  not  liable  to  be  rated.  The  HuU  Dock  Company  were  rated  at  the  full  amount  of 
their  profits,  without  first  making  any  deduction  for  the  poor-rate :  Held,  that  this  was 
wrong,  that  the  "  worth  and  value"  could  only  be  the  profits,  minus  the  outgoings,  and 
that,  merefore,  supposing  other  property  to  be  rated  at  a  rack  rent,  the  poor-rate  should 
have  been  calculated  upon  Mich  i  f  um  M  would^  together  with  the  rate,  make  up  the  whole 
amount  of  profits. 

act 
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aet  ctf  parliament,  passed  in  the  9  &  10  W.  S.,  and  is       1824. 
called  by  the  name  of  the  '*  Governor,  deputy-governor, 
assistants,  and  guardians  of  the  poor,  in  the  town  of 


Hm  Kxiro 


Kmgston'Upon'HuU -"^  and  by  that  statute,  after  autho*     Dock  Co* 
rising  the  said  corporation  to  erect  workhouses,  it  is 
enacted,  <*  that  it  shall  and  may  be  lawftil  for  the  said 
corporation,  from  time  to  time,  to  set  down  and  ascertain 
what  weekly,  monthly,  or  other  sums  shall  be  needful 
for  the  maintenance  of  the  poor  in  the  said  hospital  or 
hospitals,  workhouse  or  workhouses,  house  or  houses 
of  correction,  or  within  the  care  of  the  said  corporation, 
so  that  the  same  do  not  exceed  what  hath  been  paid  in, 
the  said  town  towards  the  maintenance  of  the  poor 
thereof  in  any  one  of  the  three  last  years,  and  so  as 
such  poor  of  the  said  respective  parishes  in  the  said 
town  as  are  unable  to  work  or  get  their  living  be 
weekly  provided  for  thereout;   to  the  intent  that  no 
other  levy  or  assessment  may  be  made  for  any  other 
maintenance  or  allowance  to  any  of  the  poor  of  the  said 
respective  parishes,  or  any  of  them,  upon  the  said  in- 
habitants;  and  shall  and  may  under  their  common 
sealf  certify  the  same  unto  the  mayor,  recorder,  and 
aldennen  of  the  said  town  for  the  time  being.     Which 
said  mayor,  and  any  six  of  the  aldermen,  or  any  eight 
of  the  aldermen  without  the  mayor,  may,  and  are  hereby 
required  from  time  to  time  to  cause  the  same  to  be 
raised  and  levied  by  taxation  of  *  every  inhabitant,  and 
of  all  lands,  houses,  tithes  impropriate,  apprc^riation  of 
tithfis,  and  all  stocks  and  estates'  in  the  said  town  and 
the  lordship  of  MyUm  adjoinmg  and  belonging  to  the 
said  town,  in  equal  proportions  according  to  their  re- 
spective worths  and  values;  and  in  order  thereunto  the 
said  mayor  and  any  six  of  the  «aid  aldermen,  or  any 

L  1  S  eight 
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JM4u  eight  of  the  said  aUennen  without  the  ■nyor,  shall  h«f e 
^^_  power,  vj^d  are  berebj  required  indtfieseiitly  to  pro- 
"9^  fovAoQ.  out  the  said  sum  and  sums  vpoti  each  pansh 
XMk  C&  afid  preciiuit  widiin  the  said  town,  and  by  their  wot* 
rants  undev  the  hands  and  seals  of  ibe  majov  past  of 
theao,  to  authorise  and  require  the  churchwardms  and 
owBBears  of  the  poor  of  each  respective  pariah  and  pre^ 
oinct  to  assess  the  same  respecttTely^  and  i^kev  audi 
assessments  made  and  returned^  the  said  majroe  and  six 
flidesmeiiy  or  any  dght  c^  ihe  aUsrmen  without  the 
mayor^  aae  herdby  empowered  to  af^rore,  conficmy  oi 
alter  such  assessments,  as  to  them  shall  seem:  just  aad 
Teaspoable :  a&d  the  said  assessments  by  warrants  under 
their  bands  and  seals  to  authoeise  the  said  diurchward** 
ens  sod  overseem  to  demand,  gather,  and  reeeive." 
Puiyuant  to  this  statute,,  the  mayor  and  aldermea  in 
Jbfy  I&23  issued  tbeic  waaraiits  to  the  proper  officers  of 
the  seyesal  wards  into  which  the  town  oi  HM  is  di- 
vldied,  and  of  l{he  precincts  of  Mykm^  authorising  and 
directing  them  to  make  assessments  within  their  respec* 
tiTe  wards  and  prednets  upon  every  inhabitaiit^  and 
upoaall  lands,  bouses,  tithes  impropriate,  apjm^priation 
of  tithes,  end  all  stocks  and  estates  within  the  same, 
agunst  which  assessment  the  Dock  Company  appealed, 
<m  the  ground  of  tdbe  omission  of  the  persons  herefaiafter 
mentioned^  The  case  then  mentioned  several  persons 
not  resident  in  HuU,  but  having  eitjier  shops  or  count- 
ing^housep  there^  and  sto^  ia  trader  of  wbidi  a  dear 
profit  the  amount  of  which  was  specified,  had  been 
made  in  the  year  then  last  pjist  One  case  was  stated 
o£  a  lessee  of  bouses  which  he  underlet  at  a  profit 
which  was  specified,  and  one  of  the  owner  of  houses 
whidi  he  let  at  rents  q)ecified ;  the  occupiers  of  these 

houses 
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houaes  were  mted»  but  excmed  fifom  payiotfit  oo  die  18S4, 
groand  of  poverty.  A'  long  li«t  followed  of  pemons  rjTT* 
owners  or  part  owners  of  ships^  but  tbe  tbftrae  of.  eeeh  ^t^imu 
poRSon  were  not  «pecified,  which  were  r«^8teved  at  Do«k  Co. 
Hoff,  eod  U9uaUy  traded  to  and  frcfln  that  por^  and. 
were  within  the  town  of  Hull  fit  the  time  when  the  late^ 
was  me4e.  One  p^rt  owner  at  least  of  each  ship  wae 
lesidcot  within  the  towa^  oth^m  were  not,  but  had 
qoBniing-hoitses  there,  others  were  nei^lier  resident  nor 
occnpi^  GQMUtioghbciiises  in  tbe  town.  The  said  s^mal 
ships  respeetiTely  made  set eral  voyi^es  ftoas  and  to 
HuH  in  tbe  oeurse  of  the  then  kst  year»  aSMi  the  etwoere 
mad^  a  profit  thereef  relpeotivisly,  but  tbe  particular 
amoants  of  such  profits  did  not  appear.  None  of  the 
persons  abore  mentioned  were  rated  in  respect  of  the 
asFesal  descriptions  of  property  enumerated.  In  ad- 
dition to  the  sevenil  persons  whose  cases  are  above 
speeifted,  notice  of  appeal  had  been  given  i9  durera 
Other  peraoos  having  stock  in  trade  withiu  the  ward 
afoiresiudy  and  who  were  not  assessed  or  ruled  to  th^ 
veUef  of  the  poor,  and  it  being  proved  thai  they  derived 
a  profit  from  their  slock  and  were  resident  in  Hull  i& 
the  wafd  aforesaii^  and  the  mspondenta  adoutdng  at 
the  hearing  of  the  af^ieal  that  such  last  raentiened 
persons  oU£^  to  be  added  to  the  rate)  the  court  of 
c{uarter  sessions  accordingly  ordered  tke  said  rate  to 
be  ainended^  by  inserting  the  names  of  those  persona 
ia  tbe  rate,  reserving  for  the  opinion  of  this  Court 
tbe  cpwstion  whether  the  said  persons  whose  cases  are 
^bove  particularly  specified,  ought  to  have  beett  assessed 
in  respect  of  Uio  property  also  above  particularly  spo* 
cified.  The  appellants  in  this  case  are  assessed  in  re- 
i^pect  of  tbe  profits  arisii^  from  dock  dues  and  wharfage 

L  I  4  rates 
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18S4.       rates  received  by  them.     Their  net  profits  for  the  yesr* 


VkmKMJtQ 


amount  to  B900/.,  after  making  a  fidr  allowance  in  re- 
spect of  repairs  and  all  other  expences  incidental  to  and 
flbebCbb  necessary  for  making  the  property  profitable,  hot  with- 
out making  any  deduction  in  respect  of  the  sum  with 
which  they  are  chargeable  to  the  poor-rate,  and  which, 
according  to  the  present  assessment,  amounts  to  2225{. 
If  the  amount  with  which  they  are  so  chargeable  as 
poor's'^rate  ought  to  be  deducted,  then  their  net  profits 
would  amount  only  to  66752.,  or  thereabouts.  The 
Dock  Company  are  assessed  as  upon  profits  amounting 
to  89002.,  and  not  as  upon  profits  amounting  to  66752. 
only,  no  deduction  being  allowed  in  respect  of  the 
poor*s^rate« 

Mstmfcd  and  CoUman  in  support  of  the  order  of 
sessions.  The  words  of  the  9  &  10  W.  3.^  by  which 
act  the  management  of  the  poor  at  Hull  is  r^tdated, 
are  somewhat  difieredt  from  those  used  in  the  4f8  Elk. 
t.  2.,  but  the  acts  being  made  in  pari  materii^,  must  have 
a  similar  construction.  Now,  it  was  decided  very  soon 
after  the  passing  of  the  43  Wix.  c.  2.,  that  the  owtiers  of 
personal  property  are  not  rateable  unless  resid^it  within 
the  parish  where  the  property  lies,  Sit  jbUhtny  Earb^s 
case,  {a)  It  must  be  admitted,  that  the  words  **  stocks 
and  estates"  in  the  8  &  9  ffl  3.  mean  personalty,  but  as 
the  owners  of  those  stocks  were  not  resident^  the  per^ns 
comprised  in  the  first  class  mentioned  in  the  case  were 
properly  omitted  fi*om  the  rate;  Neither  is  there  any 
pretence  for  rating  the  landlords  of  houses  the  tenants 
whereof  were  rated,  but  excused  from  paying  on  the 

(o)  SBu^.354. 

ground 
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ground  of  poverty.     Sir  Anthony  Earbtfs  case  shews'       1824. 

that  the  occupier  and  not  the  landlord  is  to  be  rated,       

and  there  is  nothing  in  the  9&  10  fF.  5.  to  alter  that     'S-^'' 

general  rule.     With  respect  to  the  ships,  it  certainly     '^^ 

appears  that  part  owners  of  somf  of  them  were  resident 

in  HuU^  and  it  must  be  conceded  that  ships  are  rate- 

able^  Bexv.  White  (a);  but  in  order  to  make  personal 

frapearty  rateable^  the  owner  must  be  resident,  and  the 

property  must  be  profitable.    This  case  does  not  state 

what  shares  belonged  to  the  resident  part-owners,  and 

it  does  state  that  the  amount  of  the  profits  was  not 

shewn.     The  ^pellants  were  bound  to  shew  not  only 

that  rateable  property  was  omitted^  but  also  the  amount 

at  which  it  should  have  been  rated,  Bex  v.  Tcpham{b)^ 

Sex  ▼.  Ringswood.  (c)    It  was  the  duty  of  the  sessions 

to  amend  the  rate  if  improperly  made,  Bex  v.  AnMe^ 

»de{d)j  but  they  could  not  do  that  without  evidence  of 

the  profits  arising  from  the  property  omitted.    Lasdy, 

the  Dock  Company  were  liable  to  be  rated  at  the  whole 

amount  of  their  net  profits.    The  deduction  dainied 

has  never  been  allowed  in  cases  of  canals,  nor  was  it 

made  in  BcHk  v.  GeU{e\  where  the  produce  of  lot  and 

cope  for  a  lead  mine  was  rated;  nor  in  Bex  v.  Agar  (/), 

which  was  a  rate  on  the  profits  of  a  methodist  chf^)el. 

Scarlett  J  Tindal,  and  Archbold  contr^  This  case 
does  not  depend  upon  the  4S  Eliz.  c.  2.,  but  upon  the 
9  &  10  fFl  S.,  which  was  passed  to  regulate  the  manage- 
ment of  the  poor  in  this  particular  place.  It  must 
therefore  be  assumed,  that. when  the  legislature  used 

(fl)  4T.il  771.  {h)  l2JEtut,546. 

(c)  Couip.526.  (d)  16  East,  380* 

(tf)  Cowp.  451.  (/)  UEati,  256. 

difierent 
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l|8i«       diffiireiil  vovda,  they  inlaided  them  to  leeeive  aeon* 

,J~"      strvotioii  diffeleni  from  that  which  had  been  put  upoa 

o^amu       the'fotmer  statute.    Stocks  are  espreasly  made  raleaU^ 

J^Qi4     aad  nothing  is  said  about  inhahtlancy ;  it  is  dear^  theii» 

that  persooal  property  was  inteaded  to  -he  rated^  wfae- 

tUer  the  omtUx  wexe'or  weie  not  resident  witfahi  the 

1|i;^wa.i    There  nu^  perhaps  be  a  diffietiky  in  maJntaiiw 

m^  ^m  the  hndferdB  of  houses  ave  refteaUe;  bat  that 

poittt  is  of  little  importaace..   With  respect  to  tkeaUps, 

it  may  net  be  very  easy  to  ascertain  the  quantam  of 

profit  hut  that  is  not  a  saficiaiit  ground  lor  omiiting 

them^  nor  weire  the  justices  bound  to  amend  the  lale; 

they  ouj^t  to  have  qpaahed  k;  fior  h  woald  be  wy 

UJBreasonable  to  impoee  apen  the  qopeBants  the  iwees* 

sitj  df  proving  at  how  Huich  each  ^  a  vary  large  dass 

of  persons  ought  to  haite  been  nled.    As  to  the  dedoo* 

Itoa  daiiaedy  it  ia  dbor  that  the  Dock  Company  were 

rated  loo  high.    They  should  be  raited  at  the  sum  £o» 

wihicfa  the  dodcs  woald  let.    The  annaal  ndae  of  land 

is  maifc  up  ef  the  seat,  and  the  eutgobgs,  of  which  the 

pooiMrate  is  a  considenblo  one;  and,  theiefore^  when 

had  is  rated  accordiag  to  the  rept,  the  poocnrate  1%  in 

eflkct»  first  deducted  from  the  value ;  it  shoulc^  therefina, 

in  like  manner,  haiire  been  deducted  fi^om  the  praita 

of  the  docks. 

Aaaovr  C*  J*  We  are  all  of  opinion  that  tha  loeal 
act  is  to  he  conatnied  by  itmlf.  It  is  probable  that  die 
legislature  woald  take  into  its  oanstdevation  all  the  car- 
eumstaaccs  of  the  casc^  and  adapt  its  language  to  those 
circumstances.  There  is  not,  therefore,  any  ground  for 
surprize,  if  we  should  find  property  made  rateable  in 

HuU 
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Hidl  vfaieh  is  not  so  elsewhere.    As  to  the  case  g»-       18M. 
nerally. 


Hie  judgment  of  Uie  Court  was  nov  delivered  by 
AsmkitCJ.  TiuswaseneppeiJaguiistarMebytbe 
HiM  Dock  Compwy.  The  groundtf  of  ilppeel  were,  tb«t 
some  parsons  were  improperly  oinittec]^  and  that  a  deduo- 
lion  ought  to  have  been  wmde^  from  the  sum  at  ishich  the 
company  were  raied»  to  the  extent  of  th#  poor  rate  they 
were  eompeUable  to  p^^  The  poor  rate  in  Hdl  is 
nisod  nnder  an  act  of  pavliement  of  the  9&  iaiF.S.» 
wUdi  directs  ^  that  it  shatt  be  levied  by  taxation  of  evecy 
inhaUtant,  and  of  all  landa>  benaiei^  tkhes  impnopriat^^ 
ansfopriatioDs  of  ikbes,  and  all  stocka  aqd  estateik  ac- 
cording to  their  cespective  worths  and  values;**  and 
the  cases  of  persons  in^Htoperly  omitted  were  reduced 
to  certain  classes,  viz.  fin^  persons  residing  out  of  Aoff, 
but  oecdpying  couoting-iioases  or  shops  within  the  town 
ei  lAtty  and  having  stock  in  trade  by  which  they  made 
eqiedfied  profit;  secondly,  owners  or  part  owners  of 
ships  re^^red  at  the  por^  of  HuH  and  trading  to  and 
from  it,  and  making  profit  yearly,  though  the  amounts 
of  such  profit  did  not  appear,  such  owners  being  ia 
some  instances  resident  in  HuUj  and  in  other  instances 
not;  and»  thirdly,  a  lessee  oS  houses  underlet  by  him 
at  am  adfwioed  rent  to  persons  who  were  rated,  but  on 
aoooont  of  theiv  poverty  w&te  eaccnsed  from  paying 
their  rales;  and  if  any  one  of  these  three  classes  was 
inpropeiiy  omitted,  the  rate  was  pro  tanto  Vfiong. 
The  rate  had  originally  omitted  certain  other  persona 
resident  in  Huttf  and  basing  stack  in  trade  these  yield- 
ing 
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rdM.       ing  profit,   but  it  was  conceded  at  the  sessions  that 
those  persons,  ought  to  be  added  to  the  rate,  and  they 

agphttt       were  added  accordingly.     The  case,  therefore,  as  to 
Sock  Cd.     omissions  is  confined  to  the  three  sets  of  cases  I  have 
mentioned;  and  we  are  of  opinion  that  the  first  and 
second  classes  were  liable  to  be  rated,  and  were  im* 
properly  omitted;  but  that  the  lessee  in  the  third  case 
was  not  liable,  and  that  the  omission  as  to  him  was 
right.    It  was  urged  upon  the  argument  that  though 
the  local  act  9&  10  W.3.  used  different  language  fixnn 
the  43  Eliz.  c.  2.,  yet  that  it  ought  to  be  construed  as  if 
the  language  in  both  had  been  the  same;  but  the  Court 
intimated  their  opinion  to  the  contrary  in  the  progress 
of  the  discussion ;  and  they  see  no  reason,  upon  further 
consideration,   to  change  that  opmion.     The  ^3  Elk. 
uses  language  applicable  generally  to  the  kingdom  at 
large.    The  9  &  10  ^.  8.  having  in  its  view  the  town  of 
Htdi  only,  would  naturally  suit  its  expressions  to  the 
state  and  circumstances  of  that  place;  and  where  we 
find  a  deviation  from  the  language  in  the  stat  of  Elvut' 
bethj  die  presumption  is  that  the  deviation  was  intended, 
and  that  a  difierent  system  was  thought  better  for  HuBj 
and  that  the  language  proper  for  such  system  was 
therefore  used.     We  are  therefore  to  consider  it  the 
intention    of  the   statute  9&10^.S.  that  the  rates 
should  be  raised  by  taxation  of  every  inhabitant^  and 
of  all  lands,  houses,  tithes  impropriate,  appropriadons  of 
tithes,'  arid  all  stocks  and  estates  within  the  town.    It  was 
most  properly  admitted  by  Mr.  CcUman^  npon  the  argu« 
ment  that  <<  stocks  and  estates"  must  include  all  stock  in 
ttttde  and  personal  property.     **  Stocks"  could  have  no 
other  meaning,  and  ^<  estates"  placed  as  it  is  in  the  clause 
inust  extend  to  personal  estates.     This  statute  there- 
fore, 
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&re^  has  these  two  e&ctive  words,  which  are  not  to  be       1824. 
fimod  in  the  statute  of  Elixabeth^  and  these  two  words       * 

TbtKiM 

remove  from  this  case  all  distinction  between  residents  •vmu 
and  non-residents.  Under  the  statute  of  JSZ/ssaAf /A  there  Dock  Co. 
was  no  word  applicable  to  personal  property;  and  it 
was  only  on  the  ground  of  his  being  an  inhabitant  that 
any  owner  of  personal  property  could  be  rated  for  that 
property,  because  there  was  no  word  in  that  statute  to 
include  him,  except  the  word  inhabitant*  Under 
that  statute,  therefore,  there  was  necessarily  a  dis- 
tinction between  residents  and  non-residents,  because 
the  resident  would  be  rateable  for  his  personalty  within 
the  places  the  non-resident  not.  The  distinction,  how- 
ever, under  that  statute  applied  only  to  those  kinds  of 
property  which  the  statute  did  not  specify;  for  the 
occupier  of  lands,  houses,  &c  and  whatever  the 
statute  enumerated  was  rateable,  whether  he  were  re- 
sident or  not.  In  this  statute,  9  &  10  ^.  S.,  what  was 
defective  in  this  respect  in  the  statute  of  Elizabeth  is 
svppUed ;  the  rate  is  to  be  not  only  upon  every  inhabit- 
ant, but  upon  all  stocks  and  estates.  Lands,  houses, 
and  tithes  are  all  rateable  according  to  the  general 
principles  of  rating,  whether  the  occupier  be  resident 
or. not;  and  it  b  impossible  upon  this  act  to  say  that 
lands  within  the  town  shall  be  rated,  but  that  stocks 
und  personalty  within  the  town  shall  not.  The  stocks 
and  personalty  are  not  rateable  elsewhere,  they  have  all 
tbe  benefit  of  the  town,  and  there  can  be  no  reason 
therefore  why,  when  there  are  words  sufficient  to  in- 
clude them,  they  should  not  be  included.  We  are, 
therefore^  of  opinion  that  the  stock  in  trade,  and  ships 
yiddiog  profit,  are  Uable  to  be  rated.  It  was  pressed 
ppon  us  in  the  argument,  that  as  the  appellants  had  not 

made 
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1M4.  made  Ml  what  was  each  diip*B  profit,  day  had  Bot 
;giv€ii  ta  tba  sessions  the  means  of  ameodiiig  the  rate; 
and  that  the  appeal,  therefore,  as  Co  the  ships,  aooU 


n^Kpm 


2)o6k  Co.     not  be  supported;  but,  besides  that  this  is  eradhig  the 


<)uestion  upon  which  it  is  obTious  the  sessions  wiriied 
tot  the  qpinion  of  the  Court,  it  b  founded  upon  a 
misappr^iension  of  the  duties  of  the  parbh  officers^  and 
mi  an  appelknt  Where  property  is  rateaUeat  is.  th^ 
duty  of  the  officers  to  indude  it  in  the  rate,  and  to  take 
mhat  jneans  they  can-  to  ascertain  its  value*  It  b  not 
for  them  to  omit  it  altogether,  and  to  cast  upon  the 
appellant,  what  is  properly  their  duty,  the  burthen  of 
proving  its  value.  In  the  case  of  a  single  omisuoii  the 
difficulty  upon  the  appellant  mi^t  not  be  veiy  great; 
but  where  all  the  property  of  a  given  descripdofi  is 
omitted,  the  difficulty  might  be  excessive.  Before  the 
41  Gto.S»  c.  23.  (U.KO  the  omission  of  a  single  indi^ 
vidual  who  ought  to  have  been  included  eompeUed  the 
sessions  to  quash  the  whole  rate;  and  so  as  he  was 
rateable  at  all,  the  extent  to  which  he  was  rateable  was 
not  in  question.  The  statute  4l6»3.  requires  the 
sessions  to  am^xl  or  alter  a  rate  appealed  against^ 
without  quashing  it;  but  with  this  proviso^  that,  if  tht 
sessions  shall  think  it  necessary  for  the  purpose  of  giving 
relief  to  the  appellant,  to  quash  the  rate,  they  may  do 
S0;  aiid  when  a  rate  oontains  so  maiqr  omissions  that  it 
can  hardly  be  expected  of  an  appelhuit.  that  he  should 
have  evidence  to  shew  the  extent  to  which  each  person 
0mitted  ought  to  be  rated,  and  where  the  investigation 
)jefore  the  sessions  would  be  likely  to  exhaust  more  tkae 
than  thi^  could  reasonably  be  required. to  giivs  up^  we 
think  it  woukl  not  be  an  improper  exercisli  of  their  di&* 
credon  to  quash  the  rate,  and  make^the  offieem  do  in 

the 
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the  tad  what  tfaejr  ought  to*faftve  done  attiie  bqpmiiiig.        ISM. 
Another  answer  lis  that  the  sessions  do  not  af^pear  to  us 
to  have  Bnde  Uiis  a  grouad  apon  which  they  wish  far 


^ns&te 


oar  opinion.  ^B^dt  H^ 

As  to  tiie  question  of  the  lessee  whose  under»te»arDt8 
hste  been  excused  /from  poverty,  the  point  was  ndt 
aioch  peessad  upon  ns  in  the  argnoisnt,  snd  we  think 
die  lessee  not  liable.  The  statute  9  &  10  W.  S.  imposes 
die  rate  indeed  upon  the  lands,  &c.  without  mentioning 
eidier  oecupier  or  owner;  but  as  this  is  a  burthen  oon^ 
jooidy  fidling  on  the  occupier,  and  rarely  imposed  upon 
4se  owner,  we  diiak  the  owner  not  eompdliAle  to  bear 
4t  The  owner  fixes  his  rent  upon  the  sUj^niBition  that 
•diis  is  "his  tenant's  burthen,  and  without  very  dear 
words  to  shtfw  that  such  was  the  intention^  we  think  we 
oamot  make  this  landlofd  surely  for  the  temttit  As  to 
the  question  whedier  the  rate  upon  the  company  should 
be  aooordtng  to  the  foil  amount  of  their  profits,  witiiout 
.making  any  deducdon  for  the  sum  they  are  liable  to 
pay  for  poor-rate,  we  think  the  rate  ought  net  to  be  so 
made;  This  property  is  to  be  charged  aceording  to  its 
worth  and  value,  in  like  manner  and  in  the  same  pro- 
portion as  other  real  prvqperty  is  charged  in  the  same 
rate.  If  other  real  property  is  charged  only  at  three- 
foorths,  or  any  Other  part  of  its  value,  after  maUng  do- 
SacdoDS  of  the  same  nature  as  those  Wfaick  have  been . 
made  in  the  case  of  the  company,  the  oonpany  ottgfat  to 
faecfaarged  in  the  same  ]^portidft.  If  other  real  prof- 
pefty  is  charged  aecordieig  to  ^eraek  vent  MbaaHy  inM 
by  the  occupier,  and  aoecttding  to  a  tent  eo  esdmsNed 
wheie  the  occupier  is  net  a  tenant  at  tuch  teeC,  there 
will  even  in  those  cases  be  a  vfatttal  allo#atiee  in  respsot 
•of  the  poor-rate,  such  a  rent  being  in  reality  a  part  only 

of 
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IS94.       of  the  worth  or  valoe  of  the  land    The  whole  worth  or 

^^     value  is  made  up  of  what  is  paid  in-rent  and  what  in 

Hiani^        rates  and  other  outgoings.  Land  intrinsically  worth  40t 

Pock  Cm      a  year,  can  only  pay  a  rent  of  SOiL,  if.it  is  to  pay  lOL 

per  annum  in  other  ways ;  and  in  estimating  a  rent  both 

landkird  and  tenant  hMt  to^die  Spi^e  rf  die  thing  on 

the  one  hand'  and  iortlMOutn^gs  on:  tbeN«ther,*  and 

the  outgoings  anist  berdedualMLfirHHM;fae  valne  before 

the  rent  oan-prbpei^  btf  fiadd.  -Wbtttemri^nteiiArei 

the  rata  i&  acCbrdiiigitp  dbnqt^  whieh^k  gm&miSfy  the 

case^  a»  rilowanee  isvirtsaUy.made  ftr^e^poofebiate^ 

atid  if  this  rate  is  made  acosBding  to  the  jent»  the  ocnn- 

pany.^Adokl  have  llie*(aUowatiiMl  -  Tbe»iftode<t3festi- 

mating  f the  alUwance  is  a  dtflhunHhitHi  '♦.Thafetsug* 

.    ffestecl^in;*liie^'Cftfleis' dearly ^WMDg^vfor  ifiififiSfi/^'ithe 

fmsent  xatei  ill dedoi^ted  from  dieiSSMl^:  ^kefumiifoa 

^S7Sk  only  will  kbw^pert  oFutkerMkeaUe  pifiparlion.of 

v^dlMtf.  firee,fiES*»  rate..  ;The4illbw«D^ 

^  >Jluit.tiift  wksa  mgioni^Msii  ik^  annual  lateaiMe  made, 

,    tcSiajTy  tfkh.^heaQKNint^of .dieTaitefl^ raakeuaptfth^ 

.Thi&8u«iiiaceoEdiDgJbQi4liafa«8entLvate|  win  llsJUJ9tf<» 

V  pai  tfafrffim  tiikhft'pflSdiby4ihe.QDmpaBSi^«ill  he  IfiCtf. 

.The-piocess  ioft!ndmilati#w  wtttybei^dapied  tii^4he 

Maniaiiiitrofi.the«i»te;i  ifrisr.'auficiaat  toA  ssit^.pwpoMid 

the  rttle,&tea«u[^.|tm4>ri|ceaiiflAoal^ 

.    Upwuihfp  wbUeyjlbamftwaytfili  ito|yattfciiioMiHffd, 

I  pni^iimiinlihl  'iiinanili<ifcini(Hlii  tliniitinAwitaiiiiat  t' 
aeMiidt)fe«u»  th«aM|o|Mttf4haftUli4r4anji  mt^mkm  ^ 

Qgger.of  sftesieBa  oroimm^  the  nit^  yiislwyl* 


IN  THC  FirTH  Year  of  GEORGE  IV.  B29, 

tMi. 


Rayer  against  Cook£. 

A  RULE  iiitt  had  been  obtmined  fir  revernog  tlie  wbfi«  i!i« 

outlawry  in  this  casei  upon  the  defendant's  puttings  tiaamwrnald^ 
b  baft  in  the  alternative.    The  action  WM  debt  upon  ^^^^2^^ 
bond»  and  in  the  bond  the  defendant  was  descrUwi  aa  ^{^^^ 
of  maHam  DaU  Famh  in  the  parish  of  LUioH,  in  the  ^r°^^7**^ 

— »  I  -T^     -T  dMcribed  to  be 

county  o[  Dmm.    The  bond  bore  date  about  twelve  intbewrit,«Ki 

io  the  bond 

years  befi>re  the  action  was  ooromenoed,  and  about  the  upon  which  dw 


tame  time  the  defendant  had  sold  IVMham  Dale  Farm  brought,  boe 
to  the  phintif;  which,  however,  he  had  continued  to  lllSlTl^ela 


rant  of  him  for  two  or  three  years  after  the  sale.    He  ^^|^ 
had  then  lemotvcd  from  .the  pairish,  and  for  seven  years  |^^^^^^ 
biaprinctpsl  residenoehad  been  in  the  parish  aSGeorge-  V^^^w^^ 
ham^  fifty  miles  from  U^fUm^  but  in  the  same  coun^.  wMuoTpfD- 
The  affidavits  fiur  the  rule  stated,  that  the  defendant  onkna  Uui  to 
^VmmA  ofterenl  \,>c^\^So,Uk^h,  which  hid  'mtZ::^ 
required  bis  personal  attendance  occasionally  in  Idm-  ^''^"^'sr- 
ian :.  the  affidavits  against  it  disclosed  a  great  many 
shifts '4»ractised  by  the  defendant  in  the  avoidance  of 
process  in  London  and  MbkBntx  in  other  suits  than  the 
prasest,  and  also  a  secreting  of  himself  in  his  dwdy^lig^ 
houaejn  Omryeima  to  avoid  atrvice  of  the  p»geess  in  this 
sttitrhntlbe^  shewed  also  dnrt  the  piiiintjff  had  aite«yt«^ 
to  serra  bis  process  on  defendant  in  theparisbofCf^ffry^ 
AoMi  tbat^dberiff abiMt tbeMiietfnie  had eiMm^ 
iLlko«Msitockin  the  same  pnrish.    Thf  pontiff's 
atmin^y  i|id  agent  swore  wpressly  thiH  thiiy  did  n9t 
contidcr  <S«aryabisi  to  be  the  hwt  pennan^nt  pUm  of 
residence  of  the  defendant,  nor  did  they  know  in  what 
VouIIL  Mm  part 
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1824^ 


IlAYEa 

against 

COOKK. 


part  of  the  county  hb  last  place  of  refiidence  was.  The 
thiitl  proclamation  under  the  outlawry  was  made  at  the 
church-door  of  the  parish  oiLifton. 

Mam/at  now  shewed  cause.  The  defendant  sedcs  to 
reverse  the  outlawry  on  the  ground  ^at  the  third  pro- 
clamation was  not  made  at  the  place  prescribed  by  the 
statute  of  Elizabeth.  If  that  all^atioa  is  ooisect^  the 
case  must  be  considered  as  if  no  pnoclamation  bad  beea 
made,  Wuters  v.  Ti^ar  (a),  and  then  it  is  quite  dear  that 
bml  must  be  given  to  satisfy  the  ooAdemnotioa  maaej. 


Coleridge  contrd.  It  is  impossible  to  distii^iiish  the 
case  of  a  prDchunation  mad*  at  a^  wvoag  tima^  &om  one 
where. it  is  made  at  a  wrong  place,  it  appears,  how* 
evei^  that  in  Waters  v.  T^i^far,,  bait  was  givoi  m  the 
alternative,  and  therefore  the  court  must  have  coiisi^ 
dered  the  nmking  of  the  proclamation  at  the  wioog^^ 
time  as  a  mesa  irregularity,  because^  if  diere  was  io  pro^ 
clamation  the  reoognizanee  of  bail  onght  to  have  been 
taken  to  satisfy  the  condemnation  mon^*  Besides^  in 
diia  case  there  has  been;  obl  abuse  of  Ae  pBOcess  of  the* 
Court,  becaase  the  pradamattoii  has  been  made  at  a 
pbce  diMint  ft%  mites  from  that  where  the  defendant 
resided,  and  the  plamdlf  by  namg  dne  ^igenoe  mlfjk^ 
have  asoertamed  the  defendant  rcaideaoe*  In  HSci^  ▼« 
Hmostm(6),  the  Court  vevmaed  tlie  wfiemry  on motioR^ 
on  die  ground  that  the  ouliiBtW' was  a  priso|ier' pending* 
the  writ  of  eitigent.  That  deeoSoa^  as  esplaioed  bgr 
LanortnceJ.  in  Beottekamp  y*^^  TMkms  {c)j  preeeeded  on 
Ae  ground  that  their  process  was  abuaedyfer  thede* 
lendant  was  in  die  country,  and  by  due  dil^;eBoe  tfiigh*' 


(a)  2  A  4t  C.  35j; 


(b)  Bamet,32l, 


(c)  3  Ta»ni'  145. 

have 
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hmve  been  fonncL    In  Hesse  y.  Wood  (a),  where  the  out-       18fi4« 
lawrjr  was  revened  becaiiM  the  defisndaiit  was  beyood      'T' 
seas  at  the  time  when  the  outlawry  took  pkoe,  it  was      yamu 
hdd  that  the  reccguiaaooe  was  to  be  taken  ia  the  alter- 
native. 

Abbott  CIJ#  It  af^pears  to  me  that  this  case  is  dia- 
tingnishablo  firom  those  which  have  been'dted  by  tba 
defisndant  There  was  no  ol:9ection  in  those  ^ases  that 
the  piodamation  required  by  the  statute  of  Etizabeih 
had  not  been  made.  Here  the  objection  is»  thatalthoufj^ 
the  proclamations  were  in  fict  made»  yet  that  the  third 
prockraation  was  made  in  the  county  and  at  the  parish 
of  which  the  defendant  was  described  to  be  in  the  writ 
and  in  the  boud^  but  not  in  that  parish  where  he  resided 
at  the  time  when  the  outlawry  took  pkce.  This  un« 
doubtedly  would  have  been  a  good  outlawry  before  the* 
statute  of  the  SI  Elixabeihj  c.  3.  That  statute  enacts, 
diat  a  writ  of  psodamatioa  shsU  be  ^warded  and- made 
out  of  the  same  court  having  day*  of  teste  and  ratum  as 
the  mA  writ  of  fx%ent  shall  havoi  directed  and  dell* 
vered  of  record  to  tiie  sheriff  of  the  county  where  the 
defttidaHt  at  the  time  of  the  eajjgent  so  awarded  shall  be. 
dwdlio|^  and  that  the  sheriff  of  the  county  unto  whom 
any  each  writ  of  pnM^ttoatkm  shall  be  directed^  shall 
make  threa  pcookmationif  ^  third  Xo\»aiJor  near  to 
the  mot^  usual  doarqf^ke  ekmAor  ekofd  ^thal  Urnn  or 
foHsk  uihmu  ike  drfmOmU  OaU  be  isM^^  l^ow»  m 
diis  Vtto^  the  sheriff  utst^ad  of  rnakj^  the  4hisd  pro* 
damafiOQ  in  the  parish  where  the  defendant  dweh^ 
made  It  in  the  parish  of  which  he  was  described  to  be 
tp  the^wril  and  in  the  bond  whitoh  he  eamontedy  and  die 

(a)  4  rotml.  691. 

M  m  2  question 
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1824.  qaestion  is»  whether  the  de&odant  who  now  applies  to 
H^^^  set  aside  the  outlawry, .  is  entitled  to  haire  that  done  ex- 
^^1^  cept  on  the  terms  of  {[iving  bail  to  pay  the  oondeoin* 
atioQ  money, ,  Jf  the  plaintiff  or  his  attxNmey  had  done 
this  wilfully  iu  order  tp  prevent,  the  defendant  from 
knowing  itf  the. Court  might,  at  their  discretion,  have 
allowed  baU  to  be  taken  in  another  form,  but  I  eannot 
collect  that  .from  the  fiffidavits.  It  appears  that  the  de»^ 
fendant  was  constantly  moving  J^rom  plane  taplaoc^  and 
that  it  must  hav^  been  a. matter  of  great  difficulty  to 
ascertain  his  residence.  That  being  so^  I  tMnk  that  as 
the  third  proclamation  was  not  made  in  the  [daoe  where 
according  to  the  provbions  of  the  statute  of  EUzabetk  it 
ought  to  have  been  made^  it  is  to  be  considered  as  if  no 
such  proclamation  had  been  made.  I  think,  therefore, 
that  the  recognizance  of  bail  must  be  taken  to  pay  the 
condemnation  money. 

•'♦■-.'■  •  .  •  ,         .  ' 

.    Holhoxd  J.    If  this;  be  a  case  within  the  statote  of 
MUfscibdlh  it  is  quite  dear  thai  the  Court  haire  no  dis- 
c^'^tionarjr  power,  butinuit  order  bail,  to  4>e  tak^  to 
'  pay  the  condemnation  momy.    Nowhere  the  objeetion 
^     !  iS)  that  the  proclamation  waa  not  made  at.the  piaoe 
.;  whercrt^r  statote  oi  EUsobeth  requires  it'tp  be  made. 
.  Then  it  must;  be.cpns«)ewl  as  iC  qo  ^udi  prodamatioa 
,r'^       '  -  Hod  bei^n. madeiui as  required; by  thi^  statute.    I  think 
,..  ..^  alsoiypi(^nt^e:'f«pts.diMapedJiith^affi^^ 

r  r  '  was^^^yiiKijqt  pf.du^jdiBgeoceon  th^^ 

y  ■/  '        |^iitij6^;.Qr:  the  piuty^  eqi[jpyed  by  him  ttf  asoeruin 
.     9|{|^eDe  th^  defejpdant  resided. 


I»mx£DAL£  J^    Wher«  an  x>iftlawr?)r  is  to  be  reversed 
fQrirrcgulaEitjr,  the  Court  may,  in  its  discretion,  order 

bail 
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boil  to  be  IdKta  in*  the  altematit^  but  wb^re  it  is  to  be        1824. 

reversed  on  tb€  ground  that  the  provistbns  of  the  st»-  " — ~ 

•  -Ha  Tim 

lute  of  Elinabeih  ho^e  licit  been  eomplibd  with,  thexi  the  •punM 


Court  are  bouAd  to  order  bail  to  be  taken  to  pay  l!he 
eondemnation  money.  No#  1  think  this  case  sirkt^jr 
within  the  statute  of  BiimAeihi  because  the  third  pr6^ 
clamatidn  not  having  been  madig  at  the  place  reqdired 
by  that  statute,  itmu^  be  considered  as ff  ho  such  pfo- 
clamatimi  had  htetk  made*    -  -      '*  ''         ' 

Rule  ab^tolulEe  6n  defendant's  putting  tttf  bail  to 
answer  the  condemfiatioh  money. 


Cuoki. 


Neale  against  Wf  LtiEi    'J         jl^r^ 

r^OVENANT.     The  declaration  statfM  a  dtaitse  by  WbenUiet*. 
indenture,  in  1804,  of  certain  premises  by  plaintiff  "^^otda* 
to  Me  JPfito*,  for  iefgbteen  years,  wanting^s^ven  dij^i  if  Jo^ISTm^ 
one  Bliz:  C^ippedi  shduld  Iso  long  live;  and  a'cdvemAt  ^^  *•  p^- 

iniiM  to  oBs 

10  ftepair  ahd  leave  the  preniises  in  iepaiif  at  the  ex-  who  entered 

.  ^  into  n  wliwil^y 

piratidn'of  the  t^m.     Thiil^fhe  interest  df'Rtkk  V^ied  oofcoMt.  and 
indtf^dam  by  assigflfmeht;  #ra€  defeMdaht'dhring  the  k^bmighc 
temf '^dflet^d  the  priimls^  id  be  oift  i^  repail^  antf^^  thbcoT«wnt 
l«ft  dustifi  &t;  tb^  eipiAtion'  bf  ih^  term  ih  1B28.' '  By  {^|^]Iy,„ 
r^«<hilwh«#fedf'p!Mriciir^««tfds,  toi^^  SITSi'^f*** 

fo«^  aHd  bM*g&!  le!^' ftt^y,  altd  did  pay  ito  t^^  faid  J^S^iT^ 
2d9fz:Cdj^i^1(by%hc^  ^nctiJraiid 

to  planftiff *fdr  k  Tmj^r  teiM^  bOMk  Vt  gi^an^  die  ofdefendi^ 

L  ,      .    .       .  it,  might  be 

lease  to  Finck,)  the  sum  of  ttt^  as  mff  for  damages  foir  rvcorered  as 
the  bad  state  of  repair  of  the  premises;  and  also  100/.  ^Ig!nin*«Hi 
finr  the  costs  of  an  action  Brought' against  hfm  by  £/».  u,«midSu^*' 
Coppock  to  recover  those  damages,  and  whereby  also  he  to«MA  ofWt 
M  m  8  was  ^'^^^^ 


Wtiui. 
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ISS^.       ^as  put  to  the  farther  expence  of  100<.  in  defendii^ 

that  action*    The  defendant  sdSsred  jo^tnent  by  d^ 

^ahtit  faolt  On  die  execution  of  the  writ  of  enquiry  tfie 
plaintiff  proved  that  the  premises  were  left  out  of  repahr 
at  the  expiration  of  the  defendant's  term,  as  alleged  in 
the  declaration.  He  then  proved  that  be  was  tenant  of 
the  premises  to  Mrs*  Coppodtf  tmder  a  lease  granted  to 
him  in  1801,  in  which  there  was  a  covenant  Id  repdr; 
and  that  he  paid  102*  damages,  ttnd  57/.  ooafts,  m  an 
action  brought  by  Mrs.  Cqppot^  an  that  covenant;  and 
also  that  the  costs  of  th^  defence  amounted  to  48/.  The 
jury  assessed  the  damages  at  10/.,  the  sum  recovered  by 
Mrs.  Coppock.  In  this  term  Abraham  obtained  a  rule 
nisi  to  set  aside  that  inquisition,  and  have  a  new  writ  of 
enquiry  executed. 

Hutchinson  shewed  cause,  and  contended  that  the  de- 
fendant was  not  liable  to  pay  the  costs  of  die  action 
'  brou^t  by  Mrs.  Ccppoek  against  the  present  plaintiff. 
Tie  defendant  was  not  assignee  of  the  ori^nal  lease^ 
but  an  under-lessee,  so  that  there  was  not  any  pri^ 
between  him  and  Mrs.  Cqppock;  nor  was  there  mj 
covenant  by  the  defendant  to  indemnify  the  plaintiff 
against  any  costs  or  damages  which  he  might  susUm  in 
any  action  brought  against  him  for  not  repairing  the 
premises.  The  plaintiff  might,  if  he  had  diought 
fit,  have  repaired  the  premises,  and  t))en  no  action 
could  have  been  brought  against  him ;  he  ought  not, 
therefore,  to  recover  the  tosts  of  such  at^  action  as 
special  damages. 

Abraham  contra,  was  stopped  by  the  Court. 

JPtr 
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Jfler  Cmiam.  The  detedaoft  by  uking  an  afsign- 
mem. of  the  lease  granted  toFineh  bound  himeelf  by 
tbe  eevm^  lo  keep  the  praniaes  in  repair  during  the 
teem  thereby  gnntedy  and  so  to  ddivor  them  up  at  the 
espiratioii  of  the  term.  The  premises  were  soflfered  ta 
be  out  of  lepair^  in  oonseqoeoce  whereof  an  actum  was 
eomneneed  i^piast  the  present  pkimifi^  and  he  hes- 
aUegad  as  i^iedal  dami^  resoiling  from  the  defend^ 
snt'a  bueadl  of  isofenanty  that  he  was  eompelled  to  pay 
damages  and  costs  in  that  aetioo»  and  was  also  put  tc 
considerable  espenCe  in  defending  it.  If  he  could  not 
recover  those  damages  and  costs  against  this  defendant 
be  wiouU  be  without  redress  fi>r  an  injury  sustained 
through  the  neglect  of  the  defendant,  and  not  in  conse- 
quence of  lus  own  defiuiit;  fiir  during  the  term  he  could 
not  enter  and  repair  the  premises  without  rendering 
hknsdf  UaUe  to  be  treated  as  a  trespasser.  For  these 
leaaoDS  we  thinic  that  the  jury  assessed  the  damages 
upon  ckToneous  grounds^  and  that  a  new  writ  of  enquiry 
nmst  he  executed. 

Rule  absolute 


1884. 


Stbfhbns  against  Weston  and  Griffiths. 


Monday, 
Nov.  29th. 


TN  Sepiember  1882,  defendant  Wesiou  distrained  fixr 
rent  iqf>on  a  ferm  of  which  the  plaintiff  was  tenant; 
the  distress  not  producing  suffideat  to  pay  the  arrears, 
Westcny  on  the  8d  of  Ocfotar,,  brought  on  action  against 
SUphem  Ibr  the  balance^  which  was  tried  at  the  Hereford 
Spring  assbes  1888,  when  the  plaintiff  obtained  a  yerdict 


by  his  client  against  the  opposite  piirty>  to  Uie  extent  of  his  costs  of 

M  m  4  for 


Where  an  ap- 
plication is 
made  to  set  off 
costs  and  da- 
mages in  one 
action  against 
those  reoorefed 
in  a  cross  ac- 
tion, an  attor- 
ney has  a  lien 
on  tbe  judg- 
ment obtained 
that  cause  only^ 
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18^^  for  S6SI.  lOs.;  Md  c(fe  costs  Wm  mibteqnttMly  tutetf  at 
SmMUM  ^^'"9  making  tog^tber  4982.  >Ojf.  In  Ntmnf^'lMS, 
ati!ji!wV  Siephens  brought  an  action  against  ffisfi^n  and  three 
other  persons  employed*  by  bim  in  making  die  distr«as ; 
and  attbe  Spiing  aasisses  1 8€3,  obtained  a  vctrdiot.  The 
dftOU^geB  and  tasted  coats  in  that  action  amonftted  to  the 
8ttm  of  20dL  iOi^  which  mm  {kOdT  on'dMi  5d  of  lAwMnAer 
18€S.  In  Ntwember  ISM,  Skphms  brottgtit  an  actkm 
againvt  Weitcn  and  three  other^persona^  Marrik^  Ohfty  aaid 
the  defendlBiit  Gr^kt^  for  taidng  poilMaiiin  <ir  hia  form 
under  an  order  of  Jundeea  ftiiide  as  iip<M  a  rkemrifo^ 
sessioli ;  and  he  also  appealed  against  ^M  order.  ^  This 
action  was  ttied^  Mid  the  appeal  faeatii' at -the  l^ptiag 
assises  IMS,  when  Si^p^em  reoovered  i^hist- IPMsn, 
ifamr,  and  Oife,'  but  Gr^Ai  wtt3  Mx)uittei^  ttdrssti- 
tution  of  tfie  form  waa  ordered-^ iipMi\  tbe»appfial;>  >  The 
form  was  restored  to  hhn  on  ifa«f  Ist^'4^  andlhe 
coats  of  the  action  of  trespass  being  taxed  tetantedy 
together  widi  the  ^damages,  to  «alil0i^whlob  mat 
paid  on  the  5th  Naoember  i88S.  StqJIims,  in  jfyrU 
W%%  cotthnianegd  the  pr^ieift  "^ailloii  iigiSAtt  MiAw 
and  Griffiiki  for  a  ^spotimiaiidA  ^-ibii^lMapaaB^ki  iMsp- 
ing  possession  tf  ^  fottti  ftttnribc^^teA  dtgp^Mi^ 
18S2^  xkdl  thelit^f^  4^1na7  ttariug  itaH  Ate 
G^^Ajr  Itoia  iiJ^  4uta  i^  fiMilMi^  u<WiAcm  wAar  a 
promise^  6f  liidtiniHtef.  Th^  ddhfidriMi^aiA^ 
ment  t^dfefoal^  irlilfek'l#aS^ai^|lM  ki:iAlRl8ib^JlMi|^ 
and  tk^iM^ttxi^^ 
:  <<?akfer,  wlfoiftfMal  tfiuteg6il^'(^i«^^tfailMd^n^  ^Ilie 
defendant  Wmoti  difed  Od^^hi'il^tk^idfVJOlDfdi^.  In 
Mkkaelmai  feerm  aii^applicathm  iMs^ade  to.Ae  Goiii^ 
with  theconseht of  the  pertond  representatives  of  die 
defendant  Wesimy  to  set  off  die  amount  of  the  damages 

and 
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and  iDosu-  m,$kk  aclion  ^^gainst  the  dBorngts  aad  coiito  io       iB24to 
the^cmue  In  vfhkhWeUm  wqa  plaint  fuid  i|i  wUob 
he  had  reoonered 4d8/«  }0«. ;  and.  a  nil^  ww  made .  by 
which  it  "mm  i^farred  tortba  Ma«tar;4o  asoeifa^i  «tha 
anonnt  i)f  die.rliw /Of  the  qplawtilPa  ajn^guey.^  tha^ 
jiac%nient«biaiiiad;Mi.tbia€isu9a;  and  ihal  the^dwiim^s 
mmd  vott$  'm  llii«i#qliQ»  sbcyild  InS/flat,  s^^  $gm$l^  tbf) 
dairii^ges  and«RM(.in.4ba  aeUoQ^^af-.IK'af^ 
snlgect  to  di€LMioimtwi^<3h  the  JMiniMP.ahoiild find tQ>: 
be  the  attoniayV  lian*  •  Tba  Maater  was  of  opiDkm.ilha| 
theplaialiflTa  fftleriivhild  alian.oii  the  jud^^nttfinr 
dlbusiiifias  irpiniiietedJpr  die  fribintiff  m  the  causes^ 
.  wherein  the  ^^atfm  were  virtuallj  th^  8ai9%r.and  whkh 
avoee.oQt:of  the  'faQiegriewuitt^iwd'M^  the 

bi}Ia.pf  ^^aoidk^ifl  All  iwi^W  eailpes.  belQfm  «awii>eiy^d. 
ai;betwMa  ajK6mfy/ilpd  4miU^  The  ea^ti  :ii^  this  pqrr 
doslar  ^€at|ae  w^re;.  (paud  at  'Klf  lQ$.t  .nod  the  Maf^r 
ftniid  dial  the  Imp  of  the  pliuBtiff's  kUoimfV  W  the  jadg-> 


;  JUEmsfMf.iKwr  shAwad  eaMie*  This  eeovtrfhiwe  ^id  H 
dawa  as  a^  genend  vul^  lb«i  the  equitable  daims^ihe 
parties  fp  a  sDit*  are  aot  to  pr^odiee  the  ^hm  of  the 
Mtamf.  'Inthis  ana^tt  is  ^qutta  dear^  dial  if  die 
daasi^^  MidjiMtai  illi4his  aetiM>  had  been  pa«i  |^  the 
pbiatiflTa  eMQfroqfthe  trcfiild  Itave  bee»  e^^ 
then  ImUa  9llieiid  M«^ 
defendaiitp.  bkx  <h«kr*deiis  are  an^tM.  lo  sf^  ^4^  :ib^ 
ammm  oC  the  jidgtiMTtf  f  ^ahtpitoe^.  by  tfw^ililMl^the 
dami^^  Md  oostaiiosthiff  actimiii.  the  plaindiprf  attoncgr 
wiU  be  dsprived^.diegeiienil  lien  which  he  otherwise 
would  have  had.  la  Hmrisony^  Bainbrkfge^  deckled 
in  diis  court  but  £affer  term,  wheie  the  Court  allowed 

die 
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1€M.  the  €O0ts  in  etfoitj  to  b^  Mt  off  sgeiiBet  a  jwdgiapnt  aft 
law,  Iha  Lord  C^ief  Juslioe  said  tbat  it  mii9t  be  aolgact 
to  thegena-al  liea  of  die  attoniey.(a) 

W.K  Tamtm$  ooo^a,  was  stepped  by  die  Coiict. 

Abbmt  C,  J.  The  only  aodMvitgr  eited  to  abew  tbat 
an  attomqr  has  a  general  lien  on  a  jndgvient  obtained 
by  his  client  against  the  opposite  party  is  a  dictnoi 
attribnted  to  me  in  Harrison  v.  Bainbridge^  It  is  to  be 
observed,  that  in  that  case  the  question  was  not  whether 
the  lien  was  general  or  sp&dtif  but  whether  the  costs  of 
a  bill  in  txpkff  which  had  been  dismissed,  might  beast 
off  against  Att  judgment  in  an  action  faroug^  tor  the 
same  cause,  aitd  the  Comrt  daeidad  diat  tfaay  m^ht 
sttl^ect  to  the  Uen  of  the  attorney;  and  it  is  said  that 
I  used  ii»  expressbn,  ^Vauldeet  to  the  gmeral  hok 
of  the  attorney.''  If  I  did,  it  certainly  wss  n  inaot- 
curate  expression.  It  is  to  be  observed,  howewr,  tkat 
that  case  was  referred  to  the  Master  to  ascertain  the 
Htmount  of  .the  atlorM/s  Uen  ( and  that  it  ia  atiU  peikKog 
before  the  MaBter»  who  tmr  Imatts  the  decision  of  the 
Court  in  this  case  befiire  he  makes  his  export.  I»- 
depeiid«}%  gf  tfaatauppoied  espressioti  of  mim^  there 
is  no  authorilgr  fbr  saying  that  an  attorney  is  entitled  fo 
claim  a  gsnetal  lien  on  sudh  a  judgrtenfc  luMidtttdom 
V.  Mini)  the  posts  ia  error  wete  cteaideredas  costs  Ja 
the  QMisa^  In  the  present  osse  Ae  sittaniey  claims  a 
lita  smtmeosly  for  the  costs  in  thb  particular  eans%  but 
for  Msto  iotiiurt^  in  other  causes  in  whidi  the  damages 
aad^wauhliv^  been  paid.    So  thut  the  efiect  of  allows 

(a)    Soe  this  case  reported  in  2  2^.  j-C.800.,  where' the  cxprcssioa 
gmmmi  Uen  cbM  aol  o«ciin 

iog 
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tug  soch  a  lien  would  be  to  make  die  present  defendnt  1894. 
pay  such  costs  twice  orarj  which  certainly  would  not  be 
consistent  with  justice.  Another  question  is»  whether 
dm  present  {daintiff  is  entided  to  a  lien  for  the  costs  of 
the  qppeal.  Now^  it  does  not  appear  upon  Che  affidavits 
whether  that  appeal  was  necessary  in  cider  to  enable 
the  plaintiff  to  bring  the  action  of  trespass.  If  that 
wem  BO,  perhaps  it  might  be  consadered  as  parcel  of  the 
cauae^  as  the  writ  of  error  was  in  the  case  of  Middleton 
▼•  HiU.  I  think  it  sufficient  to  answer  all  the  puiposes 
of  justice,  toliq^  it  down  as  a  mle^  that  when  a  ptrty 
aeeki  to  set  off  judgoMitB  in  diffisrent  atitkMiSi  the  attorney 
shall  have  a  lien  for  his  costs  in  tlie  particidar  cause 
oidy ;  and  I  think  that  that  is  the  only  lien  mdiioh  an 
atloni^  is  by  law  entitled  to  insist  upotu 

Batlet  J.  TUs  is  an  application  to  the  eqpiitabfe 
jurisdiction  of  the  Court  In  the  Casunon  Pleas,  the 
attoiii^s  lien  for  Jus  costs  is  held  to  bt  subject  to  the 
equitaUe  elauns  of  the  parties  in  the  cause;  but  in  this 
mort^  parties  are  not  allowed  to  jet  off  jodgmtnts  until 
die  attorney's  bill  for  the  costs  in  the  particular  cause  has 
been  discharged.  lamnotawareofanyaudioritytoshew 
that  an  attorney  in  such  a  case  baa  a  ^[enarai  Ken;  and' 
I  ibiak  that  the  case  of  Middlemen  v.  HiU  is  an  authority 
to  shew  that  his  lien  is  confined  to  the  costs  in  the  par^ 
ticular  cause.  In  that  case,  it  was  held  that  the  lien  of 
the  plaintiff's  attorney  upon  the  debt  and  costs  recovered 
in  the  cause  after  affirmance  upon  writ  of  error>  must  be 
satisfied  before  the  defendants  were  entitled  to  set  them 
off  against  a  judgment  recovered  by  them  in  another 
cause  against  the  plainti£& ;  and  that  costs  in  error  were 
costs  in  the  cause.    It  was  objected  that  the  costs  to  be 

allowed 
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1824.       allowed  to  the  plaintiff's  attorn^  ought  not  to  include 
*"*""       the  costs  in  error ;  but  the  Court  held  that  the  costs  in 

-SrEPHtNS 

tif^inxi  error  were  costs  in  the  cause ;  for  the  plaintiff  was  not 
in  full  possession  of  his  judgment  until  the  writ  of  error 
was  determined.  Now,,  if  the  attorney  had  been  entitled  to 
a  geneiBl  lien,  that  question  could  not  have  arisen.  It 
is  clear,  therefore,  that  it  was  considered  both  by  the 
counsel  and  the  Court  in  that  case,  that  the  attorney 
had  a  lien  for  his  costs  in  the  particular  cause  only. 

HoLBOYD  J.      Akhougfa  an  attorney  has  a  general 
lien,  as  against  his  own  client,  it  by  no  means  jfbllows 
Uiat  he  has  a  general  lien  so  as  to  aflect  the  rights  of 
other  persons..    Where  an  attorney  has  been  at. the 
expence  of  obtaining  a  judgment,  it  is  perfectly  consist- 
ent with  justice  that  the  debt  due  to  hini  for  costs  should 
be  paid  to  him  out  of  that  debt  of  which  he  has  been 
the  means  of  procuring  payment  to  his  client;  but:  it  is 
r  sufficient  for  all  the  purposes  of  justice,  to  say  that  the 
'attorney  shall  have  a  lien  on  the  judgment  so  obtained 
.against  the  opposite  party  for  the  costs  in  that  particnUr 
cause. 

IjTrLEOALE  J.  concurred. 

.    Rule  atiioliite. 
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Sykbs  against  Stkes  and  Another,  (a) 

CASE.      The  declaration  alleffed  that  the  plaintiffl  Where  ftmft. 
^    ,    .  '^  Dttfactuicr  had 

before  and  at  the  time  of  committing  die  grievances  adopted  m  par- 


complaiued  of»  carried  on  the  business  of  a  shot-belt  and  for  hie 
powder-flask  manufacturer,  and  made  and  sold  for  profit  ^  ^^  ^^' 
a  laige  quantity  of  shot-belts,  powder-flasks,  &C.,  which  JJJJ^'jp^iIim^: 
he  was  accustomed  to  mark  with  the  words    •*  Sykes  ^*"»  that  an 

*^        actKNi  on  tba 
PicUent,"  in  order  to  denote  that  they  were  manufactured  «•«  ^»m  >«»•"- 

.    :  ,     .  •^         ,  tainabta  hj  him 

by  him,   the  plaintifi^  and  to  distinguish  them   from  againt  < 


articles  of  the  same  description  manufactured  by  other 

persons^    Tliat  pliuntiff  enjoyed  great  reputation  with  ulT^urpoee  of 

the  public,  on  account  of  tlie  good  quality  of  the  said  bis^ffoo&^wm 

articles,  and  made  great  gains  by  the  sale  of  them,  and  S^JlJjf^'^ir 

that  defendants,  knowing  the  premises,  and  contriving^  Skf  Z^"^^ 

&&,  did  wrongfully,  knowing,  tod  fraudulently,  against  mw^cdasand 

the  will  and  without  the  licence  and  consent  of  the  nuihcturadbj 

^1,^  nlaintiff 

plaindfi^  make  a  great  quantity  of  shot-belts  and  powder-      The  decbr- 
flasks,  and  cause  them  to  be  marked  with  the  words  that  defendant 
«  Skfkes  Patent,''    in  imitation  of  the  said  mark  so  made  JJ^^^JT^ 
by  the  plaindff  in  that  behalf  as  aforesaid,  and  in  order  S^i^Su^^ 
to  denote  that  the  said  shot-belts  and  powder-flasks,  &c.P^n^^s.<^ 

•PP^nta  in 

were  of  the  manufiicture  of  the  plaintiff*;  and  did  know-  •▼tdenoe  that 

the  peraona 

ingly,  wrongfully,  and  deceitfully  sell,  for  their  own  who  bought  the 
lucre  and  gain,  the  said  articles  so  made  and  marked  defendant  knew 
as  aforesaid,  as  and  for  shot-belts  and  powder-flasks,  ^^  manufac. 
&C.  of  the  roanu&cture  of  the  plaintiff*;  whereby  plain-  SedefcodMit' 

used  Uie  phuo- 
tiff's  mnrk,  and  aold  the  goods  ao  marked  in  order  that  his  cuatomeri  might»  and  in 
iict  they  did,  resell  them  as  and  for  goods  manufactured  by  the  plaintiff:  Held,  that  Uiia 
evideooe  suppdrtad  tha  declaration. 

'(•)  This  case  ought  to  have  appeared  in  an  earlier  day  in  this  tenn,  but ' 
it  was  unavoidably  postponed. 

tUF 
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lSfi4*       tiff  was  prevented  from  'selling  a  great  quantity  of  shot- 

belts,  powder-flasks,  &c^  and  greatly  injured  in  repatar- 

againu       tion,  the  articles  so  nianu&ctured  and  sold  by  the  de- 
SrxBSa 

fendants  being  greatly  infericnr  to  those  manniketmcd  by 
theplaintiffi  Plea,  not  guilty.  At  the  trial  before  JSq^/^J.^ 
at  the  last  Yorhkire  assizes,  it  was  proved  that  some 
years  since  the  plaintiflTs  father  obtained  a  pat^it  fiir 
the  manufacture  of  the  articles  in  question.  In  an  action 
afterwards  brought  for  infringing  the  patent,  it  was  held 
to  be  mvalid,  on  account  of  a  defect  in  the  spedficadon ; 
but  the  patentee,  and  afterwards  the  plainti£^  continned 
to  mark  their  ardcles  with  the  words  '*  l^kes  Patent" 
in  order  to  distinguish  them  as  their  manu&cture.    The 
d^sndants  afterwards  commenced  business,  and  manu- 
factured articles  of  the  same  sort,  but  of  an  inferior  de- 
scription, and  sold  them  at  a  reduced  price  to  the  retail 
dealers.    They  marked  them  with  a  stamp,  resembling 
as  nearly  as  possible  that  used  by  the  plaindfi^  in  order 
that  the  retail  dealers  might,  and  it  was  proved  that  they 
actually  did  sell  them  again,  as  and  for  gtxMls  manu- 
factured by  the  plaintiff;  but  the  persons  who  bought 
these  articles  from  the  defendants,  for  the  purpose  of  so 
reselling  them,  knew  by  whom  they  were  manu&ctured. 
It  further  appeared,  that  the  plaintiff  ^s  sale  had  de* 
cteased  since  the  defendants  commenced  this  busmess. 
It  was  contended  for  the  defendants,  that  the  pl«intifl& 
could  not  maintaiin  this  action^  for  that  one  <^  the  de- 
fendants being  named  S^kes^  he  had  a  right  to  mark  his 
goods  with  that  name^  and  had  also  as  much  right  to  add 
the  word  ^*  patent!'  as  the  plaintiff  the  patent  granted 
to  the  latter  having  been  declared  invalid.    The  learned 
Judge  overruled  the  objection,  as  the  defendant  had  no 
right  so  to  mark  his  goods  as  and  fat  goods  mannfcc- 

20  tared 


IN  THE  Fifth  Year  ov  GEORGE  IV.  MS 

tared  by  the  plaintiff,  which  is  the  allegadon  in  the  de-  1SS4» 
claration.  It  was  then  urged  that  the  declaration  was 
not  supported  by  the  evidence^  for  that  it  charged  that 
the  di  fendonts  add  the  goods  as  and  t>r  goods  made  by 
the  plaindfl^  whereas  the  immediate  purchasers  knew 
them  to  be  manuftctured  by  the  defendants^  Hie 
learned  Jadge  ofermled  thb  objection  alsoi  and  left  it 
to  the  jnfy  to  say,  whether  the  defendants  adopted  tlie 
mark  in  quesdon  for  the  purpose  of  indnohig  the  public 
to  suppose  that  the  articles  were  not  manufiiGtuTed  kf 
them  but  by  the  (ribifitifl^  and  they  feund  ft  veidiet  for 
the  plaintiff.    And  now 

Brougham  moved  for  a  rule  nisi  for  a  new  trial,  and 
renewed  the  second  objection  taken  at  the  trial,  and 
contended,  that  the  facts  proved  did  not  support  the 
decburation.  The  allegation  should  have  been,  noC 
that  defendants  sold  the  goods  as  and  for  goods  made 
by  the  pkmtii^  butt  that  they  sold  them  to  third  per- 
sons, in  order  that  they  might  be  resold,  as  and  fev 
goods  maxm&ctured  by  the  plaintiC 

Abbott  C.  J.  I  think  that  the  substance  of  the  de- 
clacatioQ  was  proved.  It  was  established  most  clearly, 
that  the  defendlmtar  marked  the  goods  menufteture^  by 
them  with  the  words  *'  Sykes  Patent,'*  in  order  to  de- 
note that  they  were  of  the  genuine  numufocture  of  the 
pl^tiff;  and  aldiough  they  did  not  themselves  selt 
them  as  goods  of  the  plaintiff's  manu&cture,  yet  they 
sold  liiem  to  retail  dealers,  for  the  express  purpose  of 
being  resold,  as  goods  of  the  plaintiff's  manufacture.  I 
think  that  is  substantially  the  same  thing,  and  that  we 
ought  not  to  disturb  the  verdict. 

Rule  refused. 
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The  Kino  agaimt  TccfcER. 

^J[^«^^    QN  the  4th  of  Naoendfer  182S,  two  com  stadcs,  the 
a  apMui  petty  property  of  Tucker^  were  wUfiill/  set  on  fire  in  the 


hundred  of  Winteraoke^  in  the  connty  of  Somenetj  by 
5^^477.83.  tome  person  unknown*  The  damages  sustidned  amoont- 
tUmeritibiii    hig  to  SOf.  TWdbr  gave  the  notice  required  by  the 


^^^yyy^    S  G.4.  c.  33.  9«  8.  (a)|  and  in  pursuance  thereof  a  ^lecisl 

Uw.anippMl 

litt  toUie 

^Mnlqtttftcr       M  'lUi  Mctlon  «aeis»  *•  That  wbera  thv  loii»  Iqjorjr,   or 

cUiiiMd  or  aUigad  to  Iwva  been  luitaliied,  ihaU  DOC  cioeed  m 

■urn  of  Miy  k  dull  and  maj  be  lawful  §ur  the  portf  or  portiei 

or  iigurad,  and  bcw  tbOy  and  tfiej  are  hcrrfijr  directed  within  one  gJeodw 

month  next  after  euch  demege  or  injury  duUl  hate  liecn  nuteinwi^  to  gite 

nocieein  writing  to  the  big|i  oooeteble  of  the  hundiod,  &c.  in  which  such 

loii»  vagary,  or  demege  ihell  have  been  niflteed  or  luiteinoi  of  auch 

riolotte  or  tumuhuout  ewwrthly  having  taken  plaee^  and  the  netore  and 

amount  of  the  loesy  iiguiy,  or  demege  meteined,  and  of  hit»  bcr»end  Uinr 

intention  of  celling  upon  the  inhebitante  of  euch  hundred,  &c.  to  make 

food  euch  loei»  ii^otyt  or  demege;  and  the  eeid  high  oemtAle  is  feitfa- 

with  to  give  neCioe  in  writmg  thereof  to  the  megM^tw  reaUmg  in  or 

acting  for  auch  hundred,  te.,  who  ahall  themapon  appoint  a  apeeiel  pettj 

eeaaion  to  beholden  within  thhrtj  daya  nect  efter  tho  receipt  of  ench  eolioe, 

•fail  the  magMntoereaiding  in  oractfaigibr  auch  hnndind«ac.»  toheor 

and  deiefmine  of  any  oooiplainl  which  may  be  then  and  tiiere  braogbt 

bcfino  tficni^  fcr  or  on  account  of  any  ancfa  damage  or  Injury  hairiog  been 

i  by  or  through  the  meena  afaremid ;  and  the  paityor  ptftiea  m 

{ and  iiijund,  ia  and  are  hereby  directed  to  give  notici^  or  came 

a  notice  in  writing  to  be  placed  on  the  church  or  chapel  doon,  or  moat 

cenapienOna  f^laco  of  tho  pariah,  townahip^  or  plaee  in  which  euch  loe^  Ac. 

dhall  have  been  anilained,  on  two  auoomaive  ftmdbyt  neil  precediag  the 

day  of  holding  auch  apodal  petty  eearion^  of  the  intent  and  putpoee  ibr 

which  each  apcdal  petty  eeaaion  ia  to  be  held.  ** 

By  eeat  7.  H  b  onMled,  «*  That  if  any  peraon  or  peaeooe  hi  Jft««md 

^han  thfarit  Mmaelf,  hecielC  or  themaabea  ^»rieved  by  eny  Uilng  dene  io 

purwanoe  of  thia  aet»  auch  peraon  or  persons  may  eppeal  to  the  justices  of 

the  peeee  et  tfmr  neit  geoeml  quarter  seasions  of  the  peace  to  be  bokien 
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petty  sessions  was  holden  on  the  9th  cX  December  1885,  1894. 
by  S.  T.  W.y  T.  W.,  and  J2.P.,  justices  acting  for  the  J— ~ 
hundred  of  Winterstoke^  to  hear  the  complaint    Having       offoiiuf 

TuCKXA« 

heard  the  evidence  the  justices  dismissed  the  complaint, 
(m  the  ground  that  they  had  no  power  to  grant  relief,  as 
it  had  not  been  proved  to  them  that  any  riot  pr  tumuUu^ 
ous  assembly. existed  when, the  oCfence  was  committed, 
or  that  .the  persons  who  committed  it  were  arnue^  with 
swords*  fire-^rma,  ,or  other  offensive  we^poQ^,  or  ]iia4 
their  &ces. blacked,  or  werein  disguised  habits.  Tifcker 
entered  an  appeal  at  tJbe  general  quarter  sessions  holden 
for  the. county,  on  the  12th  of  January^  1824.  -The 
justices  at  sessions  dismissed  the  appeal,  on  the  ground 
that  they  had  not  jurisdiction  to  hear  it.  In  Easter  term 
a  rule  was  obtained,  calling  upon  the  justiees  of  the 
courity  of  Somerset^  to  shew  cause  why  a  mandamus 
shQold  nqt  issi^e,  commanding  them  to  hear  the  appeal, 
upon-  notice  of  that  rule  to  be  given  to  the  mA  justices, 
or  someofihem.  The  rule  was  Served  upon  those  justic^ 
alone  whe  heard  the:  original  complaint:  at  the*  special 
petty  sessions,  and'upon  the  high  constable  of  the  hun- 
dred. No  cause  was  shewn  and  the  rule  was  inadeab^ 
solute,  and  the  manda^Nis  was  served  upon  .the  satioe 
justices.  At  the  Midsummer  quarter  sessions  it  was 
objectefi  agikipst.tba  appeal,  .that  tl^e  rule  ftisi  for  .the 
mandamus  was  not  prdperiy  served,  and  thereupon  the 
justices^  refused  to  near  tVe  appeal.  In  th!s  teVm  a  rule 
nisi  was  obtaioed  to-  quash  lbe«writ,of  mao<Aani»«i  quia 
improvide  emanftvit^  knd'nowliie  court  called  upon 

Bdmaml^te  support  therobi   'Thv'vuk-msi  >tbv  the 

mand^nius  ouchTtd'haVe'beeh  served  upon  some  justices 

for  the  county  besides  those  who  heard  the  original 

Vol.  III.  N  n  complaint. 
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1884.  complaint.  It  wiisQot  probable  that  ihey  would  intefim 
JTrrj"  to  prevent  the  appeal  from  being  heard,  however  dear 
•it  might  be  that  the  sessions  were  not  authorised  to  hear 
it  (The  oflkers  of  the  eroim  offioe  stated,  that  the 
rule  was  served  according  to  the  usual  practice  of  that 
effioe.)  Still  the  writ  of  mandamus  ought  not  to  have 
isauedi'fiNr  the  justices  at  sessions  had  no  power  to  hear 
the  appeal.  By  the  8  G.  4.  c.  5S.  s.  7.»  an  appeal  is 
given  to  any  person,  aggrieved  by  any  thing  done  in  pur- 
suance of  that  act.  In  this  instance  nothing  was  done 
by  the  justices  in  petty  sessions*  They  heard  the  state- 
ment and  evidence^  but  thinking  that  the  complainant 
bad  not  established  a  case  within  die  act,  they  refitted 
to  make  any  order  and  dismissed  the  complaint  There 
was  nothing  then  to  appeal  against.  What  was  called 
an  appeal  was  more  properly  an  application  to  the 
justices  at  quarter  sessions  to  exercise  an  original  juris- 
dictbn,  which  is  not  given  to  them  by  the  statute*  This 
is  analogous  to  orders  of  removal  in  which  the  sessions 
have  not  any  original  jurisdiction*  Nor  have  they  any 
such  jurisdiction  to  make  a  poor  rote.  So  also,  until 
the  3  C4tr.  1.  c.  4.,  they  could  not  make  original  or- 
ders of  filiation,  although  an  appeal  was  given  by  the 
IS  Miz.  c.  3* :  nor  can  diey  entertain  an  i^peal  where  an 
information  for  a  penalty  has  been  dbmiased.  There 
must  be  some  act  dme^  in  order  to  give  them  juria^ 
diction. 

ABaaoTT  C.  J,    I  am  of  opinion  that  we  oughi  nd 

.  to  quash  this  writ     It  appears  that  the  rule  to  shew 

cause  was  seiryed  according  to  the  general  practice 

adopted  in  the  crown  office,  and  tlierefore  the  justkes 

.^nn^  eU^g^  asa  ground  of  .oQipfdaint,  that  th^  bad 

/.  .      ■     ^  '  not 
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oot  an  oppoituni^  of  Aewing  cause  against  iL  Bat  1821. 
still,  if  the  writ  commanded  them  to  do  that  ^hidi  hy  j^x^zma 
law  they  have  no  power  to  do^  it  would  be  the  duty  of  „^ca^^ 
this  .Court  to  quash  it  The  obsenration  is  perfectly 
correct,  that  with  respect  to  orders  of  removal  or  of 
filiation  under  the  18  Eliz.  e.  d«,  or  poor  rates  or  pro- 
ceedings to  recover  penalties,  the  sessions  cannot  enter- 
tain an  appeal  unless  some  order  has  been  made.  But 
the  authority  given  by  the  8  G.  4.  c.  88.  is  special  and 
peculiar.  The  party  injured  is,  within  one  month  after 
the  injury  has  been  sustained,  to  give  notice  of  the  in- 
jury to  the  high  constable,  and  that  he  intends  to  call 
upon  the  inhabitants  of  the  hundred  to  make  good  the 
loss.  The  high  constable  is  to  give  notiee  to  the 
justices  residmg  in  or  actmg  for  the  hundred,  who, 
witUn  thirty  days».  are  to  hold  a  special  petty  sessions 
to  hear  the  complaint ;  and  the  party  injured  is  also  to 
a£Bx  a  notice  to  the  church  door  on  two  Sundmfs  next 
befote  the  holding  of  the  petty  sessions.  The  appli- 
ca^cm  for  relief  cannot  then  be  made  to  this  or  that 
justice  at  the  pleasure  of  the  party,  but  insueh  a  man- 
ner as  that  all  the  justices  acting. for  the  division  may 
attend*  The  application  must  be  made  within  a  certain 
time,  notices  are  to  be  given,  and  the  pet^  sessions 
must  be  held  widiin  thirty  days.  The  party  cannot^ 
thecefbre,  renew,  his  q^lication  far  relief  if  the  ooiih 
plaint  IS  dismissed,  nor  can  this  Court  issue  a  man- 
damas  to  the  special  petty  sessions.  The  question  then 
IB,  whether  a  dismissal  of  the  complaint,  not  on  tke  merits, 
but  on  a  mistaken  notion  of  law,  ia  not  under  such  cir- 
cnmsitanoes  to  be  conmdered  as  an  act  done,  against  which 
an  appeid  lies  by  the  seventh  section  of  the  act.  I  think 
liuit  k  i%  but  my  opinion  is  ibupded  09  the  peculiar 
N  n  t  pTMriaiMs 
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\S94t.     :  provisions  and  language  of  the  act,  and  must  not  be  ocm- 

tigainse 


-  sidered  as  a  precedent  in  any  other  case. 

i^afnk  Rule  discharged  and  peremptory  mandamus 


awarded. 

C  F.  Williams  and  Jeremy  were  to  have  opposed  the 
rule. 


Monday,         THc  KiNG  ogcuTist  The  Justlces  of  Lincolnshire. 

November  S9lh.  ° 

An  appeal  J^    F'  JONES  in  Trinity  term  had  obtained  a  rale, 
ofbasurdy  Calling  upon  the  justices  of  the  county  of  Lincoln 

tered*atUie"  ^^  ^^^^  cause  why  a  mandamus  should  not  issue,  di- 

unlesruvBre^be*  ^^^^^S  ^^^  ^  enter  as  of  the  last  Easter  general  quarter 

such  notice  and  sessions,  the  appeal  of  John  Ulyatt  aminst  an  order  of 
recognisance  »  rr  jr         -© 

as  is  required  two  justices  adjudging  Ulyatt  to  be  the  reputed  father  of 
C.68.  c.  7.  a  bastard  child,  and  to  cause  continuances  to  be  entered 
until  the  next  general  quarter  sessions,  and  then  to  hear 
and  determine  the  appeal.  The  order  was  made:upon 
the  14th  of  January^  and  the  next  general  quarter' ses- 
sions of  the  peace. for  the  county  took  place  on  the  27th 
of  April.  No  notice  of  appeal  was  given  nor  any  re- 
cognizance entered  into  to  try  the  appeal  at  that  sessions, 
but  an  application  was  made  to  the  justices  assembled  at 
that  sessions  to  enter  the  appeal  then,  and  to  adjourn 
it  to  the  next  sessions ;  but  the  justices  refused  to  re- 
ceive the  appeal,  for  want  of  notice  and  recognizance. 
The  affidavit!^  in  support  of  the  rule,  stated  it  had  been 
the  practice  to  receive  such  appeals  without  notice,  and  to 
adjourn  them  to  the  following  sessions,  but  that  was  denied 
by  the  affidavits  on  the  other  side.  It  appeared,  further, 
that  notice  of  appeal  was  given  for  the  adjourned  ses* 
siqns  fXSpaldingj  which  were.beld  on  the  6th  oiMay^ 

Balffty 
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'   JSalgwf  now  shewed  cause,  and  relied  on  the  49  G.  3.       }z? 
c,  SB,  s.  7.9  which  enacts,  that  no  appeal  in  any  case  r^     Th/jtifti* 
latiiig  to  bastardy  is  to  be  hroi^htj  receivedy  or  ^^^f\u  ^^^^  « 
unless  notice  be  given  according  to  that  act,  ten  days!  Lwcolkmu**. 
before  the  next  general  quarter  sessions,  and  recogniz- 
ance '  entered  into  within  three  days  after  such  notice^ 
UlyeUt  having  omitted  to  give  such  notice  and  enter  into 
such  recognizance,  the  court  below  had  no  jurisdiction 
even  to  enter  the  appeal,  and  no  notice  or  recognizance 
intended  for  any  adjourned  sessions  to  be  holden  for  any 
division  of  the  county  would   be  sufficient  under  this 
act 

Z>.  F,  Jonesy  in  support  of  the  rule,  admitted,  that  '  \ 

though  all  the  other  provisions  of  the  statute  49  G.  S. 
r«68.  had  reference  to  an  extended  liability  of  the  reputed 
father  in  point  of  expence,  yet  the  terras  of  the  seventh 
section  were  general,  *^  no  appeal  in  any  case  relating 
to  bastardy."  But  he  contended,  that  inasmuch  as  it 
appeared  upon  his  affidavits  that  it  had  been  the  prac- 
tice of  those  sessions  to  enter  the  appeal  at  the  next 
sessions,  and  to  hear  it  at  the  subsequent  sessions,  the 
prohibitory  words  of  the  statute  would  be  satisfied  by 
holding,  that  the  appeal  could  not  be  heard  aiid  decided 
at  the  next  general  quarter  sessions,  unless  the  notices 
and  recognizances  were  given  in  time  for  such  sessions. 
At  all  events  notice  and  recognizance  having  been,  in 
fact,  given  in  time  for  the  sessions  to  be  held  by  adjourn- 
ment at  Spalding  for  another  division  of  the  coonty, 
Ulyatt  was  entitled  to  have  the  appeal  received  and 
beard,  Bex  v.  Cotfstan.  {a) 

(a)  lfilU.149. 

N  n  8  Per 
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iM^r  pir  Cttriant.    No  alleged  practice  can  prevail  against 

IM IMV'  '•  ^  positive  words  of  the  act,  <<  tbat  no  appeal  shall  be 

«v«*iw       brought,  received,  or  heard.**    The  jpstiGes,  therefore, 

I>tji«oL«tMnb<.  had  no  power  to  enter  or  receive  the  appeal.    And  as 

to  the  Spalding  sessions,  they  appear  to  be  only  od- 

j^urfUfd  seteions,  whereas  the  words  of  the  act  are,  ^  the 

AeKt  general  quarter  sessions  of  th^  peace  fer  the  oonntj.'* 

The  notice  and  recognitanCe  Were  clearly  too  late,  tfid 

diis  mle  must  be  discharged. 

Rule  ifischarged. 


Mimdajf,  Pattsmok,  od  the  Demise  of  Grabridoe  and 

Others,  agiumst  £ad£s. 


An  ejecbneiit  HTHIS  was  an  ejectment  brought  in  the  court  of  the 
inferior  court  ftiayor,  recorder,  and  bailiffs  of  the  city  of  Wincket' 

cutedandiealed  ^>  on  a  lease  executed  and  Sealed  on  the  premises  by 
which  ?Ii^^  the  lessors  of  the  plaintiff.  The  defendant  having  rc- 
rbdlctioS*of""  ™o^®^  the  cause  by  certiorari  to  this  court,  a  rule  had 
tiiat  court,  raay  ^^^j^  obtained  to  take  the  certiorari  and  return  off  d» 

be  remoTed  into 

this  court  by      file  on  an  affidavit  stating  the  execution  of  the  lease  on 

certioruriy  ii  ^^ 

there  be  any       Ae  premises  which  lay  within  the  city  of  Windiesierf 

ground  for  be*  , 

tiering  thmt  it     and  that  the  plaintiff  intended  to  proceed  to  trial  in  the 

putiaUy  tried     court  below  as  soon  as  the  recorder  (a  barrister),  should 

^^^     ertor    j^  present  to  preside,  which  was  expected  to  be  before 

the  next  assizes.     The  affidavits  in  answer  stated,  diat 

^     the  defendant  v^bs  apprehensive  that  the  cause  would  not 

be  fairiy  and  impartially  tried  in  the  town  court,  by 

reason  of  the  deputy  town  clerk  being,  as  the  defendcmt 

believed,  the  attorney  of  the  lessors  of  the  plaintiff,  and 

having  the  impanelling  of  the  jury. 

Jeremf 
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Jertmjf  now  shewed  causei  and  relied  on  the  &cts       1694.  . 
stated  in  the  affidavits. 


.  W.  E*  Tatmiou  in  support  of  the  rule.  The  distinc- 
tion is,  whether  a  lease  had  or  had  not  been  sealed  on 
the  premises*  In  the  former  case^  the  practice  is  for 
the  Court  to  award  a  procedendo,  because  the  land  is 
local  property  within  the  jurisdiction  of  the  court  below^ 
in  the  latter  not.  Bunningtan  on  EjectmefU^  ISl,  152. 
Sdhn's  Pract.  2d  edit.  vol.  ii.  1S8.,  Allen  v.  Bumeye{a)f 
and  Jones  v.  Davies.  {b)  Besides,  the  lessors  of  the 
plabtiff  will  be  delayed,  if  the  trial  of  the  cause  should 
stand  over  until  the  assizes. 

Abbott  C«  J.  This  is  a  cause  coaunenoed  in  a  court 
of  inferior  jurisdiction,  and  the  defendant  is  entided  to 
his  ^rit  of  certiorari.  The  rule  relied  on  is  only  to  be 
foood  in  SeUon's  Practice  f  and  that  book,  though  a 
very  valuaUe  one,  has  been  published  too  many  years 
to  be  relied  on  as  being  an  authority  at  the  present  day 
in  all  cases.  The  defendant's  apprehension  of  not 
having  a  fair  trial  is  a  sufficient  ground  for  his  suing 
out  a  certiorari.  The  present  case  is  essentially  dif- 
ferent from  that  of  Jones  v.  Davies. 

HoLROTD  J.  The  writ  of  certiorari  is  a  matter  of 
course ;  it  is  like  a  re.  fa.  lo.  in  replevin,  and  I  cannot 
see  why  an  ejectment  should  not  be  removable  as  well  as 
a  replevin.  At  any  rate,  the  defendant's  apprehension  is 
a  sufficient  ground  to  justify  us  in  retaining  the  cause. 

Rule  discharged. 

(a)  2  IW^  119.  (ft)  1  -B.  *  C.  14S. 

Nn  4 
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1624. 


pC.  M^,.U.  u ^//"^^  /^^//^J'/ 


2^I!I!^  S9tii.  Weatherby  against  G oring. 

ITie  Court  wiU  (^OVENANT  on  an  indenture  of  apprraticeship. 
i«uejoiiied»  Before  plea  Wightman  moved  to  change  the  venue 

•nleitftio  s 

motion  to  from  London  to  Lancashire^  on  an  affidavit  that  the 
Ytniirin  lui  cause  of  action,  if  any,  arose  in  that  county,  and  that 
«tion  on  •  spe-  jjj  ^^  witnesses  resided  there. 

Cresswell  shewed  cause  and  contended,  that  the  de- 
fendant could  not  be  entitled  to  change  the  veuue, 
without  making  an  affidavit  of  merits ;  for  otherwise,  it 
would  not  appear  that  he  had  any  defenoe,  or  any  wit- 
ness to  examine. 


Per  Curiam.  The  motion  was  made  too  soon.  Until 
issue  has  been  joined,  the  Court  cannot  tell  whether  the 
defendant  intends  to  set  up  any  defence  to  the  action, 
and  he  cannot  be  entitled  to  change  the  venue  in  an 
action  on  a  specialty,  unless  it  appears  clearly  that  he 
will  have  some  witnesses  to  examine  on  the  trial  of  the 
cause. 

Rule  dischai^ged. 
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In  WOOD  against  Robert  Richard  Mawlet,    uonda^y    '  ^ 
Charles  Mawley,  and  S.  Tress.  «e/rt*«^9Ui. 

A  RULE  nisi  had  been  obtained  by  Comyn  for  setting  By  the  statute 
13  Car,  *2,  c.  2. 

aside  the  judgment  of  non-pros,  for  irregularity.    It  #.  3.,  upon  an 
i^ppeared  that  a  latitat  was  issued  on  the .  17th  of  June  STd^e'lVsn^anT 
1828,  returnable  on  the  last  day  of  Trinity  term ;  and  Set™  where- 
that  a  copy  was  served  on  the  defendant  Tress  on  the  ?  •j^*  process 

^•'  u  returnable, 

18th  of  Jm«^,  but  not  upon  the  other  defendants.     On.»fl«*»J*®  , 

plamtin  declare 
the  24th  Napember  1823,  an. alias  latitat  issued  against  before  the  end 

of  the  term 

the  defendants  returnable  on  the  last  day  of  Michaelmas  tfam  next  foU 
term ;  and  on  the  25th  of  Nqoember,  *  a  copy  of  this  appearance, 
alias  latitat  was  served  on  the  defendant  Bjobett  Richard  TOn^piw!  for 
Mawley^}}VLt  the  plaintiff's  attorney  could  not  effect  any  "^jl^^ionmty 
service  thereof  on  the  defendant  Charles  Mawley  before  ^  ^n^^red 

^  '^  against  him : 

the  return.     On  the  9th  of  February  1824,  a  pluries  Held,  that  the 

statute  contcm- 

latitat  issued  against  the  defendants  returnable  on  the  plated  such 

1  •   1       I  1    •      •/Y*  *"  appearance 

last  day  of  Hilary  term,  which  the  plaintiff's  attorney  as  would  en- 
could  not  succeed  in  sei*ving  upon  Charles  Mawley  in  titt  to  dec\Hni 
consequence . of  his  absence  from  London;  and  another  wbereaUt^tat 
pluries  writ  issued  on  the  I2i\i  February  1824  against ^Jjfj^^'^jj^'*® 
the  defendants;  returnable  on  the  19th  of  May  in  Easter.  h*™g  if«ed, 

'  •^  returnable  on 

term  last  past,  a  copy  of  which  last  writ  was  sei'ved  upon  **"«  ^^  ^^7  ^^ 

'^     ^  ^J  ^        IWniVyterm, 

Charles  Mawley  on .  the  10th  of  May.     An  appearance  but  only  one 
was  entered  for  all  the  defendants  in  Easter  term,  which  anu  being 

senred.  an^Jias 
israed  returnable  on  the  last  day  of  Michaelmat  term,  and  one  other  of  the  defendants  was 
lerred  with  a  copy.  In  Hitmy  term  following  a  pluries  latitat  issued,  returnable  on  the 
last  day  of  ^i^ory  term,  but  which  was  not  served  on  the  third  defendiuit,  and  another 
pluries  issued  returnable  on  the  19th  of  May  jo  Easier  term,  a  copy  of  which  was  serred  on 
the  third  defendant  An  appearance  was  ente'red  for  all  the  defendants  in  Easier  term,  and 
the  plaintilf  not  having  declared  in  Trinuty  term,  the  defendant  signed  judgment  of  non- 
pros. :   Held,  that  such  judgment  was  regular,  within  the  staU  13  Car,  2.  c.  2.  j.  5, 

ended 
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IlltllO0»' 

agakut 


ended  on  the  31st  of  May.  Trinity  term  ended  on  the 
7th  of  Jtdy^  and  on  the  9th  of  My  the  Judgment  of  non- 
pros, was  signed. 

E.  Lowes  shewed  cause.  There  was  no  appearance 
upon  which  the  plaintiff  could  declare  uQtil  Easier  term, 
because,  till  that  time,  all  the  defisndanta  were  not  in 
court  In  Brandon  y.  Henry  (a),  the  defendant  was  ar- 
rested en  a  bill  of  Midile$es  on  the  2dd  NaveoAer^  and 
spedal  bail  were  put  in  in  Mickaelmas^  term  and  per- 
fected in  Hilary  term,  and  judgment  of  non-pros,  bdng 
signed  in  Hilary  Tacation  was  hdd  to  be  irregular, 
and  the  court  said  that  the  plaintiff  was  guilty  of  no 
laches  in  not  declaring  in  Michadmas  term,  as  the  de- 
fendant was  not  then  fuUy  in  court.  All  the  defendants 
were  not  m  court  until  Eader  term.  Now  the  statute 
must  hare  contemplated  such  an  appearance  of  the  de- 
fendants as  would  entitle  the  plaintiff  to  dedaie  agunst 
them. 

Cowyn^  contra.  The  first  writ  being  joint,  and  no 
appearance  entered  of  the  term  of  which  such  writ  was 
returnable,  the  statute  of  tlie  19  Car.  2.  stat  2.  c2.$.  S. 
does  not  apply,  and  the  judgment  of  non-pros,  cannot 
be  entered.  That  statute  enacts,  that  '<  upon  an  q>- 
pearance  entered  for  the  defendant  by  attorney,  of  the 
term  wherein  the  process  is  returnable,  unless  the  plaintiff 
shall  put  into  the  court  from  whence  the  process  issued 
bis  declaration  against  the  defendant,  before  the  end  of 
the  term*  next  following  after  appearance,  a  nonsuit  for 
want  of  a  declaration  may  be  entered  against  him.'' 

(a)  3J7.j>^.5I4. 


Now 
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Now  here^  no  appearance  has  been  entered  for  the  de* 
fendants,  of  the  teiln  when  the  first  process  was  retutn-' 
able,  and,  therefore,  the  statute  does  not  apply  to  tins 
case.  In  Holmes  v.  JVhite^  cited  in  Prigmore  r.  Brad" 
leif{a\  the  Master  reported  that  a  non-pros,  could 
never  be  signed,  unless  bail  were  filed  in  the  term  in 
which  the  writ  was  returnable. 

^  Abbott  C.J.  I  think  thatnhe  appearance  directed 
by  the  statute  to  be  entered  for  the  defendant  must  be 
an  available  appearance*  In  Brandon -v.  Hemy^xhecoxixt 
seemed  to  consider  that  the  plaintiff*  was  entitled  to  one 
dear  term  to  declare  in  after  the  defendant  was  fully  in 
coort  Here,  the  appearance  waS  entered  for  all  the 
defisndAnts  in  Ba$ter  term.  There  was  no  appearance 
befeee^  so  as  to  entitle  the  plaintiff  to  declare.  The 
pkiatiff  could  not  declare  until  that  time,  and  he  was 
boond  to  declare  only  in  Trinity  term.  The  judgment 
of  non-pros,  was  not  signed  until  after  Trinity  term ; 
it  is  therefore  regular,  and  this  rule  must  be  discharged. 

Rule  discharged. 

(a)  6  £atf,  JI4. 
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Andrew  Duncan  against  Henry  Thwaites 
and  Others. 

DeclaraUon  for  T^ECLARATION  Stated  Uiat  plaintiff  was  a  person 
*that  the  plain-  of  good  fame,  and  that  he  had  not  been  guilty,  or 

beforea justice  ""'d  the  time  of  the  committing  of  the  said  several 
*?»"*^*;*  ffrievances 

charge  of  o 

having  assaulted  ^.  B.,  and  that  the  said  charge  was  proceeded  upon,  and,  in  part, 
heard,  and  witnesses  were  examined  concerning  the  same,  of  which  jf.  B.  was^  one, 
and  the  further  examination  was  adjourned  to  a  future  day ;  that  at  the  time  of  publishing 
the  libel  no  bill  of  indictment  had  been  preferred  against  the  plaintiff  In  respect  of  the 
charge,  nor  any  trial  had,  and  the  subject  matter  of  the  charge  was  undetermined,  yet  that 
defendants,  intending  to  binder  and  obstruct  the  course  of  justice,  and  to  prevent  the  plain- 
tiflTfrom  having  a  fair  trial,  maliciously  published  in  a  newspaper,  on  the  lOthJufy,  the 
foilowin<i^  libel :  «  One  A,  />.,  of  &c.,  underwent  m  long  examination  on  a  charge  of 
having  indecently  assaulted  a  female  child  only  thirteen  years  old.  Ttie  evidence  of  the 
child  herself,  and  hor  companion,  A.D.'s  own  cousin,  displayed  such  a  complication  of 
disgusting  indecencies,  tliat  we  cannot  detail  it. ,  It  is  right,  however,  that  we  should,  say 
that  the  accused  denied  the  principal  facts  alleged,  and  that  the  children  noade  some  slight 
variation  in  their  evidence.",  llie  same  count  charged  tlie  defendants  with  publishing 
another  libel  on  the  18th  Jii/y,  stating  that  *•  A.  2>.,  who  was  diarged  a  week  ago  with 
attempting  to  violate  the  person  of  a  girl  of  thirteen,  was  again  examined,  but  no  furtlier 
evidence  was  l.eard,  and  he  was  ordered  to  enter  into  a  recognizance  for  200^.,  and  all  the 
vritnesses  were  bound  over  to  prosecute."  There  were  otlier  counts  setting  out  the  libels,- 
but  making  no  reference  to  any  proceeding  before  a  magistrate.  Plea,  first,  not  guilty ; 
secondly,  that  on,  &c.,  at,  drc.,  before  J,  H»t  justice,  the  plaintiff  did  undergo  a  long 
examination,  &c.  (repeating  the  libel)  and  that  afterwards,  to  wit,  on  the  l^ih  day 
oFJtd^,  at  the  public  office,  Bow^treet,  the  plaintiff  was  again  examined,  &c.  (repeating 
the  second  libel. )  The  plea  then  staled  that  tlie  supposed  libels  contained  no  other  than 
true,  fair,  just,  and  correct  report  and  account  of  the  proceedings  which  took  place  on  the 
8th  and  1 5th  days  of  July  respectively,  at  the  said  public  office,  Bowttreet^  and  were  pul>- 
lished  by  the  defendants,  with  no  scandalous,  defamatory,  unworthy,  or  unlawful  mo> 
live  whatever,  and  that  the  proceedings  therein  reported  took  place  publicly  and  openly  at 
the  police  office,  and  the  reporU  or  accounts  thereof  composing  the  said  supposed  libels, 
were  printed  and  published  in  the  said  newspapers  aa  public  news  of  such  public  proceed- 
ings, and  with  no  other  intent,  and  for  no  other  object  or  purpose  whatsoever :  Held,  upon 
demurrer,  that  this  plea  was  bad,  inasmuch  as  it  was  no  justification  of  the  publication  of 
slanderous  matter,  that  it  contained  a  correct  report  of  the  proceedings  wbidi  took  place 
in  the  course  of  a  preliminary  inquiry  before  a  magistrate. 

The  third  plea  was,  that  the  several  matters  and  things  in  the  supposed'  libels  contained 
were  true :  Held,  that  thia  plea  was  bad,  because  it  was  uncertain  whether  it  meant  tbst 
the  report  in  the  newspaper  was  a  true  report  of  tlie  proceedings,  or  that  the  facts  meoUooed 
in  it  were  true ;  and  if  l^e  latter  were  the  meaning,  then  the  plea  was)  much  too  general. 

The  faurth  plea  to  the  whole  declaration  stoted,  that  the  supposed  libel  vras  nothing  more 
than  a  fair,  true,  and  correct  report  of  proceedings  which  took  place  publidy  and  openly 
before  the  justice  at  the  public  office :  Held,  that  this  plea  was  bad,  because  it  was  no  an- 
swer to  those  counts  which  did  not  allege  that  any  proceedings  had  taken  place  before  a 
justice. 

The  fifth  plea  which  wis  pleaded  to  the  counts  containing  the  libd  of  the  lOCb  of /a<y 

wat, 
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grievances  by  the  defendants  as  thereinafter  mentioned,        18S4>. 


DOXCAN 


been  suspected  to  have  been   guilty  of  indecently  as- 
saulting female  children,  or  of  attempting  to  violate  the        against 
persons  of  female  children,  or  of  attempting  feloniously 
to  ravish  and  carnally  know  any  female  agauist  her  will,  p|^„ri^o^^j,e 
or  any  other  such  crime;  and  that  the  plaintiff  before  «t*;of/u/y  wi» 

•^  ^  ^    ^  I  -»  before  the  ju»- 

and  at  the  time  of  the  committing  of  the  said  several  '•««,  and  un- 
derwent a 
grievances  by  the    several  defendants  as   thereinafter  longexamin. 

ationi  M  in  tbe 

mentioned,  was  and  still  is  a  solicitor  of  the  High  Court  second  pica, 
of  Chancery.     By  means  of  which  said  several  premises  occa«on*tiie* 
the  plaintiff  had  not  only  obtained  the  good  opinion,  &c.  3l^,Vd''Liv>u 
but  also,  in  the  way  of  his  aforesaid  profession,  was  ho-  '"7|f*,|,//|^t 
nestly  acquiring  great  gains,  &c.,  to  wit,  at,  &c.     And  ^".*  **»«  <^^P**- 
that  before  the  printing  and  publishing  the  respective  »>atira,  and  by 
false,  scandalous,  .malicious,  and   defamatory  libels  in  peared  that  Uie 
tbis  first  count,  to  wit,  on  the  8th  ilay  ot  July  1823,  plained  of  did 
to  wit,   at,   &c.   the   plaintiff  was  taken   and  brought  fuu,  fair,  and 
before  Thomas  HaUs,  Esq.,  being  then   and  there  one  "f  wra??']^? 
of  the  justices  of  our  lord  the  present  king  for  West-  •Jj5^®  ^*|*^*^ 
minster,  and  Middlesex,  to  answer  a  chariice,  complaint,  ii«t  ground,  it 

'  &  »  r         •»    was  held  tliat 

and   accusation   against   the  plaintiff,   for   having    as-  this  pica  waa 

^  ^  ...  clearly  bad.) 

saulted   Ann   Chandlery   and   behaved  in   an   indecent      The  sixth 

11  11  1   .      •/*•  1     •  1  P^^  which  wai 

manner  towards  her;  and  the  plaintitf  being  so  taken  pleaded  to  the 

and  brought  before  the  said  justice,  the  said  charge  was,  isOk  of  July, 

to  wit,  on  the  8th  day  of  Jtdy  in  the  year  aforesaid,  to  pu^j^ltiff  JaV  * 

wit,  at,  &c.  proceeded  upon,  and  in  part  heard  and  ex-  potki'office,**** 

amined  into  before  the  said  justice,  and  certain  witnesses  *"^  ordered  to 

•'  enter  into  re- 

were  heard  and  examined  concernine:  the  said  charge,  cognixances,  as 

^  ^  ®/    in  Ihe  libel 

of  which  said  witnesses  so  heard  and  examined  the  said  mentioned : 

M  ,  1    1        ^      1         .         .  1  IU\^,  that  this 

Ann  Chandler  was  one,  and  the  further  inquiry  and  ex-  plea  wa9  good, 

inasmuch  as 
the  publication  of  the  15th  of  July  contained  no  statement  of  the  evidence,  nor  any  com- 
ment upon  tlie  case,  but  merely  stated  the  result  of  what  the  justice  had  thought  (it  to  do. 
The  seventh  plea  was,  in  substance,  the  »ame  as  the  fifth,  and  held  bad  for  the  same 
The  eighth  being  similar  to  the  tiztb,  was  held  good. 

amination 
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16S4,       aoiinatioD  oonceming  the  said  charge  was  acyounied  hj 
7/DqntJkv      ^^  ^^  justice  to  8  future  day;  •but  at  the  time  of 
.  printtog  and  publishing  the  fidse^  scandalous,  malicious, 
and  de&unatory  libel  in  this  count  mentioned^  no  bill  of 
iodictoaent  had  been  preferred  against  the  plaintiff  for 
or  in  reqieet  of  the  said  charge,  nor  bad  any  trial  oTtfae 
plaintiff  by  a  jury  of  the  country  been  had  or  taken 
place  for  or  in  respect  of  the  said  chai^  and  the  sab- 
ject^matter  of  the  said  chai^  was  then  undecided  aod 
undetermined,  to  wit,  at^  &G. ;  yet  the  defendaots  weU 
knowing  the  premises^  bat  contriving  and  intending 
wrongfiilly  unlawfiilly,  and  maliciously  to  hindtt  and 
obstruct  the  due  course  and  proceedings  of  the  admi- 
nistration of  law  and  justice^  and  to  hinder  and  prevent 
the  plaintiff  from  having  a  fair  and  impartial  trial  in 
req>ect  of  the  said  charge,  and  to  influence,  inflame,  and 
prejudice  the  minds  of  the  liege  subjects  of  our  said  lord 
the  king  against  the  plaintiff,  and  to  make  it  be  believed 
that  he,  the  plaintiff,  had  been,  and  was  guilty  of  having 
indecently  assaulted  a  female  child,  and  to  injure  the 
plaintiff  in  his  aforesaid  good  name,  fame,  and  crediti 
and  also  in  his  said  profession  and  business  of  a  soiiettori 
and  to  subject  him  to  the  pains  and  punishaient  to 
which  persons,  wlio  afe  guilty  of  indecently  asssoking 
femailes,  are  liable  by  the  laws  of  this  kingdora,  and  to 
veae,  harrass,  oj^ess,  impoveriali,  and  rain  bioi,  the 
plaintii^  heretofore,  bbA  before  any  bill  of  iadictflaent 
was  preferred  against  the  plaintiff  for  the  said  supposed 
offence,  andbefiMre  any  trial  of  the  plaintiff  was  had  by 
n  jury  of  the  country  for  the  said  supposed  6ffenoe,aod 
whilst  the  subj^ct>-naattef  tf  the  said  chavge  was  unde- 
cided and  andetermined, * towit,  dn  the  10th dsijotJf^ 
18SS,  to  #it,  at|  Aux  unlawfoHy,  wimgfoUj^  malicioiiiiy> 

and 
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and  iojuioufly  did  print  and  publkbt  and  cauae  to  he     *  18f  4. 
piimed  and  published,  in  a  certain  newspaper  called  the 
JitMmng  Heraldf  a  certain  6cand«Ioiu»  malicious  and 
d^matoiy  libel,  of  and  concerning  the  pbuntaff,  and  6f 
aodccmeeriiing  the  said  cbarget  and  of  and  ooweming 
the  Sidd  |Hxiceeding  upon,  and  in  part  hearings  inveati- 
galii^  and  examining  of  the  said  charge  befbre  the 
said  justice,  containing  therein  divers  scandalous,  ma- 
liciotta,  and  defiimatory  matters  and  things  of  and  con- 
-  oeming  the  plaintifl^  and  of  and  concerning  the  aaid 
chaiigie,  and  of  and  ooncernbg  the  said  proceeding  be- 
fore^ and  in  part  hearing,  inirestigating,  and  examining 
the  said  charge  before  the  said  juatlce,  acoocding  to  the 
tenor  and  e£kct  blowing :  that  is  to  say,  ^  One  Mr. 
Jndrew  Duncan  of  New  Inn,  (meaning  the  said  plaintiff,) 
underwent  a  long  examination  oo  a  charge  of  having 
indecently  assaulted  a  female  child  of  only  diirteen  years 
old,  (meaning  the  said  Ann  Chandler,)  the  evidence  of 
the  child  herself  (meaning  the  said  Ann  Chandler,)  and 
her  companion  Mr.  Duncan*8  (meaning  the  said  plain- 
tiff's) own  cousin  of  the  same  age,  displayed  such  a  com- 
plication of  disgusting  indecencies  that  we  cannot  detail 
it.    It  is  right,  however,  that  we  should  say  the  accused 
(meaaing  the  said  plaintiff)  denied  the  principal  fects 
allqied,  and  dud  the  children  made  some  slight  variation 
in  their  evidence.    Eventually  the  accused  (meaning  the 
said  plaintiff)  was  admitted  to  bail  himself  in  100^  and 
two  anreties  in  4p/.  each  for  his  appeaianoe  again  (aaean- 
ing  tba  appearance  of  the  aaid  plaintiff)  on  Tuetdof 
next.''    Then  followed  eleven  other  counts  on  the  same 
libel.  Slot  matemally  differing  from  the  fiart.    ThirteeDth 
eoimtt  .that  before  tibe  respective  printing  and  publishing 
thajiespec^a  jcandajpus,  joaalicioov:  i»^  de&mwtory 

libels 


ffnir^iOTi. 


^tlMig/jtJbeQ^'ttid  |heie>«iieoiilke  jil9liQdld£«oifr  ImA  tKc 
t9^m  togMJbr/.  WirsAiriwitq'  ^gfad  jMhMfgJif,H«o»^pM^» 

Mi<tei¥iiigm9»tiltad<4itio.jrM»  Ghrn^  maiibthm*^ 
«i.4iideae«t. manner  toi^ai^iier}  -asdttieipkiat^ftjbefiag 
sq  tateii  tmd  brought  before  the  said  JQstice^i  tuid -before 
^the  r^j^poctiva  printing  aitfl  pubUabkigiithe^irsipeotn^ 
scandalousy  inaliciouS)  apd  defiimatory  Itlieb  iB^dHS 
thirteemh  count  mentioned,  th^  said  cbarg^  ocnoplaioif 
and  accusation  i^as»  ta;wUy'On  the  8tk  dgf-f^Mj^mAk 
jear  aibrdsaid»  to  wit^  at,  &c.  proceeded  bpbQ'tand>4i 
.part  heard  and  examined  into  before  tke  aaJd^jiwaMnJ 
^and  certain  witnesses  >vere  beard  and  examined  faaehing 
and  concerning  the  said  charge,  and  ib^  fMtmt*  tn* 
quiry  and^examination  concerning  the  saidcfaatgei^as 
ad^uiuied  by  the  said  justioe  to  a  future  day.*  Jkhd 
whereas  heretofore^  to  wit,  on  the  said  15th«kif'<tf  JU^ 
ID  the  year  aforesaid?  to  wit,  at,  &c.  the  said  cbarge^aa 
further  proceeded  upon  before  the  said  Tkoiisas  £Mtr 
the  ^aid  justice;  ^  CVhe  induoementr  thea?ipr9eeBdbd4M 
in  the^first  GCj^at  fitimnhe  *'  to  the  *  ia  p«  5584J  toMI, 
ontl^^^tb^^day  oft/ii^lf^S,  at,.&c.;unlmvf«tl]i^jmap 
Jf¥l';rfis^«<l^al|^ijf^y,^nd  ^yurionalyt'^tftpriiiiltodi 
{\«d>U$b;^i9  <A  ^^ir^MRi^fi.  MH*A»»Jkft^wi^«Ar«M 

».ce|t«|i  «4ket:«fai}d|lb)IW^')ii|^oi|j[^,mE|)d|fri|i^^ 

lil||^iOC:^Q4c9A«^c^:>tHaf|)laN^^  4fid»<M»o* 

peraiBgrf^^fi^i^^rij^  a9^i>f  ^floAop^l^iiipilfal  Mb 
V^cP9j¥dH^1il»ef«}(KfS^  fm«»i«ii^f ^f^insdeibrslimnddl 

\     :^?PtVf  few  JV3»^ff9  V9^  &l  Wai«W  icf^fU  m^ 
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said  diarge,  and  of  and  conoeniing  tbe  said  prooeedingi  ,  IMIw 
tlicreapon»  according  to  tbe  tenor  and  eflectfiittowingx 
that  is  to  say,  <*  Andrew  Dunean  the  attorney,  (meMiing 
tbe  said  plaintifl^)  who  was  charged  a  week  ago  with 
attempting  to  violate  the  person  of  a  girl  of  thirteen 
named  Aim  Chandler^  (meaning  the  said  Ann  ChanHer^) 
was  again  examined,  but  no  further  evidence  was  heard, 
and  be  (meaning  the  said  plaintiff)  was  ordered  to  enter 
into  recognizances  to  the  amount  of  200/.  for  his  ap- 
pearance at  the  sessions,  and  all  the  witnesses  were 
bound  over  to  prosecute."  There  then  followed  eleven 
other  counts  founded  on  this  Itbel  of  the  16th  of  Jufy. 
The  inducement  at  tbe  commencement  of  this  deiclar- 
ation  applied  to  the  first  twenty-four  counts.  There  then 
followed  twelve  counts,  of  which  some  were  founded  on 
the  first  libel,  and  others  on  the  second,  to  which  the 
.  inducement  did  not  apply. 

Plea  first,  general  issne.  Second  plea,  as  to  pub- 
Ibhing  the  several  libds  in  the  declaration  mentioned, 
that  before  any  of  the  said  several  times  when,  8cc 
to  wit,  on  the  8th  day  of  July  ia£S,  at  the  public 
police  office  at  .Beno  Street^  in  the  county  of  Middle^ 
ser,  before  the  said-  Thomas  HaUSf  so  being  such 
justice  as  aforesaid,  the  plaintiff  did  undergo  a  long 
examination  on  a  charge  of  having  indecently  as- 
saulted a  female  child  of  only  thirteen  years  old,  to 
wit,  one  Ann  Chandler^  and  attempting  to  violate  the 
person  of  the  sud  Ann  Chandler^  and  the  evidence 
of  the  child  herself,  and  her  companion  the  plaintiff*s 
own  cousin  of  the  same  age,  did  .upoti  that  occasion 
then 'and  there  display  a  complication  of  disgusting 
indecencies,  although  the  plaintiff  then  and  there  denied 
tbe  priaeipal  hdB  alleged,  add  tke^  ehadiWr -mad€ 
Msna. slight  varialion  in  thttr  enridoMMb  and  cveotoally 

Vos.  III.  O  o  the 
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.i^-  1^6  plaintiff  was  on  that  occasion  tben  ftod'^thete  ad- 
mitted,to  bail  hiiQself  in  100/.  and  two  aureties*  in  f Ol. 
'^h,  for  the  appearance  of  him,  th^aaid  plaifitiC^  agkb 
on,  Tuesday  then  next  following.  And*  tbftC*4ftenrards, 
to/^wit,  on  TV^c^the  15th  day  of  Jn^  inthe  ^etf 
aforesaid,  at  the  said  public  office  in  B^mSHrti^'^Tt' 
saidi  the  plaintiff  was  again  e^iunined  b^tit  tte'fcaid 
^(Ihomas  HalUy  so  being  such  justice  is  Aforesaid,  lx>Qdi- 
ing  the  said  charge ;  but  no  further  e^Idencd^waa  beahl, 
and  he,  the  said  plaintifij  was  then  and  there  ordte^  ^ 
the  said  justice  to  enter  into  recognisaneias  to  die 
amount  of  200/.  for  his  appearance  at  the  sessions^'and 
all  the  witnesses  were  bound  over  to  prosecUtew  And 
that  the  said  several  supposed  libels  in  the  said  dediir- 
ation  mentioned,  contained  and  contain* no  other  tha& 
a  true,  fair,  and  just  report  and  account  of  the  pro- 
ceedings which  took  place  on  the  said  8th  and  ]5(h  days 
of  Jviy  respectively,  at  the  said  public  police  office, 
Baa)  Street^  aforesaid,  on  the  respective  occasions  afenre- 
said,  and  were  printed  and  published  by  the  defendants 
in  the  said  newspaper  called  the  Morning  HeraU^  with 
no  scandalous,  malicious,  or  defamatory,  unwortbyi  Or 
unlawful  motive  whatever ;  and  that  the  said  proceed- 
ings therein  reported  as  aforesaid,  took  place  as  aibre-' 
said,  pablicly  and  openly  a^  the  said  police  et&dt^  and 
the  sfiid  reports  or  ax^coqnts  tba'eof  conlpo^ii&g'llie  said 
supposed  libels,  were$p  prMitsd.attAitiibliahedaspfere- 
said,  in  ..tho.saic)  pewspppei^.  us  |)irf)^C'^ndws/jdf  .hidi 
pui^ic  proce<;diiig^  and.  withiiM>  oilmen  tfi^ht,aand'far 
no  oi|h?r  object  oripu?pq*e. wbgtsftevfef J:  Iwiwlfc  il^.&ct. 

Third  ,j*e^  ^b^tjbe  teveraLiop^ttdra()Mdiitliigakih 
the.anid  «^^?al  sbhrps?^  K]^e|s  fi;on^^i  ^tm«nd .Ae 
true.  .   !•    -.;    .  .^.^    .  ^    .,.    ,.       ;..  ,.^ /[  .^.,^^ 

Fourth  plea^  Uiat  the  said  si^ipcise^  libels  rest*iti«dy 
.  -        "^  ifrcre, 


m%y  luid '  wn^sMd  itf  netfaifig  more  tYoai  fkir,  tirde,  Mfl      lM4» 
^tftrset^rspOM  iv  the'Muct  neVipapef  called  Che  MbtH^     ^^ 
liifaftril^)  ^tprbcKtedings  whkh  tbok  place  puUicly  fttifl     .^^^!|L ' 
opnriy  belted' th^'^aid  7%(n»tf5  Halkt  s6  being' such 
jnii|iceilis  ^N^id^  dt  the  public  police  office  ^t  ^cncr 
AMtf  Mifeitoad)  kind  this,  &c. 

'  ii:^Mtll  fdei^  y '  tK^  prhiting  imd  pufalishingi  ahd  cam'' 
ifag  Oo.ibe^imhted  «iid  publlshedi  diesevetal  supposed 
Ittiri^  ki  'th^  Mid  declariitioa  mentioned,  "vvhrch  cbh-^ 
tAiDiidl>ar  «uiy  pait  of  the  following  words  or  matter; 
^tba$:fiBigpii^)  <<One  Mr.  Andreon Dunamy  of  Nem  Inn^ 
VBdtfvmctt  &  long  eKaiiiintffa>n  on  a  charge  of  having 
>iadec«Blly'assaiiIted  afemiile  child  of  only  thirteen  years 
^iti  Ih^  ^«rid6nce  of  the  child  herself^  and  her  com^ 
paitio%  Mn  DtmcUffs  own  cousin,  of  the  same  age,  di^ 
I^agred?  such  a  complication  of  disgusting  indecencies 
.that  we  oaoftot  detail  it.     It  is  right,  however,  that  we 
should  aaythe  accused  denied  the pi'incipal facts  alleged; 
flsidr'tlmC  the  chitdren  made  some  slight  variation  in 
lliair  e^rideuce.    £vetitually,  the  accused  was  admitted 
to  bail  hinnsdf  in  100/.  and  two  sureties  in  50/.  each  for 
his  Appearance  agani  on  Tuesdtnf  next;"  the  toid  de- 
fimdants  say,  tbat  fiie  'isaid  last  mentioned  several  sup- 
ffo^oA  Kbds  wem,  and  att  'several  copies  only  of  ^le 
sod  dieimjio  supposed  libel  printed  iind  puMi^hed  by 
Ilie  fliMlidefeiidanIs  ircs^^ral  cdpies  of  the  said  public 
^wmmMprnphrtuiMi ttM* ii^lhiiH^  HarMd  of  Jhinddif  the 
Ibeih  daywf  q/Uj^  k8«a^af(}rafi{d  r  Jind^at,  befbre  that 
iAii^(lD.lfttjn6n>^  flfidld'Bth  dtty  of  ^ry 111  that  jretin 
tkubA^  fim««iff>  bad^b^fl,'and'ii^a^  \h  itxA  i:ourse  of 
.ikiKR<i^t^'^Mi^^^i^b¥  tol4)^  ^uM^  pdtde  offi<^  in 
^AitriSfM)f^iii»ito«tftintjr^  Mtf d?^5Kr^  btifcM^  Hfiom^ 
Hidlsy  Esq.,  one  of  the  Justices  for  Westminster  and 
JdUMflpi^  ^<'&iidiy«rn^  <i6^iii  cHai^  or  c^inplaiitt 
.    -     -       »  O  o  2  made 

0  ■: 


.IHt:       W^.H.f^^^^  ^^  Chandler,  Ae  jomffsr,  .^^^  ^^ 
^^!^%P}^W\  f^^rhaving  indwjently  aJM«u\^ 

.♦flS^,!lS»Hpl?!ptiff  did  t^q  and  rheve  ^n^r^^^^ 

'l^fi!»^,R^#Jy^^^         prince  gf  ^^  said^lamtiff 
>^^**^  ^}^  JUStife,  Afin  Chandler , the  '^^tt^^^^^ 
,mptfa^  of  tbfi  ,S9id  fdnn  Chandler i  did  ipalce  oatE  and 
d^(^.as..foUQiv9 :  ih^t  ia  to  say,  (This  plea  then  set  out 
.yer)^1^ia  the.deposi^ons  taken  before  tHe  magistrate,  ]l>y 
^e  QJ^.wj^cb.Qiade  by  a  surgeon,  it  appeal^  that  Aun 
Chq^^  bad  yeyerol  times  answered  in.  the^  nej^ti?e 
to  cejrtMn  c^ye^tions  put  by  himi  to  vbich  sher^anaw^red 
U\  tbQ,  affirmative  before  the  magistrate.)    And  tliat  t^ 
plaint^  then  and  there,,  on  the  occasion  aforesaid,  de- 
nied the  principal  facts  alleg^  against  him  as  Aforesaid, 
and  was  eveiitually  adtnitted  to  bail,  himself  in  lOOL  and 
two  surges  in  S()L  each,  for  his  appearapce  agaixv  on 
Tuesday  then  next  before  the  said  justice^,  to  answer  the 
•aid.cbaq;e,or  complaint,  to  wit,  txljmdon  aforesaid, 
in  ^  the  parish,  &c  aforesaid.    Wherefore  the  said  de* 
ftpcjaqls  j>t;Mited.and  published,  and  caused  ,to  b^  printed 
^q4  publish^,  the  said  suppos^.  libels  in  the  iptro- 
1  )^9<$9|^  jffffX.  9f  this  plea  ^enttoqfd,  in,  copies. <>f  toe 
yM^SS^ff^i^^^^W^  called, the  ^orv^^HarM^^ 
2?^^M:^ ««  W^  f?T!  "°^  *?  *f^«'^P«[,*-^ 

j-^Jit^J^^P  yefrafpres^dj  at  the  s^id.  police  office  on  die 
.sM)nBflWPK;tf>^  J^4A9^  mentioned  supposed  libels,  was 

of  4i^,l|i4,f|«pp«]p«r,  as  |H^  of  Oe  jmd Jiut 

'  mentioned 


in  THfi 


^^'i~'^^^^V.ii'of%i!6M¥i^, 


"  SuE&^plea,' as1to  £he  printing  Aid  puWisfififg,  UAtl 
causing  to  loe  printed  and  published/  the  'safd^^ve?£l 
^uppos^  Ubeis  in  the  said'declaratibh  n^^iidbld'^,  ^liltijh 


c»ntiun^aif^or  'any 'pari'  df  the  foitdWiAg  £riatfi6Pi^*1tfi2t 
IS  to  ^ay,^"^  ^Andrew  l>untan\iie  ittdrney, '  isHb  ^Is 

^cbai^^a  wieek  ago  wiifa'atteuipting'td  i^idldte^tl?d 
son  ot  a'^girf  of  thirteen,  named  'Jf&i  ChJHcOHei^i'^^ 
amm  examined,  but  no  further  evidence' Vais^lreiMy 
Bna  ne  was  ordered  to  enter  into  recogni2an<^e^  ^lo 
ue  amount'  of  200/.  for  his  appearance  at  the  ^si^ 
sioiiii,  an<3  all  the  witnesses  were  bound  over  to  prosi* 
cuie.^  The  said  defendants  by  like  leave,  &c.  here  siiy, 
that  the  said  last  mentioned  several'  supposed  libds 
wer^  and  are  copies  only  of  one  and  the  uime'  Ktip' 

^pdse^  libel,  printed  and  published  by  the  iaid  defiUi* 
ants  in  several'  copies  of  the  said  public  newspap^, 
'callea  the  Morning  Herald^  of  Tuesday  the  16th  day  of 
July  1823  aforesaid;  and  that  after  the  said  procdedtngs 

'at  the  said  public  police  office  in  the  last  preceding  plea 
mentioned,  had  taken  place  as  in  that  plea  is  mendon'ed^ 
ahd'HvInch  did  actually  take  place  as  is  thereiti  stated 
and  set  forth ; ,  and  before  the  said  l6th  diay  of  Jb^  ilii% 
to.  wit^^on 'the  15tt  day  oi  July  in  thltt  year,'Ae  iiud 
AnarctD  was  publicly  examined  at  tfk^  's^d  'poMSb  iiflfbe 

•^feSrorl^tlSe  said  jusiii:'^  f^spectfn^^^  the ' ^ild  'cWgS  w 
'complaint  m  'the  said  last  pYea  menti(&itea,  ISuC^lcAii'feMler 
evidence  was  on  that  occaiion  heard  f^pe^&igHISPlBid 
charge  or  complfaint ;  ahJ  ne,  tlie  saia  ^8mP,  dl^TTOa 
and  there  ordered  oy  the  said  justice  to  enter  mto  re- 

iirffaiB^  siu  ^^  ii*'an-3iii£'q  ^^^tidOFafWdii  jbxi|.jdl}fi 
.  tn^  said  county  of  micUOaeXf  to  answer  (he  IBia  icharge 

O  o  S  or 


f «  .  OASES  IK  MICHAElMAS  ^£EM 

1MJ4[,  pr  complaint  And  all  the  witnesifes '  ^  'i^mteed^ilS^ 
the  said  last  plea  mentioned,  wer^  boofja'ti^r'fiS'^ 
secute  for  the  same  at  such  ses^ibiAfs,  "td  iiftii  A^;'1S& 
Wherefore  tlie  said  defendants  pKnted  adff  t>flB!fill^ 
knd  caused  to  be  printed  aftd  pcrt)Iislied,''Vbi'ite!lil'^sfi^ 
poaed  libels  in  the  introductoi^  pirffc  tit  iHi^^ifl^  ^SS^ 
tioned^  in  copies  of  the  said  public  newsj^apeiTdiS^Ntii 
Morning  Herald^  of  the  said  1 6th  Say  otJilb/^  as  vM  f<iii$ 
and  the  same  being  a  truei  fair,  just,  and  coh^ett^it^ft 
and  account  of  the  said  proceedings,  whn^h  sotoiolc' jptatie 
on  the  said  15th  day  of  Jm^  at  the  said  police  office  do 
the  occasion  last  aforesaid;  and  the  said  repdrt^dr'^ 
oouBt  thereof  composing  the  said  last  metitibtied  sd|>- 
posed  libels,  was  so  printed  and  published  in  ihe  skU 
newspaper  as  public  news  of  the  said  last  mendondd 
proceedings,  and  with  no  other  intent,  and  for  no  oth^r 
pbject  or  purpose  whatsoever,  to  wit,  at,  &c. 

The  seventh  plea  was  pleaded  to  a  part  only  of  dke 
supposed  libel  of  the  10th  of  July,  in  all  other  respects 
it  resembled  the  fifth  plea. 

The  eighth  plea  varied  in  lilce  manner  from  the  sikth. 
To  these  pleas  the  plaintiff  demurred,  and  assigned  se- 
veral spedal  causes,  most  of  which  are  noticed  in- the  a> 
gument  ^     '    '^"''''  '■^"'' 

Patteam^  in  support  of  the  demometi  Xhe  aHtoad>fIaa 
»  clearly  bad,  inasmocb  as  the  Ubal  jdbes  nflft|9io&l|loh^ 
an  account  of  every  thing  wlnab. toofefdace  ^SomStr^* 
It  only  gives  a  summary^  or.what  th&Ribifeer  lOfn^idiMd 
the  result,  of  what  took  placA  'Tbht< jibing  in^  wki» 
the  p«Uieation  can  h^  (ttBisted:fay.thfi.t^^;whJMik«Ss 
out  what  actually  did  take  place,  the  plea  is  bad,  Ltm 
v«  fi^dt'er\a).  In  that^ta^theffiid  purfMrAd^tlb(<fte  a 
.      o  • 

speech 


sp^c^i^  tbx)(  ^jWi^jc^^wa^.  ci4le4  who  prqve^,  jail  tbat     I^^ 
hf4 '^W  ^W^  fciy  cijHnsd,  and  that  the  c^^f^n^anj^  jv/yp       '   ^'^^ 

mm^  9^(f|ef  pf  i^tp^^ .  The  plea  stated  th^  m  ^ft  such 
a  ^pf^^w^,  liia^l^  and  that  the  witness  called  proved 
a|t  tlp^.b;9d  b^i^^o  s^ted;  but  it  did  not  s^t  out  th^ 
evjljLle^c^,9r  jiifUfy  the  truth  of  the  ch^gjss  made  in  the 
CQMp^e^'^.^Pfefh :  and  the  Court  held  that  the  plea  |¥as 
jnsiijBfjieim  The  prin<;iple  of  that  decision  applies  h^re ; 
9J^  U^etfeco,nd  plea  i^  not  aided  by  that  which  sets  out 
the  de^^^itfons.  This  publication  in  a  newspaper  was 
circulated,  throughout  the  country,  lut  the  plea  put  upon 
the  reqord  where  an  actipn  is  brdught  against  a  party 
9|Ufpo(  }>e  so  circulated;  and  it  would  be  of  no  effect  in 
taking  away  the  sting  of  the  libel  unless  published  in  the 
89019  newspaper.  Then,  if  that  be  so,  none  of  the  pleas 
can  cure  the  original  defect  in  the  libel,  in  not  having 
stated  the  evidence. 

The  third  plea,  states  th^it  the  matters  contained  iit 
th^  libel  an$  truer  Now,  if  the  import  of  that  plea 
b^  ^at  th^,  libel  cqptains  a  correct  statement  of  what 
took  place  at  Bow  Street^  it  is  open  to  the  same  ob- 
jection as  the  second  plea.  I^  on  the  other  hand,  the 
ixi^itHoim  tlUt  tkr  fUMSE  is  guiilgr  of  .the  charge 
4»rMgbt«g|tilfiit  faimk^  it  is  a  bad  pka,  because  it  Qdght 
tt»  k&te^etni'inq'e^  particaUr^  and  the  facts,  ought  to 
faavb'tevii  letmmeaitedf.  mud*  time  and*  plaoe  ought  Co 
4tt^  bMi:.'alt^^^''  iJ'AHWik  V.'  Stuart  {a)^  Holmes. r. 
^etttM^{Vi^^'J(Jim\v.^ateQem.{€li     This. plea  is  aisp  had» 


-♦J  j.j.«i  j'l  ...i'^ 


Q  q  4  *  because 


JJmKCAM 


'.lUri     ^MI^9W(  »li4*'  lutt^Main  wheitor  tUnesns  tiitit  tbe  iep(M 
j^I^cnisAfie  .Atl^QctioQ  applies  to«4^e' foaydi  |^1te  mrw 

3^0h^Ori«  iimlber  otgectianako^hicU 
tl«3«(9iiAfAs,,f9<iiMily,  dftat  the  nmttera  oUflgai  opidOfltW 
tl^^,g^eii4 '  i«iue  {/  for^  assimiing  the  t  libeU  •  W^te  <  a 
oqfiopt  adeoMt :/of  what  took  place  nt  Bmi  Sf^eO^  the 
p\sm  ^  Bpt  luHtify  tbeniain  chaige^  but  go  onftf  to  liie 
nuHf^e^f.t^hipb  ja.a  mere  aegaUoti  of  maiici^^avchdiBt 
tnjg^l^.Jkie' pnwed  on  the  genM»I  issue  only roodi tbe 
efi|i^^of.{ilea4iog  that  in  bar  would  be  to  wittalntothe 
qi^t|oiiof  loali^e  from  the  coB^eration  eitbe^j^rfr^ 
I^msY.  JViaer.(a)  »  u 

.Tie  fifth  pleat  which  is  tonfined  to  the  Unit  iibei» 
stat^.aU  the  deposidons.  One  bbjeotioQ  to  that 
pl^  which  applies  also  2o  the  seventh,  is,  that  it 
appears  opcHl  the  face  of  the  plea  diat  the  lib^l  does 
not  contain  a  true  account  of  all  that  tbok  fdace^ 
because  it  does  not  contain  the  evidence  of  the  sar- 
geon,  which  is  very  material  to  shew  the  inuoosnoe 
of  t^^  plaintiff*  Supposbg,  however,  that  the  stste- 
meoV/pf  4be  eriden^  in  the  plaa  can  supply  ihe*  defect 
in^,ldbe^p^^bUcation,  aiid  that  that  ddes-camain  atrae 
sOff^imiryof  what  took  place  at  JSozoiS^^ii^nthsn^'the  • 
qi|«y(io(^.MNi|lj4^  raised,  whjsther  apsirtj^js  tofbeirfiowed 
tov|y^{UiRKi  im  ^i^^  <^parfelaj.pvbeee^nqgs[a9^#' 

p<d«}eb99k«i}  ^nldi^iilg    senoddoqs  wividi  jAefipiwtBty^* 
mattery jigftinstrlany  bidi^idyal*  -  Hr  hiis>been i exprMf  ^ 
hebi»t  thfit  ilf  is  an  dbnee  iO  publish  itepavteprbctodi 
ingl^M  ai)pi)>lWejfill(;^  Yhi^t  was?  nd^dql^r{fi%a/^i:^in' 

(«)  4B.i4'&^      ^      (*)  5M^  19S.  CO  2CNP./SS. 


^Qwtwg^^dp  the  gfoond  4fiitiiiich  ^bMttittom fiftVt^^ 
tendency  t6  pervert  thepoUic  niitt),  9kkd^  AtktSlbkM'^ 
GQiiive  of  judicsr'bjr^reTeBluig  B  fiurttfjii.  'j^^Bi^^. 
Fleet  (a)  this  court  granted  a  criminal  inrormatieb'KgDfedil^ 
a  fwrty  .&r  plt^islfihjf  in  dvkemtp&put  a  fibmftiihl^^jiFitke 
evideiioe||p(y6n<bdbrea  ooroniir'ijttry^  and  «he(yfAii0)ft¥'^ 
of  I^Qtd  CUaT  Justice  wtffiio^/^  and'  Mr.  JobtJ^  S^&9^ 
seeib  tc»  btf  feiiadBd  chiefly  fifR>a  tbt  giK>iild>lb(it  fiKi«lf  ' 
a  ptUkatfoa  'hadia'tendeDi^  to  prevent  a  fiiSr  4a4ali'  an4  . 
ilk J|fjrf>ir«  Gk»0ii^(ft)  this  cMrt  toppotted' a  Ani^Mtii^ 
pflmfatll.iipon'the  editor  of  a  newspaper  fer  *puMlsh^ 
pfQbee^i^whtie  the  patties  were  still  on  tb^ir^trM^ 
AHiM|eae  cases  «we  certainly  cases'  oS  iildietnMltit''1^: 
information,  but  no  distinction  can  be  taked'  itf  tfili-- 
respcNt  between  an "  indictment  and  an  actkm.    The 
indietmeDt  proceeds  on  the  grcMrod  diat  the  puUicadon 
has  a  tendency  to  prejudice  t&e  public  administration  of 
justioe,  by  preventing  a  fiiir  trialj  and  that  it  is  therefore 
unlni^I.     Now,  -  if  a  party  sustain  a  special  injury 
thereby^  he  ought  to  be  allowed  to  maintain  an  action. 
There  is»  indeed,  this  distinction  between  an  indictment 
and  an  action  for  a  libel,'  that  truth  is  no  justification  in 
the>foitner<case,  but  it  is  in  the  latter.  '  The  reason  of 
thac^^  however,  is,  that  ati  indictment- lies  because  the 
actf'tcomniitted  hds  a'teHdency  to  promote  a  breach  of 
the  peakie ;  <ind  therafore  truths  as  it  ^ay  pi^ucethat 
e&ct^^  iandljostifieatieni  :  That  distinction  mij^  ttppij 
toAmaaataks  Xihe'pttblUMkyn  of  ^xparte  prod^dtn^  * 
teiffad-lp  a  breach^' of  the*ptete:f6,  buH  the  rfiltton  itik  ' 
sigiied:>vfay  ^n  ^ictmcmtt  Ii«s  in  shdi  tttses  itt,  iMLl  the  ' 
tendeiky'ofVlhe'pbblioatiott  %'^io  p^^Sm'a 'ftftf'tMdL 
Noii^\\&^rid  ii]§uriqiia^'l£S^  the^  >jpiayiyUiii«tt^t:>^he'ln»^ 


^(byiS.^Jl3i9. 


innocent 
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iHt^      iDBOont  OP  gnihy.    BeBidi%JHeM  the  .pfiWfJMig'did 

c^okbclaiBi  >dn>teUinf^  as  of.'ffi^  CaarnrJfiUm^^aX 
lb  dmt  itspett. these  proceedutgs  difil|r.ni4taris^.>ftam 
those  in  a  court  of  josties^  wUd^  ;is  opcA  -tttiafi^  tfat 
itfterid;  ^  Ti^eo  if  a  psr^  ia  pyss^t  ^latchieTOBrfiyitilin 
by*  tIfe-iMmiasiliB  «f  the  mi^gisftrgtl^  'ha  ^tai'iilvl9'!iv 
motd  irigiit  U^  {RiUiak  9)jr  lastfeer  )pkioki{i*te»iiMf% 
iud  wbfoh  'Js  inyurious  to  an  kiilividuaU'  lk9fik*it<iLtm9lk» 
plaee  ik  ^ny  private  kmq.  Besides  it  eppoers:  ftb« 
what  feafrom  Loid  Ka^on,  in  iZr^r  y.  Ovm^AV.  diM 
even  ^tl|e  proeeedings  of  a  eoiiit  df  jitatiGe  osan^t/faa 
pubUabed  uader  all  circomstaiiceik  JRiqr  Ikl  Jfowj^  Cka^ 
/ttJff(^)  shews  that  a  party  is  not  at  liberty  U»  piiMinh 
$xif  matter  which  is  scaadaloiif  aad  iaJHrieus  U>  an* 
other,  merely  because  it  passes  in  a  court  of  jiistioe;  aii4 
so,  a  fortiori,  he  camiot  publish  matter  which  has  passed 
in  a  police  ofiioe,  wliioh  is  not  an  open  ooart  of  jus&e^ 
and  where  the  proceedings  are  expaite.  TbapaUkatkn 
of  them  has  a  neeessaiy  tendency  tp  prevent  f  fiun  Isial 
bi  the  dterkur  stage  of  the  innestigBtioD.  Ji«r.  v; 
Wrigii{J)  will  pr9bably  im  dted  on.  the  oth^r^sidehi 
but  that  was  a  publication. lof:  a  rqaort.ouiuiec  l^idM 
House  of  jGomnxma  i  .«iid  in:iZar.  vl  Ctie&mg  ^  ,Ufiwm 
held  that  a  speech  m«de  iatbsitiiiQus^i(OrinadfeJairfb% 
be.  publisUed  if  •  it  .oontaiQsl  libmoni^aMiteSi « <Xbaa..  M 
ft>^lkepolligr^suchpuhlidaiitas.ic  Thana  id Jn^eeddma 
omtOigipQt  adfaotage  Jwhkd^  niy  ariaaiifatibi^lMfaiirlbittt 
^  k  Kcoi^nfe^rbiiiuia^  t^L  antsqiaiisjiiifiai»ii^iaiip«4 
The'tMsibIa  advaatage  (^  that: bj)  acaidatilkilb#4>i^ 

^  (a)  1  JB.^C:37.  m  1  Ar.^&27J. 

'  '^  tJf«.4lifcaSS.j.  ill    n   -jU     ii..     .rlACiiULrq    iililQJit 

^    ^    '  '  cation 
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00010  femHiitl  M-^itnteKs '  ihv.  m  .agatibik  (^  piii^o 
acsnted;^  «im1  ariKlity'thtrefbver  lMure.a.teiideqe]rTt0uri»iflS 
tim'fldiiiu4i5tnKion0ffublUcjasticsk     ^    .        «   r-    ^c^  .Hi 

OoiilMf«idicbiiBidti£iqp9i^  of  ^m  descnf  tf^^ 
be.pafaiiihed^  iti^i^yi^  t0id«D2aUrcarttuMta«GC%  1^  atitl^ 
opMcevflaririuiiig  thefteliiigi  o£  i6«exy  penM  wha>i» 
uaftrtanAtidj^iakto  up  upon  any  cbaxgfL  'Whan  i)lMe 
such  a  xlii^fge  is  publirdied,.it  k  CTtBmne^jffdificuU.D^ 
taloi  oCF  thee&ct  of  it  I7  any  countsr  stateoiea^  cmdit 
majfffntsibly  maat  the  eye  of  tliou^ands  who  paay  noMt 
hear  lhal!^'tha  par^accnsed  waa  ultimalely  pfofodiiop 
a0oeiit.oc-guSly«  Tfaa  iacoQTeQiences»  tbarelinre,,  fab* 
finitely  ontif^^  any  good  that  may  arise  iftonn  sifch 
pnblicadonsr 

JB.  Xotej^  contriL  Theqaestion  i%  whether  to  pnW 
fidbia  Una  account  of  the  substance  of  w^at  passed  be? 
fore  a  aoa^atrsta  at  a  police  office,  respectinga  priaonar 
there  (iresent  ai;yl  charged  with  m  aUempt  ta  comnuft 
a  npci  published  in  a  newspaper  as  public  news  witboat 
ccttUDent-of  any  sot,  or  any  maliclons  or  defiaasatory 
jnodvNi,  b0  joatifiaJbla ;  .arid  if  to^  whcifasf  ther^BftaiiatS 
of  diC'  ldg&SNbmt!aia3d8kinnAitim»  :as  wialL  mt  all.tbe  inr 
daciaokOs  mantionfednni  Uifa »depoaitiMM»  Mist  ba  46tqilad 
in  ttt#^][mbtica()ianj  or.  whether  ^  is  «Bcignfc  4p  alate 
fMyrdMi^idutdneaiof  ifhsitpiBasnd  bci^>tba  ma^itraia. 
It^mayitoi'adinitiedv'diat  i^^oiteMof  1^1  luracaadia^ 
n^ib«»1ibtthhi9'^'«i^Hetl<er*^eiqparta'fir/Uot».:bte  a^U^ 
cases  in  which  they  have  been  held  to  he  so  libel- 
Ions,  may  ^  ij^jiae^.to  three  clas^j  Br^t^  where  the 
account  pubGshed  has  been  &lse^w.l4g¥7  coloured, 
..».  Waterfidd 


4SS4. 


timwiir  II 
JTurarar 

TaWAim. 


WcAerfield  v.  7%£r  jB/5^  Q^caic*«?^(a);  pxl  sea>ndiy, 

grhere.the  narratj^r  has  added  sprne  comiffents  or  opinion 

of  his  own  renectiiiir  on  toe  court  or  the  party,  SitUi  ▼. 

2«(?A«(i),  iraiV  V,,  Clement  (c),  ife*  v.  Jfee/  pfK  C^o^  ▼• 

tWs(ri,  BexY.Lee{f)^  B£J(!Y.WsRer{jk)s  or.tKirtly, 
«-3c#U  dfiJ  Alc  ;w  'v'!'-'  **  Iv^aiiJixp?  TioilBaiioufi  ^a- 
where  he  has, made  the  report  a  vehicle  of  blaspliemy, 
i9'/'"oq  Jivo  J; ;  :.-y.  S''Vc**'^&.  *'^^^  ^baaitiotjo  bcfi  ipjnv? 
Ikx  y.  Mary  Carlisle^  (AT  ,  The  same  doctnne  atmlic^  to 
-ioi  9:1;  ti,jj-<  .  ;  ,\  :(;;  ^yu, ;.  ;^  JB912  bagpiafiboo  liart 
reports    of  proceedmgs   in   parhament,  Bex  v.  Z^or^ 


Abingdon  (t)9  Jtex  y.  Creevetf{k)  The  pubMcatidta  in 
question  does  not  contain  a  false  or  hi^lv  coloared 
account  of  the  proceedinirs;  nor  |s  it  fu^companiea  wiUi 

comments  reflecting  on  tlie  character  of  the  individual; 

^-     -.      ,.  ,'.      .  ,        ".  ','     ■••^V  M-*<'u;>.>4 

nor  IS  there  any  thing  immoral  or  indecent  m  it;  it  is 

not^  therefore,  within  any  of  the  excepted  ca^es,  fbe 

publication,  therefore,  not  having  been  prohi6itea  by 

any  express  order  of  the  magistrate,  is  lawful  witmn  tlie 

j^eu^ral  rule,  as  containing  a  fair  and  true  account  of 

the  proceedings  of  a  court  of  justice.  There  is  no  express 

:hority  to  shew,  that  such  a  publication  can.be  made 


authority  to  shew,  that  such  a  publication  < 
the  subject  of  a  criminal  charge,  much  less  tbat  it  is  the 
:  subject  of  a  civil  action  at  the  suit  of  the  party  accusea/  In 
Rexy.Lee  (/},  the  decbion  of  Heiuk  J.  was  pemctff  cor- 
rect, because  the  libel  contaiued,  besides  tne  Depositions, 

-  expressions  and  representations  prejudicial  to  tpecharacter 

i:   ••  ,.'.;'.       ..;    ..•:       • ,-  .;  >  i*  i^":.*   '^^  <>V'*i  J^iVfiSB  auUuo^ 

OT  the  person  accused,  and  tperetore,  th^evidenb^  OTOred 
,t>',??_ii,.r   r.  f    •      t;   (..  n  ,:tn:,- hIouc/  eiJl  \d  ^rrutqi  viiB 

to  shew  th^.the  statement  of  facts  wi^s  waiYanted  py'tne 
92i*L>  i'Ai!  t^f^  i       '     ^};^i;  vT'fni  v»a  b^ninjiifjz  dvM  iliwad 

depositiqns  be6>re  the  hia£;istrates  was  not  adipissiD^ 
sia"^  />il  it  ,^'j  X\  v>/  ynuaf  jgiijau?  bltJOD  9d  ibjfl^.ni 

It  IS  true  that  the  learned  Judge  expressed  ap.opimon, 
\  itoUhOilouq  &a)  Jo  yvj>ii[Oiifio3iu  bsTjr/aoo  ^Lutgnoiw 

b9^;^^^^«^fe?Jffl*itfa?0STl  siolsd  Mi  ^Atlrf-^ljlai   esd 

(e)  t  Smith,  49\.  (f)  SEtpAsS. 

(S)  2  Campb.  570.  (i)  3  ^.  4^  ^.  167. 

that 


tlu t  the  publication  of  ^mrte  ^idence  befpre  a  trial  1884. 

was  of  itself  highly  criminal,  but  that  opinion  was  extra*-  ^ 

judici^.     In  iZ^:^  v.  Fisher  {a\  the  publication,  inst^d  J9mh^ 

of  m^rely,!ffivin£the  exBQiination,  contained  observations  utiawhT 

'  \''*JlVv  ^*'T^  '  '^        '1      *w  w^'-  •'W'  \vC 

pmqdicial  to,  the  {)arty  accqsed  i  and  in  Eex  v.  2%^  (5Jr, 
the  nubVu»|lon,CQntauied  a  coqi'ment  upon  the  fiicts 
whicb  nad  occurred,  and  charged  that  the  civil  power 
had  ocdisioned  jp'eat  mischief  and  had  called  out  the' mi- 
litary unn^pessaril  v. 

Assuming,  nowever.  that  the  publication  6t  evidence 
taken  before  a  magistrate  in  a  preliminary  eqquiiy  is  iiin 
indictable  offence,  it  by  no  means  foUoWs  that  the  party 
accused  can  therefore  malntam  an  action  agunst  the 
publisher  before  any  trial  has  taken  place.  Here  it  is 
alleged,  that  he  never  was  suspected  of  the  offence 
charged  in  the  libel.'  But  it  appears  upon  the  reconl 
that  be  was  suspected,  and  that  in  consequence  of  those 
suspicions  he  was  examined  before  a  magistrate.  Thefe 
is  an  averment  also  that  the  charge  is  undetermined. 
That  of  itself  is  an  answer  to  the  action.  He  may  or 
may  not  be  guilty.  The  defendants  have  made  no 
charge  against  hipi»  th^y  have,  only  stated  that  he  had 
been  charged  in,  .the  legal  way.  before  a  magistrate. 

Kow,  if  he  b^  fo\ind  guilty  and  the  law  be  put  in  exe- 

ji  .Qicrlt ''.*•••■: ;    ^'  :  •^'  .'•••*. '    •;-•      -    •  •.    .. 

cutipn  against  him*  be  Canqot  be  ^d  to  have  sustained 

,Mr7t!o?7rT^i)j  ';  1/T.  »-••;•  -..^   :,.  .%•  ,  .  ^'-    .  w     ,     • 

any  miury  by  this  pubhcation,  and  if  he  be,  acquitted, 

■*nj  /r  po''noT;r. *'"  -^fV  -'''.•  i  r,.    "    •  -^  •;  ,   '-i^'    '•-  ••  "•* 
he  will  nave  sustained  no  injury  from  it.     The  only  case 

m  which  he  could  sustain  injury  wguld  be,  if  he  were 

wrongfully  convidted  in  consequence  of  the  publicaUon; 

bot  he  ha».(bfo«ght\>is  present  aiptiop  l>efcyr|B  a  tiual 

has  taki^h^'blilcd,*  ahd  before  htcitnclHiVe^^ Sustained 


T^fumpf 


^^1^      Mf^^iMchtitmtim  of  abtknlry  %ild>iki  Mt ^Mtosti  lire 

Tb^'A»>a'  gMtt  dlBtlkieCk>fi  hJ«l«mn.)iMCt«iingB  it « 
eiVil  waSM^Md  l)k^ddMliiigt<  liyniUfOtiiitiit;^/'2iLa<  n- 

»dC«r€Jf<iiie  p^itiM-  libdfod  lip  j|b'>iiiriiniiMh«  o^fiU 
iAdldlMette.  >  ITbe  i)k$iec«'%f 4t  it  m^'^pi^Mt «  tedbch  of 
tbepeaee;  but  in  civil  acti^M)  die  losb  of  lefaHliclpr  ib 
ikto  fromki  (tf  thfe  MCioii.    Atibtllttrt^Uetitiolk»i  ^i^  «liat 
Uf  moitlUdfi  ati  ^^on  IJhe  l»artf  tftutt  ImM  soittdtied^wi 
xiijttt*y.     ThaS)  thmj^  a  public  ntiiattnM  sfa^M  b^^ 
{)articiilki]^  intonvenience  to  a  party^  it  dots  libt-ftttMr 
that  hb  can  maintain  en  action*    Td  do  dMU^ •Mff-teoaii- 
¥eni«n€e  must  l)e  sfa^wn  to  be  diflfeMitfiotn  tbttt  of  ibft 
test  of  tbe  kitig^  subjects,  Icesany.MmHr,^)    Mb^^ 
Ht th^ tttoe wiien thisaction  waft eomiBeiieed,  dift pkimiflr 
liad  not  stutained  any  panjcuhr  itijUry.    lie  had  dtiljr 
BuBered  dmt  incofirenienoe  which  k  sti^piMdtofeaidt 
to  the  piMc  ftom  siMsh  a  puUicttttot^  viz.  the  tendency 
bf  it  to  im|)ede  the  due  adtniiiistratioiR  ^f  justice.    TlM 
diird  distinctibh  between  indl<^nfente  «nd  tiivil  tOkM 
tot  tib^  hi  that  inthe  fbrmei<t¥(ith  i^no  ^^bH^Ht;  iftllft 
latter  it  is.     But,  both  in  a  civil  'tetlon  atid'Ht^atffai- 
dhittneht  the  libd  ifoUsI  contilitf  dlbcBH^inl;  itK^^Arii 
dtfflhE^iltoTy  matter,  thei<e  iAifet''bb^'M'^««U<^iht«iriM.ift 
fKe')piifty  ptdishin^  the4Ib«»/Md'tfK>iiMtoB>aft^^ 
iMfitittfhtd  irfie^'tiw^r^  Is  amiUMaimt^^ \aiilli»^fa 

gaol  and  J;ried  for  his  lifi^  and  would  haYe  Seen  hanged 
had  It  .flp<^  ^OB4..)for  LeggaC  l6r%S^n^^p^'  the 

W  1  SaOc.  IS.  ^  (b)  Cat.  Temp.  ^^iSK  W/' 

granaiy 
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gttamtyoCfaraitr  A.^  and  istenUiig  his  bac6n  f  Md  ther*      J09^ 

Zke  J«  saUt  ^^  If  ibefte  words  bad  been  coly  a  tiUfrmtive 

crf'.wlilit  pasledat  this  tcial^he  mtf^t  bave  plead^it.Mii 

axut  have  Justified,  tboogfa  at  tlie  uM  it  could  ottlj  JiKllfe 

boencgireft  in  ev&(kDce  in.mHigatkm  bf  da«u^;iis;  th^e 

tnfa  gilt  df  the  aetioni  \itfith  respect  tk>  ther*  cWendant 

btixi|^iriietberhe  ipoke  tlie  tro^s  fiilaely  a9d«lii/^cMiNS^.^ 

But  <Vry  V.  WoUtria)  is; an  ai^borfty  expressly  k 

poiat^  for  iha  libel  costiuiied  an  accodni  of  tsk  appM^ 

catton  toi  the  Court  of  King's  Bench  fbr  a  criminal  in« 

Surtoation.    Kow  diat  was  « n  txparte  proceedings  add 

JEjf9^  C  X  laid  it  down,  thfit  a  bona  fide  report  con- 

taildfig  the  substance  of  the  speech  delivered  in  tourt 

wvts  not  actionaUi^  and  that  opinion  was  afterwards  epn^- 

filTfied  by  the  Court  of  Common  Pltias*    It  is  true,  that 

in  that  case  sond^  stress  was  laid  upon  the  circumstance 

of  the'proeeeding  having  talcen  place  in  a  court  of  justice 

wbicbwasctien  to  all  the  world;  but  in  this  case  although 

it  was  in  the  power  of  the  magistrate  to  exclude  the 

pubUc,  Cox  V.  Cciendge  (i),  Bex  v.  Ban-on.  (c)    Yet  he 

dkl  not  do  so,  and  therefore,  in  fact,  it  Was  an  open 

caoM»     The  case  of  Cwry  v.  JVaUer  remains  unoantra*- 

4lkt»d  by  snli^eqvent  authorities.    It  is  recqgnised  by 

X^i^M^n/ft^roii^,  in  fUgles  v^  Noktsid)^  and  in  Bex  v. 

l¥j*«v.Wi  :In  Bifn  Y.  Wri^if)  it  was  heW.  that  the 

UriilA^llf  aitf  9e;<?opy{of  ^  ^^port  <^f  >  c(|mmittee  p(,tlic 

il4MAN^lra4)P9t4i^)^Sv:  X^9mt^mv^^.mffftV^ 
lk«i]MiWJRaa<ti  i9£xtbiltw)Ki^  ?fmi  Wor!^A,wmS^^ 

tmmXm. lifeikw.  1 33iffR 9w> cf^m^w^ «^ri^ ^- 

(e)  2  Ciini|»6, 570.  (/)  8  T.  U.  2S5. 

pressly 
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USf.       presdy  in  point*  and  they  are  only  opposed  by  a  fisw 

^  nisi  prius  dicta. 

ifpM  The  argument  on  the  other  side  assumes*  that  soch  a 

publication  will  prejudice  a  fiiir  trial  founded  on  a  fiiir 
accusation.  Now  it  is  to  be  observed,  that  if  an  action 
will  lie  for  such  a  publication,  it  might  on  the  same 
principle  be  maintainable  in  respect  of  slanderous  mat- 
ter contained  in  a  hand-bill  issued  for  the  apprehension 
of  persons  suspected  of  offences,  {Delaney  y.  Jones  fji),  is 
an  authority  to  the  contrary,)  or  for  saying  that,  the 
grand  jury  had  found  a  true  bill  against  A.  B.  for  such  an 
ofience.  Secondly,  it  assumes  that  the  bearers  will  keep 
the  proceedings  secret.  Thirdly,  that  what  may  lawfully 
be  communicated  to  as  many  people  as  the  police  office 
will  conveniently  contain  cannot  lawfully  be  commu- 
nicated to  others.  Fourthly,  that  there  will  be  a  triaL 
Now  no  intention  to  prosecute  is  averred  in  this  case* 
and  the  case  may  have  been  compromised  or  otherwise 
abandoned.  But,  in  fact,  publicatibns  of  this  sort  have  a 
tendency  to  protect  innocent  persons  by  oommunicaiing 
knowledge  of  the  accusation  to  their  friends  and  «i- 
abling  them  to  come  forward  in  their  defence.  It  is 
also  calculated  to  bring  forward  witnesses  for  the  pro- 
secution, and  to  prevent  the  repetition  of  crimes  and 
fiuuds  by  putting  unwary  people  on  their  guard.  Nor 
is  there  any  ground  for  making  a  distinction  between 
publishing  *  preliminary  proceedings  and  proceedii^ 
after  a  final  adjudication  has  taken  places  ^^m^  ^'^^ 
there  is.  an  express  prohibition,  for  it  is  eqoaUj  |ish 
portant  for  the  public  to  know  every  circumstaaoe  ^mi- 
Mded  with  the  administration  of  justic%  whether  aen* 
f  be  pronomiioed  or  not. 

(4  4JB^  191. 

In 
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Iq '^tler  toVnaintaTii  a  civil  acfion  !or'a'Iib^,*'toer^       iWMfm 


Ushes  l£e  supposed  slander,'  that  is  sufficient  to  neratnre^ 
mance;  as,  for  instance,  where  it  is  done  bonft  fide  with  H 
TOW  ro  obtain  iniori9ati6n  on  a  subject  in  which  th^par^ 
IB  umrestiaV  Jjelanei/\.  Janes  (a),  or  by  a  suitor  m  nis 
6wft'de{encei  Moulfon't.  dtnpkam  (i),'  cfted  1  Bam.  SfA. 
244.  or  l^'  counset  in  defence  of  his  clitot,  where"  tie 
oiaiter  is  pertinent',  Brcoh  v.  Montague  {c\  Hoigsim  y! 
ScarletlJii)^^oT  where  the  matter  is  uttered  for  the  purpose 
d^fi[iving 'information  to  a  party  interested,  as  in  the  case 
of  tlie  cnaracier  of  a  servant,  Edmonsons.  Stephenson  {e)9 
Wealherstcnev.  Ifawktns.  {/)  So  if  the  nfiatter  betittered 
byacfer^man  instructing  his  congregation,  Greefmood*8 
case  cited  Cra,  Jdc.  dO.  In  all  these  cases  the  occasion 
(ff  utiierihg  the  slanderous  matter  rebuts  the  presump- 
tion of  malice ;  and  to  apply  the  same  principle  to  this 
case,  the  reporter  for  a  public  newspaper '  has  ^lio  evil 
ini^mn,  'his  object  is  only  to  give  informaticM  to  the 
poblic  upon  a  subject  in  which  they  have  an  ibtl^rest 
Noii^  it  IS  perfectly. clear  thai  the  public liave  an  interest 
in  m^  piibliQ  administration  of  justice;  and  whatever  is 
id^aottbei^to  may  tie  lafwfully  published!  Upon  this ' 
g^diKocn^ism' upon  theatricid perfdfmaiite Dr liter^iy 
^iil&^'^%m^tl^Mtn;^  CdnKn^oi:'^^ 

fic^wk^  the  second  jplea,  it  Isi 

dfllWfcTyjl&lrred^        tHe  defendants  piitKsifiea  the  suo- 
poial  Biafiaerous  matter  without  any  indiciofu. motive, 

(•)  4  £9. 191.  Jo|l)ii>JMUtfK»Maq  pA  ^msi? 

(c)  c^/ocsa  .(<0  li'.Jt^'SSd. 

(^  I  ^ipw  S8.  •'*  ^**  Wl  CamjA.  555. 

-Vet.  III.  Pp  «■<! 
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18^^:      and  that  is  admitted  by  the  demurrer.    Besides  whidi, 

drcumstances  are  averred  upon  the  record  which  would 

negative  malice. 

Then  as  to  the  objection  that  the  libel  only  contains 

the  substance  of  the  proceeding,  and  does  not  set  out 

the  evidence.    It  is  quite  clear  that  if  the  evidence  had 

been  set  out  it  would  have  been  an  indictable  oflfenoe. 

Besidesi  it  is  almost  impossible  to  give  a  verbatim  report 

of  any  sort,  and  if  it  was  it  would  not  giv^  the  fidr . 

sense  of  what  took  place,  and  the  effect  of  saying  that 

that  was  necessary  would  be  to  prohibit  the  puUicaUon 

of  all  such  reports  in  future. 

Cur*  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 
.  Abbott  C.  J.    This  is  an  action  for  the  publication 
of  two  supposed  libels;  the  defendant  has  pleaded  seve- 
ral special  pleas  to  the  declaration,  to  some  of  which  the 
plaintiff  has  demurred. 

The  demurrer  was  argued  before  us  at  the  sittings  in 
October  last    The  declaration  contains  a  great. number 
of  counts.    It  will  be  sufficient,  for  the'  purpose  of  our 
present  judgment,  to  consider  the  counts  as  divided  into, 
two  classes,  and  each  class  subdivided  into  two  parts  or' 
branches.    The  first  class .  will  Contain  all  those  counts- 
which  are  preceded  by  introductory  averment  of  a  pro- 
ceeding before  the  justice.    The  second  class  will  con*. 
tain  all  those  counts  that  have  no  such  introductioiu 
The  first  part  or  branch  of  each  class  will  comprise  the 
counts  founded  on  the  publication  of  the  10th  cijvbf^ 
and  the  second  those  founded  on  the  publication,  of  the 
16th  oijtdy.    And  with'  this  distribution,  it  will  not  be 
necessary  to  advert  particularly  to  anyt  except  the  firat 

and 
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and  thirteenth  counts.    The  Lord  Chief  Justice  then.      19#l.^ 
read  thc^e  counts,  and  proceeded  as  follows :  wikWrtf  ^^ 

The  defendant  has  pleaded  the  general  issue,  and  also 
sonie  pleas  of  justification,  averring  the  truth  of  the 
faMs,  dntt  is,  of  the  supposed  assault,  upon  which  pleas 
isAea*  hiive  bteh  joined. 

To  the  second,  third,  fourth,  fifth,  sixth,  sevend)',  and 
e^M^pIeas  the  plaintiff  has  demurred.  The  third  plea 
all^;^'  ukrj'  shortly  that  the  several  matters  and' things 
in  the  said  several  supposed  libels  contained,  were  and  ■ 
are-true.  •  Now  this  plea  is  evidently  bad.  It  is  uncer- ' 
tain  whether  it  be  thereby  meant  to  allege  that  the 
report  in  the  newspaper  is  a  true  report  of  certain  pro- 
ceedings,'or  that  the  facts  mentioned  in  the  report  are 
true;  if  the  Matter  be  meant,  the  plea  is  much  too. 
geoeral. 

The  fourth  plea,  which  is  pleaded  to  the  whole  de- ' 
ckration,  is  as  follows:  that  the  said  supposed  libels  ' 
respectively  were  and  consisted  of  nothing  more  than 
&ir,   true,  and  correct  reports  in  the  said  newspaper 
called  the  Morning  Herald^  of  proceedingis  which  took  ' 
place  publicly  and  openly  before  the  said  T,  HattSf  so 
being  such  justice  as  aforesaid,  at  the  public  police 
oflSce  at  Bonaystreet  aforesaid. 

Now,  as  one  class  of  the  counts  in  the  declaration 
does  not  allege  any'pfoceeding  before  a  justice,  it  was  at ' 
least 'necessary  in  a  plea  to  that  class,'  to  aver  and  shew 
distinctly 'that  proceedings 'had  taken  place  before  a 
justice,  and  to  do  this  with  the  formality  and  certainty 
required  iri  pleading ;  and  4f  the  plea  be  bad  as  to  any 
part  of  the  matter  to  which  it  is  pleaded,  it  is,  according 
to  general  rtiles,  bad  for  the  whole.      '" 

The  fifth  plea  is  pleaded  tb  the  *st  branch  only  of 
the  two  classes  of  counts,  or,  in  other  words,  to  the  sup- 

Pp  2  posed 
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Iflg^l      posed  libd  of  the  10th  of  My,     It  alleges  that  ike 
-—-        plaintiff  was  brought  before  the  mi^trate  ai|d  examined, 

^^0#9^.  a^d  that,  on  that  occasion,  Ann  Chandler  the  mother, 
Jf{n  dandier  the  daughter,  jtin  Duncan^  an4  I^e^ 
Desormeaux  were  examined,  aqd  that  each  of  di^em. de- 
posed as  set  forth  at  large  in  this  fifth,  plea  $  and  tb^  the 
plea  goes  on  to  allege,  '^  wherefore  th^  def^danta  pq^ 
lijdied  the  supposed  libel,  as  and  for,  and  being  a  ,tnie, 
^,  just,  and  correct  report  and  accoi;^  of  the  said  ^ 
proceedings.''  But  upon  the  face  of  the  plea  itself,  it  is 
inanifest  that  it  is  not  a  true^  fiur,  just,  and  correct  ^ 
report  and  account  of  the  proceedings,  for  (without 
noticing  other  objections)  the  report  wholly  omits  the 
deposition  of  DesormeotLT,  in  which  he  dq>oses,  that  to  a 
question  proposed  by  him  to  the  girl  Ann  Chandler  as,, 
to  a  material  &ct,  of  which,  before  the  justice  «be  swpre 
to  the  affirmative,  she  distinctly  answered  *<  No^  he  had 
not ;"  and  the  same  question  being  put  to  h£^  over  and 
oyer  again,  she  always  repeated  **  No.!'  . 

The  sixth  plea  is  pleaded  only  to  the  supposed  libel 
of  the  15th  oiJviy^  which  allies  that  the  plaintiff  was 
examined  at  the  police  office,  and  ordered  to  enter  into 
recognizances,  and  the  plea  avers  that  the  plaintiff  was 
so  examined,  and  that  he  was  ordered  to  enter  into  sudi 
recognizances ;  and  as  this  libel  contains  no  derail  of  die 
evidence^  aqr  any  comment  upon  the  case,  but  nakedly 
stotes  the  result  of  what  the  justice  thought  fit  to  do^  we 
thiidc  this  plea  good.  The  eighth  plea  isgood  upon  the 
same,  grounds. 

The  seventh  plea  is  pleaded  to  a  part  only  of  the  sup- 
posed libel  of  the  10th  of  Julf/  ;  in  all  other  respects  it 
resemble^  the  fifth  pka^  upon  which  oiu:  opinian  has 
b^u  already.giyen. 

It 
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It  remains  only  to  consider  the  second  plea,  ^hicli  1^^. 
was  very  properly  considered  in  the  argument  for  thd 
defendants  ^  the  important  plea  in  this  cHuse.  That  ^Mgi£ksf' 
plea  stateit,  that  oh  the  8th  ofjidy  1823,  at  the  public 
police  office  Bcm-street^  the  plaintiff  underwent  a  long 
etaminatlon  beibre  the  justice,  on  the  charge  of  having 
indecently  assaulted  and  attempted  to  violate  die  person 
oi  Jnn  Chandler^  a  female  child  only  thirteen  years  old^ 
and  the  evidence  of  the  child  herself,  and  her  companion 
the  plaintiff's  own  cousin  of  the  same  .age,  did  upon 
that  occasion  display  a  complication  of  disgusting  in- 
decencies, although  the  plaintiff  denied  the  principal  fiicts 
alleged,  and  the  children  made  some  slight  variations 
in  their  evidence,  and  eventually  the  plaintiff  was  oh 
that  occasion  then  and  there  admitted  to  bail,  himself  in 
100/^  and  two  sureties  in  50/.  for  his  appearance  again 
oa  Tuesday  then  next  following.  And  that  afterwa^rds, 
on  Tuesday  the  15th  day  of  July ^  at  the  said  public  office 
in  BatD 'Street  aforesaid,  the  said  plaintiff  was  again  ex^ 
amihed  before  the  justice  touching  the  said  charge;  but 
no  further  eVideUce  was  heard,  and  he  was  ordered  by 
the  justice  to  enter  into  recognizances  to  the  amount  of 
200^  for  his  appearance  at  the  sessions,  and  all  the 
witnesses  were  bound  over  to  prosecute.  And  that  the 
said  several  supposed  libels,  in  the  said  declaration  men- 
tioned, contained  and  contain  no  other  than  a  fair  and 
jttst  report  ahd  account  of  the  proceedings  which  took 
place  on  th6  siiid  8th  and  I5th  days  of  Ju^respectivelyt 
at  the  said  public  police  office  Bam^street  aforesaid,  on  the 
respective  occasions  aforesaid,  and  were  printed  and 
published  by  the  defendants  in  the  said  newspaper  called 
the  Mhrtttrig  Herald,  Mth^  iio  scandalous,  malicious,  oir 
de&matory,  unworthy,  or  unlawful  motive  whatever; 
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and  that  the  said  proceedings  therein  reported  as.afore- 
said,  took  place  as  aforesaid,  publicly  and  openly  ai-the 
said  police  office*  and  the  said  reports  or  acconnts  there- 
of, composing  the  said  supposed  libels,  were  so  printed 
and>  published  as  aforesaid,  in  the  said  newspaper  as 
public  news  of  such  public  proceedings,  and  with.no 
other  intent,  and  for  no  other  object  or  purpose  what- 
soever. 

This  plea  is  founded  upon  the  supposition  that  it  is 
lawful  for  the  editors  of  the  public  journals  to  publish 
accounts  of  proceedings  taking  place  before  justices  of 
the  peace  by '  way  of  preliminary  enquiry,  and  with  a 
view  to  commit  to  prison,  or  otherwise  make  amenable 
to  justice,  persons  against  whom  charges  are  preferred 
before  the  justices ;  and  to  do  this  where  the  proceeding 
terminates  by  commitment  or  bail,  and  before  the  in- 
tended trial  can  take  place,  provided  the  proceedings 
themselves  are  conducted  openly,  and  the  accounts  are 
just  and  true.  This  proposition  was  strongly  contended 
for  in  the  argument  on  behalf  of  the  defendants,-  and  it 
was  inferred  from  the  supposed  l^ality  of  such  publi- 
cations, that  no  action  can  be  maintained  by  the  person 
thus  accused,  whose  character  and  reputation  may  be 
injured  by  the  publication. 

The  case  was  argued  before  us  with  much  learoiog 
on  both  sides,  and  all  the  decisions  and  opinions  of 
judges  that  have  any  bearing  on  the  question  were 
quoted  on  the  one  side  or  the  odier.  It  would  be  an 
unnecessary  employment  of  the  time  of  the  Court  to 
comment  upon  all  these  authorities.  It  may  be  sufficient 
to  say  of  them,  that  there  is  not  any  one  plainly  su{4)0rt- 
ing  the  affirmative  of  this  proposition,  and  that  there 
are  many  expressly,  declaring  the  negative.  The  case 
tapproaching  nearest^  and  certainly  approaching  nearly, 
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to  the  affirmatiye^  is  that  of  Currie  ▼•  JVaUer^  {a)  Tlie 
case  is  of  great  authority  in  itself,  and  derives  additional 
wdgbt  from  the  manner  in  which  it  is  mentioned  by 
Mr.  Justice  Lawrence  in  the  King  r.  Wright. 

It  has  not,  however,  received  the  sanction  of  subse- 
qoent  judges:  and  it  diffisrs  in  some  important  facts 
from  the  present  case.  It  was  an  account  of  a  proceed- 
ing in  this  court,  a  court  instituted  for  final  deter- 
minatioii,  as  well  as  preliminary  enquiry,  and  whose 
doors  are,  as  they  ought  to  be,  open  to  so  many  of  the 
pablic.  as  can  be  conveniently  accommodated  widiin 
its  walls.  The  proeeeding  now  in  question  was  before 
justices  of  the  peace,  and  was  of  a  kind  which  they  may 
lawfully  conduct  in  private  whenever  they  think  fit  to 
do  so.  That  proceeding  terminated  by  a  refusal  of  the 
application,  and  not  by  putting  the  subject  into  a  train 
for  further  inquiry  and  trial.  The  proceeding  in  question 
terminated  in  the  first  instance  by  holding  the  accused 
to  bail  for  his  future  appearance  before  the  justices,  and 
finally  by  holding  him  to  bail  to  take  his  trial  before  a 
jury.  Such  a  trial  tiierefore  might  be  expected  at  the 
time  of  each  of  the  publications. 

This  court  has  on  more  than  one  occasion  within  a 
'  few  years  been  called  upon  to  express  its  opinion  judi- 
dally  on  the  publication  of  preliminary  and  ex  parte  pro- 
ceedings, and  has  on  every  occasion  delivered  its  judg- 
ment against  the  legality  of  such  proceedings,  as  was 
done  by  Mr.  Justice /&aM  in  the  year  1804,  in  the 
case  of  The  King  v.  Lee.  {b)  Other  judges  have  deli- 
vered opinions  to  the  same  effect,  and  it  is  well  known 
tiiat  many  other  persons  have  lamented  the  inconve- 
nience and  the  mischievous  tendency  of  ;iuch  pub- 

(a)  1  Etp.  -156.  «nd  1 J7.  &  P.  5SS.  {h)  t  Etp.  12S. 
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1J||^£  li9atioiifi.  Tb^y  lyere  .within  cbe  meioory  oS  masxf 
persons  now  liyipg  rare  imd  upTrequent)  ihey  have  gn.^ 
dually  iiycreiised  in  ;QumJi^er»  ^nd  are  now  unhappily 
become  very^  frequ^qt  and  numerous;  but  they. are  not 
on  tfa^  i^count  the  le$8  unlawful,  por  is  it  km  the  duty 
9f  tl^o^  ;to  .whom  the  udministration  of  jiistioe  is  eob^ 
triji^tefli. to. egress  their  judgm^t  against  them* 

I  hfive  pointed  out  some  distinctions  b^ween  the.p»^ 
sent  qaae  and  that  of  Ctprriey.  Walter  s  but  we  jrish  it 
not  to  be  inf^red  from  thence  that,  we  think  ^  pob^* 
licatioji  of  ex  parte  proceedings  even  in  this  court  to  be 
a  matter  allowable  by  law. 

But  it  yf9A  further  contended,  that  even  supposing 
pi^blications  of  this  kind  to  be  so  far  unUwful  as  to 
render  their  authors  amenable  to  the  criminal  law>  ^ 
r^son  pf  the  public  inconvenienoe  aqd  miscbiei^  jet 
that  the,  party  himself  could  not  ni<HOtain  a  mil  action 
in  respect  of  ^uph  publications,  or  at  least  that  die 
plaintiff  .y^j^  barred  of  ;his  action  in  the  present  caae  by 
tjbe  4pnial  of  malice,  which  denial  w^s  supposed  to  be 
ac^ipitted  by  the  demurrer*  If,  however,  a  plea  be  bid 
in  law,  a  demurrer  to  it  admits  no  fact  alleged  in  iu 
I  t^^e  it  to  be  a  general  rule  that  a  party  >^bo  sustains 
a  fecial  ^nd  particular  injury  by  fin  agt,  which  is  «i^ 
lawful  on  the  ground  of  public  injmgrs  may  maintain  mx 
action  for  his  own  special  iqjury ;  and  if  publication;^ 
lik^  the  present  t^d  to  pre;vent  or  impi^e  thp  due  ad* 
ministration  of  justice  U^ards  persons  accused  of  a(^ 
fepces^  it  is  impossible  to  say  that  the  individual  wha^ 
trifd  may  be  afiec^ed  by  them,  does  not  sustain  a  ^>ecU 
and  peculiar  iiyury  evqn  in  that  view»  and  he  certainly 
sustains  an  injury  to  his  character  of  the  $ame  natucip  as 
the  injury  to  any  other  person. by  any  other  species  of 
defamation*    I  take  it  to  be  abo  a  general  rule  that  an 

act 
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act  imlawful  in  itself  and  injurioos  to  another  is  con-        1M4« 

sidered  both  in  law  and  reason  to  be  done  malo  animo       ^  ' 

toward  the  person  injured:  and  this  is  all  that  is  meant        ogmu 

TawAtiti* 
by  a  dialed  of  malice  in  a  declaration  of  thitf  sart,  which 

is  introduced  rather  to  exclude  the  supposition  that  the 
pobUcatioa  may  have  been  oade  on  some  innocent  occa- 
aioos  than  for  any  other  purpose.  There  are  #ren,  some 
'MO^  not  in  thcaisakves  aalawfid,  bnt  wUch  become  ao 
cnly  by  reason  of  their  injury  to  others,  which  in  all 
civil  a<;tions  are  charged  to  be  malicioqsly  done.  Take 
the  common  case  of  an  oflbnsive  trade;  the  melting  df 
tallow,  for  instance;  such  a  trade  is  not  in  itself  nnlawful, 
fast  if  carried  on  to- the  annoyance  of  the  neighbouring 
dwellings,  it  becomes  unlawful  with  respect  to  them, 
and  their  inhabiteBts  may  maintain  an  action,  and  may 
diarge  ^e  act  of  the  defendant  to  be  malicioiis,  end 
Jio  <me  ever  objected  to  such  a  charge;  though  probably 
in  most  cases  the  defendant  has  no  personal  malice 
towaid  'his  naghboore,  bat  acts  only  with  a  view  to  his 
-ogam  |vofit  and  gaifi.  The  publication  in  question  im- 
peaches the  plaintiff's  chaoacter ;  a  publication  impeach- 
ing  private  chdraeter  is  actionable^  unless  the  occasion 
of  publidung  makes  the  publication  e3ficu8able,  and 
wherethe  publication  is  a  violation  of  the  erimind  juria- 
pnidance  of  the  country,  and  there  is  nothing  to  cidl  fer 
it,  the  |)ttblication  is  not  excusable. 

These  observations  upon  the  {ilea  are  an  answer  also 
to  tl|e  dbjections  that  were  taken  to  the  declaration :  ibr 
if  thefaotb  stated  in  the  plea  do  not  furnish  a  defence, 
the  introductory  averments  even  in  those  counts  that 
contain  suchj  do  not  shew  that  the  action  is  not  main- 
tainable. 

Judgment  for  the  plaindff  on  the  demurrer  to  the 

second,  third,  fourth,  fifth,  and  seventh  pleas ; 

for  the  defendants  as  to  the  sixth  and  eighth. 
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Davies  against  Bint  and  Otha^ 

An  information  HTHIS  was  an  information  brought  for  recoveiy  of 
und^'tbe^*  penalties,  for  offences  committed  against  the  game 
inforaiation'^  kws.  A  copy  of  the  information  bad  been  senred ,  upon 
o!^Uigof  the  ^^  ^  *^  defendants  pursuant  to  the  48  6. 3.  c.SS^ 
"^jk^luub  '^  ^PQ^  the  copies  there  was  indorsed  a  notice^  '^  that 
if  the  defendant  unless  the  respective  defisndants.  should,  within  &At 

neglect  to  ap-  *  ^ 

pear  and  plead,  days  aftet  the  delivery,  thereof  caose  an  appearance  and 

the  proMCutor 

is  at  libertj  to  plea.or  demurrer  to  be  entered  in  the  Court  of  King's 
pMianoe  ud  a  Bench  to  that  information,  an  appearance  and  the  piea 
^tj  foMhe  of  not  guilty  would  be  entered  thereto  in  their  names, 
^^^J^^'  *°    pursuant  to  the  statute  in  such'case  made  and  provided, 

ill!^r*^had'en-  ^^^  ^®  ***^  ^  ^  joined  thereon  would,  be  tried  at 
tered  an  ap.      (lie  next  asslzes  to  be  holden  in  and  for.  the  county  of 

peannceand  a  ^ 

plea  of  not       .Worcester!*     The  defendants  havimr  nwlected  to.  ap- 

gnUtjforthe  O      -«  r 

defendant,  and  pear,  an  c^pearance  and  plea  of  not  guilty  .were  accord- 

a  Terdict  bad 

been  found       ingly  entered  for  them,  and  the  cause  sent  down  to  trial 
fradant,  the       &t  the  last  Summer  assises  pursuant  to  the  notice^  when 
ra^'reniict^  a  verdict  was  found  against  three  of  the  defendants,  and 
imgularitj.       ^^  ^^^  ^^  acquitted*    A  rule  nisi  had  been  obtained 
for  setting  aside  this  verdict,  upon  the  ground  that  the 
48  6.  S.  c.  58.  did  not  apply  to  informations  brought 
for  penalties  on. penal  statutes,  but  was  confined  to  in- 
dictments and  informations  for  criminal. matters;. and 
.that,  as  the  only  notice  of  trial  given  to  the  defend- 
ants was  that  indorsed  on  the  copies  of  the  information, 
they  had,  in  effect,  no  notice  at  all,  and  the  whole  pro- 
ceeding was  a  nulli^« 


W.  E.  Taun- 
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.  W.  JS.  TawUon  and  BusseU  now  shewed  cause.  Tbe  ld&4. 
statute  of  the  48  6. 3.  c.  BS.  s.  ]•  recites,  that  the  pro* 
Tisions  of.  the  ^6G.3.  c.77^9  and  the  85  G.  9.  c.  96. 
which  welre  statutes  passed  to  amend  the  law  with  re- 
gard to.  the  course  of  {Mroceeding  in  indictments  and 
infixmations  in  the  Court  of  King^s  Bench,  in  certain 
cases  relating  to  llie  public  revenue  had  been  found 
beneficial,  and  that  it  was  esspedient  to  extend  the  same 
to  other  cases,  and  then  epacts,  that  ^'  whenever  any 
person  shall  be  charged  with  any  offence  for  which  he 
may  be  prosecuted  by  indictment  or  infcmuUum  in  his 
migesty's  Coort  of  King's  Bench,  and  the  same  shall  be 
made  appear  to  any  judge  of  the  same  court  by  affidavit 
or  by  certificate  of  an  indictment  or  information  bemg 
filed  against  such  person  in  the  said  court  for  such 
o&nce^  it  shall  be  lawful  for  such  judge  to  issue-  his 
warrant,  &c. ;  and  for  want  of  bail,  to  commit  the  d  e 
iendant  to  the  gaol  of  the  county  where  the  qffhtce  shall 
have  been  committed,  .or  where  he  shall  have  been  ap- 
prehended, until  be  shall  have  been  acquitted  of  such 
qffisnce^  or  in  case  of  conviction  shall  have  received 
judgment,  for  the  same*"  It  afterwards  em^bles  the 
prosecutor  of  such  indictment  or  information  to  cause 
a  copy  thereof  to  be  delivered  to  such  person,  or  to  the 
gaoler,  &c.,  with  notice  to  plead  within  eight  days,  and 
to  cause  an  appearance  and 'a  plea  or  demurrer  to  be 
entered  in  the  said  court  to  such  indictment  or  inform- 
ation ;  and  then  if  he  neglect  to  cause  an  appearance 
and  a  plea  or  demurrer  to  be  entered  to  such  indict- 
inent  or  information,  the  prosecutor .  is  enabled  to  enter 
an  appearance  and  a  plea  of  not  guilty  for  him.  In  this 
case,  the  proceeding  is  by  information,  and  therefore 
falls  within  the  wn-ds  of  the, statute;  and  an  inform- 
ation 
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i624f.       fttion  on  the  game  laws  is  an  information  within  the 
meaning  of  the  statute.    In  AsBlaclcston^s  Commtniarie^ 

tigaina  p.  308.  it  is  expressly  stated,  *^  that  such  informations  a^ 
are  usually  brought  upon  penal  statutes,  are  information^ 
partly  at  the  suit  of  the  king,  and  partly  at  that  of  a 
subject,  which  inflict  a  penalty  upon  conviction  of  the 
affbtdeTj  one  part  to  the  use  of  the  king  and  another  t6 
the  use  of  the  informer,  tind  are  a  sort  of  qui  tarn  action^ 
only  tarried  on  by  a  criminal  instead  of  a  civil  process.' 
Here,  the  word  offence  is  mendoned  in  the  statute, 
for  it  speaks  of  the  de^dant  being  acquitted  of  such 
offence.  The  statute  8  G.  1.  r;  19.,  and  the  statute  of 
the  5th  of  Annej  speak  of  the  ofiFender  and  of  his  con- 
viction. Hcewkinsy  in  his  Treatise  on  the  Pleas  &f 
the  Crcmnj  Book  2.  c*  26.,  takes  the  same  disttnctioH 
as  to  informations  as  Blaekstone^  and  under  the  title 
'^  informations  qui  tarn,"  die  party  sued  is  spoken  6f 
as  an  ofiender,  and  the  matter  as  an  offence;  and  in 
sect.  64.  it  is  said,  that  the  king  may  bar  the  penalty  by 
a  pardon  or  release  precedent  to  the  commencement  oif 
the  suit;  and  in  sect.  66.  that  Ae  plea  is  not  guilty,  and 
if  there  be  more  than  one  defendant,  they  ought  not  to 
plead  that  they  ^re  not  guilty,  but  severally  that  neither 
they  hor  any  of  them  are  guilty.  Now  the  judgment  is^ 
that  the  king  or  informer  shall  recover,  or  that  the  de- 
fendant shall  forfeit  the  siiin  mentioned  by  the  statute. 

The  statute  26  6.  S.  c.77.  5.13.,  which  b  mendoned 
in  the  preamble  to  the'48  6.3.  c.58.,  relates  to  persons 
charged  with  obstructing  excise  o£5cers,  r^cuing  un«- 
tustomed  goods,  or  with  any  offence  against  any  law 
respecting  quarantine ;  and  that  statute,  as  well  as  tiie 
35  6.9.  C.96.,  regulates  the  proceedings  in  indictments 
or  informations  for  such  offences.     Now  one  of  the 

statutes 
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statutes  in  force  prior  to  the  26  6.  S.  relatiog  to  qua-        1994% 
rantine  was  the  26  & 2.  c. 6.  5.3.,  aud  by  that  statute       ^' 
tlie  master  of  every  vessel  was  required  to  make  a  dis-        miMt 
covery  of  certain  particulars  specified;  and  in  case  he 
did  not  make  a  true  discovery,  was  to  forfeit  200^,  one 
nuHety  thereof  <o  the  king,  and  the  other  moiety  thereof 
to  him  who  would  sue  for  the  same  by  action  of  debt, 
bjll, P^t,  ox infomuaiott^ in apy  coprtof  re9prd»:S^« 

Abbott  C  J.    It  is  quite  clear  ibat  Ithe  stat.  48  Q*  3. 
c^S^m  'doe9  not  apply  to  an  infotmation  brought  forj 
pfsnalties  on  the  game  laws*    It;  enact%  ^*  Uiat.whca 
aay  perso^^  shall  be  cha^rged  with  an  o£Eeoce  for  which; 
fa^  may  b^  prosecuted  by  indictmi^t  or  iofermation  in : 
h^  :majie8ty's  court  of  K«  B«"    It  therefore  contemplates 
offencesi  over  which  thb  court  has  .exclusive  jurisdiction 
by  indictment  or  infiinnation*    Now.penallies  under  the 
g^me  laws  may  be  recovered  by  irtfonnalion  not  onlj^ 
ill  this  court  but  in  the  other  courts  in  Wtstmrnster 
Hall.    1  thipk  the  statute  applies  onl^  to  sm^h  offences  . 
as  the  Court  of  King's  Bench  may  exclusively  entertain 
w))en  prosecuted  by  indictxq^tot  or  information,  at.  the  / 
suit  of  the  king. 

Rule  Bbsoluifti 

{CiffiffQoi  mSi  Qnrifigtfifhyffir^  to  .have  jupponledvtha 
rnle» 
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1834^ 


Warns  against  Bryant. 


By  an  order  of  11 Y  &n  order  of  Ni8i  Pnus  all  matters  m  diflferenoe  m 
cBOBe  wms  re-  tois  cause  between  the  parties  were  referred  to  an 

arbicrmtDr,  with  arbitrator,  and,   among  other   tfiings,  it  was- ordered 

IfhTrb^uid"'  ^^^"^  ^^®  arbitrator  should  be  at  liberty,  if  he  should 

*x'mine*tbe  ^*°'^  '^^  ^  eiaimine  the  parties  to  this  suit  upon  oatb. 

pwtiet  to  the  Jt  al>peared  now  by  affidavit  that  the  action  was  brought  ^ 

suit:  Held,  "^"^  "^  ^     .  ^  °      , 

that  the  arbi-     to  recover  the  amount  of  a  builder's  bill  for  work  and 

trator  might 

examine  a  party  labour,  and  materials  found*.    The  defendant  proved  by  - 
Kuppoit  of  bis    an  indifferent  witness  that  a  verbal  agreement  was  made  ' 
own  case.         between  the  plaintiff  and  the  defendant,  by  which  the 
plaintiff  agreed  to  charge  the  prime  cost  for  materials  • 
and  labour,  and  to  be  paid  10/.  per  cent,  for  profit,  and 
no  more.  -  The  plaintiff's  attorney  admitted  that  he  had  - 
no  evidence  to  disprove  such  agreement;  excq>t  that 
of  the  plaintiff  himself.     The  defendant  objected  to 
the  pliuntiff's  being  examined  in  support  of  his  own 
case;    but,  notwithstanding  such  objection,  the  arbi- 
trator allowed  the  plaintiff  to  be  examined  in  support 
of  his  own  case^  and  awarded  a  sum  to  the  plaintiff  much 
exceeding  the  value  of  the  materials,  and  10/.  per  cent. ' 
profit. 

Denman  moved  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  not  any  power  under  the  terms 
of  this  order  to  examine  a  party  m  support  of  his  own 

case; 
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i ;  but  admitted  that  he  oould  not  find  any  case  in  - 
ivliicfa  the  point  bad  been  dedded. 

Per  Curiam.    We  think  the  words  of  the  order  of 
reference   are  sufficiently  large  to  empower  the  arbi-  ^ 
trator  to  examine  the  parties  for  any  purpose,-  and  in 
any  stage* of  the  inquiry;   and  it  seems  that  our  judg- 
ment is  not  fettered  by  any  prior  decision.    The  arbi- 
trator is  to  exercise  bis  discretion  in  all  cases  whe-  * 
ther  he  will  allow  a-  party  to  be  examined  at  all.     In 
practice  many  cases  are  referred  for  the  express  pur- 
pose of  having  the  parties  to  the  suit  exammed  (which  ' 
cannot  be  dime  in  a  court  of  law).    We  think  the  - 
arbitrator  may  under  an  order  framed  like  the  present 
examine  a  par^  to  the  suit  even  in  support  of  his  own 
case;  and  that  being  so,  there  is  no  ground  for  granting 
this  rule. 

Rule  refused. 
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CuxoN  and  Another^  Assignees  of  T.  Swjs£T»  a 
Bankrupt,  against  James  Chadlsy* 


A  SSUMPSIT  for  goods  sold  by  the  bankrupt  before  J.  a  beipg  in. 
his;  bankruptcy.     Ple%   non  assumpsit.    At  the  ud  it.  c  Mng 
trial  before  Abbott  C.  J.  at  the  Lcmdon  sittiogs  after  aodalsoto   ' 
Hilaty  term  1824,  the  following  appeared  to  be  the  ;J;^,y  JJJJ^ 
facts  of  the  case :  v  The  bankrupt  was  an  upholsterer  in  ^^^i?!?. 
London,  and  in  3%,  1822,  had  sold  and  delivered  to  ■J<hiW  tnjn^ 

^  .7'  »  the  debt  due  CO 

the  defendant  some  plate  glasses  and  frames  oC  the  value  bim  ftom  j,  c. 

to  the  acoount 
of  R.  C.  i  and 
S.,  in  pursoence  of  luch  egreement,  deliTcred  to  J7.  C»  an  account,  in  which  he  (i?.  C) 
was  ciiai^  with  the  debt  due  from  J,  €•  to  S* :  Held,  that  /»C.  was  not  thereby  dia- 
duurgcd* 
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CiuuNr 

CUAUJVi 


ISM.(      of;i4ir  Is,    Smeeii  the  baskrtipV  arid  Robert  ChadUg^ 
the  brother  of  the  defeitdaAt^  had  been  toncerned  toge* 
ther  in   accommodation    bills,    and  in   ISSS,  Robert 
ai0db^  was  indebted  to  Sweet  for  g6od8^>    InlAgM 
18SSf  iloki^  C&ii//fy  told  SeftH  to  ctfrjp  to  111%  Aokrf 
CKiord^s  aoeoimt  the  debt  dtw  firoih  la^hn^k^BrJamee 
to  him-  SeieeL    Sweet  agleed  to  'do  so^Wdbc^Asfiflnr 
CteAy  afterwards  informed 'lus-bitMh«r^f^'vliit'ft^ 
taken*  plaee  between  htm  and  *fif»i0#<  •  Ai'thbfAftee 
Riibert  ChaOhf  owed  hiii  brotter  Jm^'mmib^f^Wk 
Inanaceomit  between  SoA^  Ctotf 9  ad  AMti^  ttrile 
VLp^  bf  thetetlei^  t6CMatmas  iMd,-  aoM  inMtiid  ll»>% 
book  kept  by  him,  there  was*  tbeftHoWrag'eMrT^  *  *"4IIp 
cm&0r  Istr'    Ydor  brother's  aocount,  •  MH^  li/' '  ^Sth 
entry  wis  in  -the  haod^writing  of '  Sweets'^'BxiA  watKiw 
made  by  him  widi  the  asstot  of  Raieri'  C^mBijfi    JSmet 
never  applied  to  Robert  Ckadley  for  the  money.  -  tt'sp^ 
peiared  further,  that  by  chaiging  the  141.  li.  against 
Robert  Chadley,  the  account  between  Robert  Chadl^ 
and  Sweet  was  nearly  balanced.    Upon  diis  evideooe 
tlie  Lord  Chief  Justice  was  of  opinion  that  the  defiod- 
ant  was  not  dischat^ged,  and  he^dileoMfl  the  jitty  In  Md 
a  verdict  Ibr  the  plalrttiflBy  but iielenM  ¥bmfm  thede- 
fendant  to  move  to  enter  H  noostit  if  itl|tf<Go«rtdieidd 
be  of  opinion  'tfiAtift  i^tiftt»undi»  hdls^tmMti^to 
recover^     A  -rttlenkt  hftvitig|^  liinirnilinlmiiH  in>«last 
JSea^tema,  '  :  . .         in  to  1  *'^  9*i- 

Marnfa^^md  Reader  ae^fchwii  eii<Mii    Die  4»* 
femiatxt  JKmes^CkMhy  M»  iM%inslly^4libii4bi^ 
goods^  and  he  ihas.  M«er  paM^fiirAeiii^"  IbaMr^iHke 
evidence   to  shew  that  Robert  Ckadley  ever  became 
legally  bound  to  pay  his  brothers  debt,  for  dievewas 

no 
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no  promise  in  writing,  and  a  mere  verbal  promise  is       1824* 
void  by  the  statute  of  frauds.    Robert  Chadley,  there-        ^^^^^ 
IcM^  never  having  become  bound  to  pay  the  debt,        againtt 
there  was  no  sufficient  consideration  for  the  bankrupt's 
discbaigiiig  Jamet  Quidla/,     WyaU  v.  The  Marquis  of 
Hertford  (a)  is  a  much  stronger  case.     There  the  plain- 
tiff liad  done  work  for  the  defendant,  and  after  the 
fWOfiedon  of  it  sent  in  his  account  to  the  defendant's 
steward^  and  accepted  fix»m  the  steward  his  draft  in 
payment,  and  gave  a  receipt  for  the  amount.    The 
draft  bdng  dishonored,  the  plainti£P,  without  making 
any  representation  to  the  defendant,  took  from  the 
atewwrd  a  second  draft  payable  at  a  future  day.    The 
second  draft  was  not  paid,  and  the  steward  becoming  - . 
insolvent,  the  plaintiff  applied  to  the  defendant  for  pay-^ 
nwit,  which  was  refused ;  and  in  that  case  it  was  laid 
down  diat  if  one  take  the  security  of  the  agent  of  the  prin- 
cipal, with  whom  he  deals,  unknown  to  the  principal,  and 
give  the  agent  a  receipt  for  the  money  due  from  the 
principal,  in  consequence  of  which  the  principal  deals 
diffisrently  widi  his  ag»t  on  the  faith  of  such  receipt, 
the  principal  is  discharged,  aldiough  the  security  foil;  but 
that  it  would  be  otherwise  if  the  principal  failed  to  shew 
that  he  was  injured  by  means  of  such  fidse  voucher  and 
the  omission  of  the  party  to  inform  him  of  the  truth  in  due 
time.    Now,  Mnuaiiig  Robert  Chadley  here  to  have  been 
the  agent  of  hb  brother  Jamet  Ckadky  for  the  purpose 
of  paying  this  ddit,  the  latter  would  still,  according  to 
the  case  cited,  eootiaue  liaUe  to  the  bankrupt,  unless  he 
cevld  shew  that  in  consequence  of  the  sum  due  from 
Chailejf  having  been  transferred  to  Robert  Chad^ 

(o)  3Ai/»H7. 

Vol.  III.  ,         Q  q  fcy's 


CKAOtrr.' 
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1624*       ^^ys  account,  James  Chadley  had  been  induced  to  deal' 
differtotly  with  his  brother  on  the  supposition  that  the 
jtg9in»$       demand  had  been  satisfied.    There  is  no  evidence  of 
that  description,  therefore  Jcmes  Ckadla/  continued  liable 
for  the  debt  which  he  had  originally  contracted. 

.  Gumey  and  HoUj  contr^.  It  must  be  takai  in  tbi» 
case,  that  Sweet,  Robert  Chadlet/^  and  James  Chadlef, 
had  agreed  that  the  debt  due  to  Sweei  should  be  paid 
by  Robert,  and  that  Sweet  had  agreed  to  take  Robert 
as  his  debtor  instead  of  James.  And  Sweet,  acting 
upon  that  agreement,  did  actually  transfer  to  Boberfs 
account  the  debt  due  from  James.  By  so  doing  he 
accepted  Robert  as  his  debtor  instead  of  James.  The 
consideration  for  Roberts  engagement  was  Sweeps  for- 
bearing to  sue  his  brother,  and  the  relative  situation 
of  the  parties  was  altered,  for  James  Chadley  was  in- 
duced to  forego  any  remedy  against  His  brother  Robert 
for  the  debt  due  from  him,  in  consequence  of  its  having 
beeii  agreed  by  Sweet  to  accept  Robert  as  his  debtor. 
No  formal  receipt  could  be  necessary  in  this  case,  and 
the  agreement  between  the  parties  amount^,  in  sub- 
stance, to  an  accord  and  satisfaction.  When  Sweet,  in 
itating  his  account  with  Robert  Chadley  at  Christmas 
lSi2y  ehteced  in  his  bbok  the  following  item :  *^  Toyoar 
brother's  account  1'4/.  1;.,^'  he  must  be  considered  to 
have  ratified  the  previous  agreement,  which,  though 
executory  before,  became  thenceforward  a  satisfaction 
and  discharge.  The  stating  and  rendering  an  account 
IS  a  sufficient  consideration  for  a  promise  to  pay  the 
balance.  By  parity  of  reasoning,  it  must  also  be  a 
sufficient  consideration  for  discharging  the  debtor  from 
any  item  which    his  creditor,    with  not  only  a  full 

knowledge 
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knowledge  of  itbe  circnmstances,  but  upon  the  basis  of       1824. 
his  own  previous  agreement,  thinks  proper  to  expunge 
from  the  account,  (a)  mgamtt 

Cur,  adv.  vuU* 


Abbott  C.  J.  This  case  came  before  us  on  a  motion 
for  a  nonsuit.  We  are  of  opinion  that  the  rule  most 
be  discharged.  Sweet  the  bankrupt  had  sold  goods 
to  the  amount  of  14/.  to  James  ChadUy  the  defendant 
The  bankrupt,  and  Bobert  Chadley  the  brother  of  (ha 
defendant,  were  concerned  together  in  accommodatioil 
bills,  r.nd  there  was  another  account  between  them,  in 
which  Robert  Chadley  was  debtor  to  Sweet.  Robert 
Chadley  was  also  debtor  to  his  brother  James.  About 
the  month  of  Atigust  or  September^  Robert  Chadley  spoke 
to  Sweet  and  desired  that  he  would  put  down  the  gockls 
which  had  been  sold  to  James  Chadley  to  the  account  of 
him,  Robert.  Sweet  agreed  to  this,  and  Robert  Chadley 
informed  his  brother  of  what  had  passed  between  thenu 
Towards  the  end  of  the  year,  when  Sweet  gave  in  an 
account  of  the  monies  due  to  him  from  Robert^  he  put 
at  the  end  of  the  account  tliis  entry :  "  December  the 
1st,  1822,  your  brodier's  account  14/.  I5."  This  is  all 
that  passed.  Sweet  is  not  proved  ever  to  have  said,  *^  I 
will  take  you,  Robert^  as  my  debtor  and  discharge 
James  r  he  is  not  proved  ever  to  have  said  or  done 
that  which  would  have  the  eifect  of  discharging  James. 
It  is  contended  by  the  defendant's  counsel  that  this 
is  accord  and  satisfaction;  but,  admitting  the  pre- 
vious agreement,  where  is  the  satisfaction?  But  I 
consider  the  entry  made  by  Sweet  to  mean  no  more 

(«)  The  case  was  argued  on  a  former  day  in  this  term. 

Q  q  2  than 
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lif4}       than  this ;  I  will  debit  the  account  o^ Bobert  for  H/.  Is. ; 

noty   I  will  discharge  Jamesj  at  all  events,  from  this 

ogoimt       sum.     Nor  are  the  dealings  of  the  parties  at  all  yaried 

Cbadlit* 

by  this  arrangement;  the  bankrupt's  condition  is  not 
improved  by  itf  nor  the  defendant's  deteriorated.  It 
amounts  at  most  to  an  accord,  but  certainly  not  to  a  sato- 
fiMStioD.  We  cannot  say,  therefore,  that  either  itdmi 
could  have  been  made  to  pay  this  money  to  Sweet  if  !be 
had  called  for  it,  or  that  James  is  discharged  from  his 
original  obligation  to  pay  the  amount  of  goods  sold  U> 
him.  We,  therefore,  think  die  verdict,  right,  a!na  tkt 
the  rule  which  has  been  obtained  must  be  discharged. 

Bute  discharged. 
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In  the  Matter  of  R.  J.  Elsam,  an  Attorney. 


T   FOX  devised  all  his  estate,  real  and  personal,  to  a  i|Mdal  cMe 
ffichard  John  Ekam^  to  hold  to  him  and  his  heirs  ^opinion  of 
for  fivet,  subject  however  to  a  condition  that  if  the  said  xhemibu 
-B.  J.  .Elsam  should  happen  to  die  without  issue  lawfully  E^^fJ^-^ 


b^iotten  of  his  own  body,  the  said  estates  should  to  to  *«>»*««•  J^ 
^  '  ^^  ®  Court  fined  Um 

seven  other  great*nephews  and  nieces,  to  hold  to  theniy  manuj, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common ; 
and  if  any  of  the  devisees  over  should  die  in  the  interim^ 
the  children  of  them  so  dying  should  take  their  parent's 
share ;  and  for  lack  of  such  children,  to  be  divided 
equally  among  the  survivors ;  and,  after  (^ving  legacies 
to.the  devisees  over,  he  appointed  £•  J*  JElsam  sole  exe- 
cutor. After  the  testator's  death,  the  will  was  laid 
before  a  convejrancer,  who  was  of  opinion  that  Mr. 
Ebqm  took  an  estate  tail,  but  suggested  that  it  might 
be  argued  that  the  words  ^  if  he  shall  happen  to 
die  without  issue"  referred  to  the  time  of  his,  Elsam*s 
death|  and  thus  gave  him  9  fee-«imple,  subject  to 
an  executory  devise^  in  the  event  of  his  leaving  no 
issue  living.  Elwm  having  applied  a  large  part  of  the 
personal  estate  in'  paying  the  pecuniary  l^;acies  to  the 
devisees;  and  knowing  that  he  should  be  obliged  to 
raise  money  on  the  security  of  the  real  estate  for  pay- 
ment of  the  testator's  debts,  and  that  he  could  not  raise 
xnoney  otherwise  than  upon  annuity  at  a  great  expence^ 
while  the  doubt  suggested  hung  over  the  titles  for  the 
purpose  of  obtaining  the  opinion  of  a  court  of  law  upon 
the  construction  of  the  wiil^  instituted  an  action  in  the 

nature 
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1894*'.        nature  of  a  feigned  issue.     The  parties  to  it  were  stated 
I  th  M  tte    ^  ^  ^^^^  "^^^^  plaintiff,  and  Barnes  Dodds^  defendant; 
offiLSAM.      and  the  action  purported  to  be  brought  upon  an  agree- 
ment for  the  sale  of  certain  freehold  and  copyhold  pro- 
perty,  and  fixtures,  by  the  plaintiff  to  the  defendant. 
The  cause  was  tried  upon  admissions,  and  a  verdict 
taken  for  the  plaintifl^  subject  to  the  opinion  of  this 
court  on  a  special  case.    The  case  set  forth  the  con- 
tract for  sale  by  the  plaintiff  to  the  defendant ;  the  seisin 
of  the  testator;  his  will  in  bflec  yerba;  bis  death;  the 
entry  of  the  devisee,  22.  J.  Elsam ;  .that  he  bad  suffered 
recoveries  of  the  property,  and  sobsequently  sold  and 
conveyed  the  premises  in  question  to  the  plaintifi^  who 
had  offered  to  convey  to  the  defendant,  pursuant  to  the 
agreement;  but  that  the  defendant  had  objected  to  the' 
title,  on  the  ground  that  the  will  contained  an  executory 
devise,  which  the  recoveries  had  not  barred,  and  the 
question  was,  whether  R,  J.  Elsam  took  an  estate  tail. 
The  case  was  argued  at  the  sittings  before  this  term, 
and  a  doubt  occurring  whether  the  transaction  were 
bon&  fide,  the  Court  required  the  production  of  the  re* 
coveries  suffered  by  Elsam ;  the  conveyance  from  him 
to  the  plaintiff;  and  the  alleged  contract  of  sale  to  the 
defendant,  with  an  affidavit  of  its  due  execution,  and  of 
its  being  a  bonft  fide  transaction.     It  being  admitted 
that  this  could  not  be  done,  the  Court  referred  it  to  the 
Master  to  inquire   which  of  the  facts  stated  in  the 
special  case  were  truly  stated,  and  to  ascertain  what 
proceedings  had  taken  place  in  the  cause  prior  to  the 
engrossment  of  the  record  of  liisi  prius.     The  Master 
reported  that  the  whole  of  the  statement  was  fictitioa^ 
except  the  seisin  of  the  testator,  and  the  entry  ofNsam 
as  his  devisee ;  and  also  that  no  writ  was  issued  in  the 

cause^ 
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cau$e^  nor  was  any  common  bail  filed,  &c.;  and  that  the        1824. 
only  proceeding  taken  in  the  cause  prior  to  the  engross-  mihw 

ment  of  the  record  of  nisi  prius  was  the  entry  of  the  of  Emak. 
issue.  The  defendant  noW}  by  affidavit^  stated  his 
reasons  for  wishing  to  obtain  the  opinion  of  the  Court 
speedily,  a^  that  he  was  not  actuated  by  any  corrupt 
or  fraudulent  motiye,  and  that  he  had  already  incurred 
an  expence  of  40/L  in  the  course  of  the  proceedings. 

Abbott  C.  J.  It  is  inq)0S8ible  to  pass  over  a  case 
of  this  kind  without  notice ;  but  as  it  appears  that  the 
party  before  the  Court  did  not  intend  any  fraud,  and 
that  he  has  already  incurred  an  expense  of  402.  in  the 
course  of  these  proceediags,  the  object  of  the  Court, 
whkh  is  to  prevent  the  rqietition  of  such  a  practice  in 
future^  will  be  answered  by  ordering  him  to  pay  a  fine 
of  40/.,  and  to  be  imprisoned  till  that  fine  be  paid« 
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CASES 

ARGUED  AND  DETERMINED  1825. 

Court  of  KING'S  BENCH, 

IK 

Hilary  Term^ 

In  the  Fifth  and  Sixth  Years  of  the  Reign  of  George  IV. 


Mayhew  and  Another  against  Eames  and     j^^l^'^^ 
Another. 


^HIS  was  an  action  against  the  defendants,  as  car-  ^"^^'f^ 
riers,  broueht  to  recover  the  value  of  a  parcel  of  commerciil 

°  ^  house  in  Lon- 

coantry  bank  notes  sent  by  their  coach  from  Dawnham,  don  to  collect 
in  the  county  of  Norfolk^  to  London.  At  the  trial  before  country,  deli- 
Abbott  C.  J.,  at  the  London  sittings  after  last  term,  the  ^nuioing^ 
following  appeared  to  be  die  fects  of  the  case.  The  ^^^°^^^, 
plaintiffi  were  silk  warehousemen,  residing  in  London^  jj^^^jj," 
and  employed  one  Hughes  as  their  agent  to  collect  their  prin«»p^»  >» 
dd>ts  in  the  country.     The  defendants  were  coach  pro-  parcel  wa«  lost. 

^  The  carrier* 

had  given  notice 
that  they  would  not  be  accounuble  for  parcels  conuioing  bank  notes.  The  agent  bad  oo  know- 
ledge of  such  notice,  but  the  prindpals  had :  Held,  that  it  was  their  duty  to  hare  instructed 
th^  agent  not  to  send  bank  notes  by  that  carrier,  and  that  the  Uitler  was  not  ^sponsible. 

VcHi.  III.  R  r  prietors 
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1825.       prietors  and  owners  of  a  coach  running  from  lA/nn  to 
-.  the  White  Horse,  Fetter  Lane,  London.     On  the  10th 

o^ainii       of  February  1824,  Hughes,  the  agent  of  the  plaintiffi, 
having  collected,  in  payment  of  debts  due  to  them,  pro- 
vincial banker's  notes  to  the  amount  of  87/.,  inclosed 
them  in  a  parcel,  and  upon  the  parcel  he  wrote  the  word 
'*  Mourning,"  and  addressed  it  to  the  plaintifis,  **  Faster 
Lane,  Cheapside,  London!*     Hughes  then  delivered  the 
parcel  to  one  Wright,  at  whose  house  in  Dawiiham  the 
coach  stopped  to  change  horses,  and  he  paid  f6r  the  car- 
riage Is.  2d.,  ard  Wright  gave  him  a  receipt  for  the  pared* 
When  the  coach  arrived^  Wright  delivered  the  parcel  to 
the  coachman,  and  it  was  afterwards  lost.     For  the  de- 
fendants it  was  proved,  that  the  plaintiffs  had  frequendj 
received  parcels  before  the  10th  of  February  coming  bj 
coaches  to  the  White  Horse,  Fetter  Lane,  London,  and 
the  porter  who  delivered  such  parcels  proved  that  he 
had  always  delivered  with  them  a  ticket  containing  the 
amount  of  the  charge  for  carriage  and  porterage,  and  a 
printed  notice,  "  that  the  proprietors  of  carriages  which 
set  out  from  that  office  would  not  hold  themselves  ac- 
countable for  any  passenger's  luggage,  truss,  parcel,  or 
any  package  whatever  above  the  value  of  5L  if  lost  or 
damaged,  unless  the  same  were  entered  as  such  and 
paid  for  accordingly,  when  delivered  there,  or  to  their 
agents  in  town  or  country ;  nor  would  they  be  account- 
able for  any  glass,  china,  plate,  watches,  writings,  cash, 
bank  notes,  or  jewels  of  any  description,  however  small 
the  value."     But  there  was  no  evidence  to  shew  that 
Hughes  had  any  knowledge  of  such  notice  at  the  time 
when  he  delivered  the  parcel  \o  Wright.     Upon  this 
evidence  the  Lord  Chief  Justice  was  of  opinion  that  as 
die  plaintiffs  knew  that  the  defendants  were  not  ac- 
countable 
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countable  for  bank  notes,  they  ought  to  have  desired        1825. 
their  agent  not  to  send  parcels  of  that  description  by 
any  coach  of  the  defendants,  and  the  plainti£&  were 
nonsuited,  with  liberty  to  them  to  move  to  enter  a  ver^ 
diet  for  87/. 

Denman  now  moved  accordingly.  The  contract  for 
the  safe  carriage  of  the  goods  was  made  by  the  plaintiff' 
agent,  and  there  was  no  evidence  to  shew  that  he  had 
any  knowledge  of  the  notice  given  by  the  defendants,  or 
that  he  knew  that  the  coach  stopped  at  the  White  Horse^ 
Fetter  Laney  or  even  that  Earnests  name  was  on  the 
coach.  In  making  the  contract  for  the  carriage  of  the 
goods,  he  must  be  taken  to  have  trusted  to  the  common 
law  responsibility  of  carriers. 

Per  Curiam.  At  common  law,  carriers  are  respon- 
sible for  the  value  of  the  goods  they  undertake  to  carry, 
but  they  may  limit  their  responsibility  by  making  a' 
special  contract,  and  that  is  usually  done  by  giving 
public  notice  that  they  will  not  be  accountable  for  par- 
cels of  a  given  description.  In  order,  however,  to  shew 
in  any  particular  case  that  they  are  not  subject  to  the 
common  law  responsibility,  they  must  prove  that  the 
party  sending  the  goods  had  knowledge  of  the  notice. 
But  the  knowledge  of  the  principal  is  the  knowledge  of 
the  agent.  Now  here  the  agent  was  employed  to  trans- 
mit bank  notes,  which  are  the  subject  of  the  present 
action,  and  it  appears  that  the  plaintiffs  themselves  had 
knowledge  that  the  defendants  would  not  be  responsible 
for  bank  notes,  because  it  is  in  evidence  that  many  par- 
cels came  to  them  from  the  defendants,  and  that  the 
R  r  9  •^  porter 
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^  1825.  porter  delivered  together  with  such  parcels  a  printed 
paper  contaming  a  notice  that  "  the  proprietors  of  car- 
against  riages  setting  oat  from  the  White  Horse^  letter  Lane^ 
would  not  hold  themselves  accountable  for  any  glass» 
china,  plate,  watches,  writings,  cash,  bank  notes,  or 
jewels  of  any  description,  however  small  the  value." 
Now  when  a  parcel  came  to  the  plainti£&  in  this  way 
before,  they  must  have  seen  the  notice,  because  it  was 
contained  in  the  same  paper  which  they  must  have 
looked  at  in  order  to  ascertain  the  amount  of  the  charge 
for  carriage  and  porterage  which  they  had  to  pay* 
Then  if  the  plaintiff  knew  that  parcels  would  not  be 
accounted  for  if  they  contained  bank  notes,  it  was  their 
duty  to  tell  their  agent  not  to  send  any  such  parcels  by 
any  of  the  coaches  coming  to  the  }Vhite  Horse,  Fetter 
Lane,  But  as  the  plainti£&  suffered  their  agent  to  send 
notes  by  those  coaches^  we  think  that  knowledge  of  the 
notice  having  been  brought  home  to  the  plaintifij  the 
carrier  is  thereby  protected  from  such  lo8s>  althonj^  the 
parcel  was  sent  by  an  agent. 

Rule  refused. 
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John  Pidcock,  Georoe  Barkeb,  John  Henzet  Tuuday, 
PiDcocK,  and  George  PiDcocK^am^ Samuel  ^^""^ 

HiNTON  TOWNSEND  BiSHOP. 


ASSUMPSIT  by  the  plamtiflS,  manufacturers  of  pig  i*  '^  ■gw«l 
iron  at  LightmooTj  in  the  county  of  Sahp,  against  Tendon  and 

^m         J  /•     ^  •  Tcndee  of 

me   defendant  a  dealer  in  iron  at  Bankside,   Ijondan^  goods  that  the 
upon  his  guarantee.     The  guarantee  declared  npon  was  ^X^^T^ 
contained  in  a  letter  of  the  16th  December  1822,  ad-  ^^""^J^ 
dressed  by  the  defendant  to  the  plaintiflfe,  and  was  as  "^^^J^^ 

follows :  ^^  liquidation 

of  an  old  debt 

**  At  the  request  of  Mr.  Thomas  Tickellj  I  beg  to  in-  due  to  one  of 

_  *  ,  ,  the  Tendon. 

form  you  that  I  will  guaranty  you  in  the  payment  of  The  payment 
200^  value  to  be  delivered  to  him  in  Lightmoor  pig  was  guaranteed 

.  „  by  a  third  pcr- 

^"^^  son,  but  the 

At  the  trial  before  HuOock  B.,  at  the  Warwick  Lent  ^^""^^^ 
assizes  1824,  it  was  proved  on  the  part  of  the  plaintiffs,  ^**  ^"^?^^_j 
that  tlie  defendant  irave  the  above  mentioned  ffuaranCee.  ^  ^^  surety: 

O  ---^   Held,  that  that 

and   that  in  February  1823  the  plaintiffs  supplied  to  wasafnu^don 
m-  t   ii  n  -r '  1  •     •  n    f  -the  surety,  and 

TtckeU  twenty  tons  ot  Lightmoor  pig  iron  of  the  value  rendered  the 

and  price  of  82/.  105.,  that  they  had  applied  to  him  for  *"*'"  ^  ^° 

payment,  but  he  was  unable  to  pay  any  part  of  the 

money.     On  the  part  of  the  defendant,  Tickeli  proved 

that  he  had  formerly  been  in  the  iron  trade,  but  had 

become  bankrupt  some  time  before  the  transaction  out 

of  which  the  action  arose;  that  in  the  beginning  of  Dc" 

cember  1822  he  applied  to  John  Pidcock,  one  of  the  plain- 

tifis,  (who  managed  the  business  at  the  Lightmoor  works), 

Uysupply  him  with  Lightmoor  pig  iron  on  credit  in  the 

usual  way,  and  told  him  that  if  the  company  would 

R  r  3  supply 
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supply  him,  he  would  pay  him  {John  Pidcock)  ten  shil- 
lings (beyond  the  price  to  be  paid  to  the  company)  or 
every  ton  of  iron  supplied  to  him,  and  which  ten  shil- 
lings was  to  go  towards  the  liquidation  of  an  old  debt 
due  from  Tickell  to  John  Pidcock.    John  Pidcock  said 
he  must  consult  his  partners,  but  that  he  thought  they 
would  not  consent  to  supply  the  iron  without  a  guarantee. 
It  was  afterwards  agreed  between  Tickell  and  John  Pid- 
cock that  the  iron  should  be  supplied,  Tickell  paying  the 
company  the  market  price,  and  ten  shillings  per  ton  estra 
to  John  Pidcock  in  liquidation  of  his  private  debt,  and 
also  procuring  a  satisfactory  guarantee  for  the  price  of 
the  irop.     Tickell  accordingly  applied  to  the  defendant^ 
who  gave  the  guarantee,  but  the  agreement  he  had  en- 
tered into  with  J(An  Pidcock  for  the  payment  of  the 
extra  ten  shillings  per  ton  was  not  communicated  to  the 
defendant.    A  bill  of  parcels  was  sent  with  the  iron,  as 
follows : 

««  To  20  tons  ofLightmoar 
,     pig  iron        -  -  j^82  10*.  to  Mr.  Pidcod. 

"Debt        -  -        .        10    0 

total  jg^92  lOf." 

On  the  part  of  the  defendant  it  was  contended,  that 
the  agreement  as  to  the  payment  of  the  ten  shillings  per 
ton  was  a  fraud  upon  the  defendant,  and  that  he  conse- 
quently was  not  liable  upon  his  guarantee.  HuUock^* 
thought  this  no  answer  to  the  action,  and  a  verdict  was 
found  for  the  plaintiffs  for  82/.  105.,  but  liberty  was  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

In  the  following  Easter  term  Denman  obtained  a  ™'^ 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered,  and  in  this  term 
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Clarke  and  N.  R.  Clarke  shewed  cause.    There  was 
no    fraud  upon  the  defendant  either  practised  or  in- 
tended.    There  was  nothing  in  the  agreement  by  which 
he  €x>uld  be  prejudiced,  or  by  which  the  probability  of 
his  being  called  upon  to  pay  for  the  iron  in  consequence 
of  his  guarantee  was  increased.     The  agreement  as  far 
as  it  respected  the  ten  shillings,  was  merely  an  arrange- 
ment between  Jl  Pidcock  and  TickeU  for  the  pajnnent  of 
the  debt  of  the  latter  by  easy  instalments.    There  was 
nothing  to  shew  that  it  was  not  at  the  time  an  existing 
debt,  and  one  upon  which  Pidcock  might  have  sued ;  for 
though  TickeU  stated  he  had  been  a  bankrupt,  it  did  not 
^pear  when  this  debt  was  incurred,  and  if  it  was  before 
the  bankruptcy,  it  did  not  appear  that  TickeU  had  ob- 
tained his  certificate,  or  that  the  debt  had  been  proved 
under  his  commission.     If  the  defendant  intended  to 
rely  upon  the  debt  having  been  barred  by  the  bank- 
ruptcy, it  was  for  him  to  prove  it.     Taking  it  then  to 
be  a  debt  still  due  from  TickeU  to  J.  Pidcock^  the  agree- 
ment so  far  from  being  prejudicial  to  the  defendant,  was^ 
in  fact,  for  his  advantage,  for  if  J.  Pidcock  after  the  sup- 
ply of  the  iron  had  sued  TickeU  and  obtained  judgment 
against  him,  and  taken  his  effects  in  execution  for  the 
whole  amount  of  his  debt,   TickeU  would  probably  have 
been   less  able   to  pay   for  the  iron  than   if  he  was 
allowed  to  pay  his  debt  by  such  easy  instalments  as 
were  stipulated  for  in  the  agreement.     It  was  not  the 
agreement,   but  the  previous   debts  and   embarrassed 
circumstances  of  TickeU  which  rendered  him  unable  to 
pay  for  the  iron ;  the  defendant  was  probably  aware  of 
TickeWs  situation  when  he  gave  the  guarantee,  or  if 
not,  and  he  gave  the  guarantee  without  inquiring  into  it, 
he  must  take  the  consequences  of  having  neglected  to 

Rr  4  do 
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ISSS.      do  so«     The  case  of  Jackson  v.  Duchaire  {a)  was  veiy 
diflferent  from  thii  case;  there  a  person  of  the  name  of 
fVekhj  wishing  to  assist  the  defendant,  who  was  entering 
upon  a  house  which  the  plaintiff  had  before  occapteiy 
agreed  to  purchase  of  the  plaintiff  for  the  defendant  at  the 
price  of  70^.  the  goods  left  by  the  former  in  the  house ;  and 
it  formed  part  of  the  conMderation  which  induced  fiFisM 
to  furnish  the  money  that  the  plaintiff  agreed  to  take 
70f.  for  the  goods^  and 'the  Court,  therefore,  held  that  a 
priTate  agreement  between  the  plaintiff  and  defendant 
that  SO^  more  should  be  paid  by  the  latter,  was  a  fraud 
upon  IVekhj  who  had  paid  the  70L  in  confidence  thst 
that  sum  iHras  the  whole  cmisideration.    The  plfiinttfl^ 
therefore,  could  not  recover  the  S02.    But  there  is  no- 
thing in  the  case  to  shew  th&t  the  Court  considered  the 
contiuct  between  plaintiff  and  Welch  for  the  sak  of  the 
goods  at  70^  void;  or  that  ffi^kh  could  recoirer  back 
that  sum.    If  in  the  present  case  the  ten  shillings  per 
ton  to  b<3  paid  to  J.  Pidcock  had  not  been  to  dis* 
charge  an  existing  debt,  the  case  of  Jacison  v.  DHchahrt 
might  have  been  an  authority  to  shew  that  J.  Piidodt 
could  not  recover  that  money,  but  even  then  it  would 
be  no  authority  for  saying  that  the  guarantee  was  not 
bindifig  to  the  extent  (rf*  the  actual  price  of  the  iron, 
a^d  it  was  never  proposed  or  intended  to  make  the  de- 
fokidatit  liable  beyond  that 

Denman  and  F.  PdUock,  contrft.  Although  it  is  at- 
tempted  to  distinguish  the  present  case  from  that  of 
Jackson  v.  Duchaire^  they  are  the  same  in  principi6« 
Wherever  a  person  agrees  to  pay  money  ^,  or  gua- 

(a)  3  r.  R.  55U 

rantees 


Bishop* 


IK  THE  5th  ft  6th  Years  of  GEORGE  IV.  eod 

rantees^the  payment  of  money  by  another,  it  is  a  fraud       ld25. 
upon  that  person  if  the  contract  in  consequence  of  whicii      . 
he   agrees  to  pay  the  money,  or  for  the  fulfilment  of       againa 
whic:h  be  consents  to  become  guarantee,  is  not  fully  and 
&irl7  disclosed  to  him.    Here  the  contract,  the  fulfil- 
ment  of  which  was  guaranteed  by  the  defendant,  (which 
was  merely  a  contract  for  iron  at  the  market  price),  was 
totaHy  difierent  fh>m  the  contract  actually  entered  into 
irith  Tlkkell.    If  the  agreement  for  the  payment  of  the 
eiLtra  ten  shillings  per  ton  had  been  communicated  to 
tlie  di^tidan^  he  might  perhaps  hare  refused  to  become 
guatioitfeew 

Abbott  C«  J.  I  am  of  opmioii  that  a  pdrty  giving  a 
guarantee  ought  to  be  informed  of  any  private  baigain 
made  between  the  vendor  and  vendee  of  goods  which 
Taaj  bare  the  effect  of  varjring  the  d^ee  of  his  re^ 
sponsibility.  Here  the  bargain  was  that  the  vendee 
ahoald  pay,  beyond  the  market  price  of  the  goods  sup- 
plied to  him,  ten  shillings  per  ton,  which  was  to  be 
applied  in  payment  of  an  old  debt  due  to  one  of  the 
plaintiffe.  The  efiect  of  that  would  be  to  compel  the 
Vendor  to  appropriate  to  the  payment  of  the  old  debt,  a 
portion  of  those  funds  which  the  surety  might  reason*^ 
ably  suppose  would  go  towards  defraying  the  debt  for 
the  payment  of  which  he  made  himself  collaterally  re- 
sponsible. Such  a  bargain,  dietefere,  increased  his 
responsibili^.  That  being  so,  I  am  of  opinion  that  the 
withholdbg  the  knowledge  of  that  bargain  fi'om  the 
defendant  was  a  fraud  upon  him,  and  vitiated  the 
contract. 

Bayley 
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182^.  Baylet  J.     It  is   the  duty  of   a    party   taking   a 

guarantee  to  put  the  surety  in  possession  of  all   the 

ttgamtt       hcts  likely  to  afiect  the  degree  of  bis  responsibility; 
BisHor* 

and  if  he  neglect  to  do  so,  it  is  at  his  peril.     It  Is 

highly    probable    that    J.  Pidcock    proved    his    debt 

under  the  commission  against  TickeU,   although   that 

does  not  appear  on  the  evidence;  but,  however   that 

may  be,  the  question  in  this  case  depends  upon  the 

nature  of  the  bargain  between  Tickell  and  J,  Pidcock" 

The  defendant  might  reasonably  suppose  that  the  iron 

was  to  be  supplied  to  Tickell  at  the  market  price,   but 

by  the  bargain  Tickell  was  to  pay,  beyond  the  market 

price  of  the  iron,  ten  shillings  per  ton  to  J.  Pidcodr, 

in  discharge  of  an  old  debt  due  to  him.     Now  if  the 

plaintiff  had  apprized  the  defendant  that  there  was  such 

a  subsisting  bargain,  he  would  have  known  that  Ticidl 

would  not  be  able  to  pay  for  so  much  of  the  iron  as  he 

otherwise  might  have  done,  and   might  have  declined 

entering  into  the  guarantee.     He  gave  the  guarantee 

under  a  supposition  that  Tickell  would  be  at  liberty  to 

apply  all  his  funds,  except  what  were  necessary  for  his 

support,  towards  payment  of  the  iron  supplied  at  the 

regular  market  price,  whereas  the  plaintiff  when  be  - 

accepted  the  guarantee  knew  that  Tickell  was  to  pay 

him  not  only  the  market  price  of  the  iron,   but  ten 

shillings  per  ton  on  the  iron  provided,  in  extinction  of 

an  old  debt.     The  concealment  of  that  fact  from  the 

knowledge  of  the  defendant  was  a  fraud  upon  him^  and 

avoids  this  contract.     Where  by  a  composition  deed 

the  creditors  agree  to  take  a  certain  sum  in  full  dis« 

charge  of  their  respective  debts,  a  secret  agreement,  by 

which  the  debtor  stipulates  with  one  of  the  creditors  to 

pay  him  a  larger  sum,  is  void,  upon  the  ground  that 

that 
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that  agreement  is  a  fraud  upon  the  rest  of  the  creditors.  1825. 
So  that  a  contract  which  is  a  fraud  upon  a  third  person 
may,  on  that  account,  be  void  as  between  the  parties  to 
it.  Here  the  contract  to  guaranty  is  Toid,  because  a  fact 
materially  affecting  the  nature  of  the  obligation  created 
by  the  contract  was  not  communicated  to  the  surety. 

HoLROYB  J.  I  ^m  also  of  opinion  that  the  contract 
of  the  surety  is  not  binding  upon  him,  by  reason  of  the 
plaintiff's  not  having  communicated  to  the  surety  a 
secret  bargain  previously  made  by  him  with  the  vendee 
of  the  goods.  The  effect  of  that  bargain  was  to  di- 
vert a  portion  of  the  funds  of  the  vendee  from  being 
applied  to  discharge  the  debt  which  he  was  about  to 
contract  with  the  plaintifis,  and  to  render  the  vendee 
less  able  to  pay  for  the  iron  supplied  to  him.  The  de- 
fendant might  reasonably  suppose  that  TickeU  was  to 
pay  only  the  market  price  of  the  iron,  but  the  plaintiff 
knew  that  he  was  to  pay  more,  and  did  not  communi- 
cate that  &ct  to  the  plaintiff.  The  plaintiff  and  de- 
fendant therefore  were  not  on  equal  terms.  The  former 
with  the  knowledge  of  a  fact  which  necessarily  must 
have  the  effect  of  increasing  the  responsibility  of  the 
surely,  without  communicating  that  fact  to  him,  suffers 
him  to  give  the  guarantee.  That  was  a  fraud  upon  the 
defendant,  and  vitiates  the  contract. 

LiTTLEDALE  J.  I  think  that  a  surety  ought  to  be 
acquainted  with  the  whole  contract  entered  into  with  his 
principal.  The  surety  might  fairly  suppose  that  the 
vendee  would  be  able  to  pay  the  market  price  of  the 
iron  out  of  its  produce,  when  manufactured,  and  he 

gave 
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gave  die  guarantee  under  that  supposidon ;  but  if  he 
had  known  that,  besides  paying  the  market  price  x>f  die 
iron,  the  vendee  was  also  to  pay  ten  shillings  per  ton  in 
tictinction  of  an  old  debt,  he  would  have  Icnown  that  the 
vendee  would  have  so  much  less  to  appropriate  in  pay- 
ment for  the  iron,  and,  consequently,  that  the  risk  of  the 
surety  would  thereby  be  increased.     Besides  the  object 
ofa  person  becoming  a  surety  for  another  is  to  render 
him  a  service.    But  the  efiect  of  such  a  private  bargain 
as  was  made  in  this  case  would  be  to  defeat  the  object 
of  the  surety.     For  if  the  proceeds  of  the  goods  sup- 
plied to  die  vendee  are  to  be  applied  wholly  in  discharge 
of  an  old  debt,  a  benefit  will  be  conferred  on  the  vendor 
of  the  goods,  and  not  on  the  vendee ;  now  that  certainly 
was  not  the  intention  of  the  surety. 

Rule  absolute. 


January  fi5Ui.' 

Where  a  eoD« 
tioaance  wm 
entered  from 
TrinUy  to  the 
first  day  of  M- 
ckadfnas  term, 
and  matter  aris- 
ing during  the 
interval  was 
pleaded  after  the 
first  day  of  Mi- 
cAoe&nof  term 
by  way  of  plea 
puis  darrein 
continuancey 
the  Court  or- 
dered the  plea 
to  be  taken  off 
the  file. 


The  King  against  Taylor. 

JNDICTMENT  for  keeping  a  gaming-house.    Hea 
autre  fois  acquit  pleaded  in  TrinUy  term.    Between 

Trinity  and  Michaelmas  terms  the  defendant  was  again 

« 

tried  and  acquitted  at  the  sessions  on  an  indictment  for 
the  same  offence.  In  Michaelmas  term,  on  the  19th  of 
Naocmber^  and  before  the  prosecutor  had  replied  to  the 
former  plea,  the  defendant  pleaded  the  last  acquittal  by 
way  of  plea  puis  darrein  continuance.  This  plea  was 
entitled  of  the  term  generally.  For  taking  the  plea  off  the 
file,  a  rule  nisi  having  been  obtained,  on  an  affidavit 
that  the  acquittal  was  collusive, 


Brodrick 
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Brodrick  shewed  cause*    The  Couxt  cannot  exereise       18S& 


the  sammary  jurisdiction  which  this  rule  supposes  to  be 
vested  in  them.  They  are  bound  to  receive  pleas  puis 
darrein  continuance.  Park  v.  Salkeld(a\  Lovell  v. 
Eastcfff.  (&)  And,  indeed,  this  plea  is  strictly  r^^ular^ 
for  where  issue  has  not  been  joined  the  matter  puis  dar- 
rein continuance  may  be  pleaded  of  the  term  generally, 
and  need  not  be  pleaded  on  the  very  day  to  which  the 
continuance  is  entered.  Thus,  in  Com.  Dig.  tit  Jbat^ 
rnerU  (1 24.)  it  is  said,  *<  If  any  thing  happens  pending 
the  writ,  and  before  issue  joined^  which  goes  in  bar  or 
proves  the  writ  abated  and  not  abateable  only,  it  may 
be  pleaded,  without  saying  after  the  last  continuance,'' 
and  2  Lutw.  1178.  is  cited.  The  same  rule  must  b^ 
applicable  after  plea  and  before  replication*  ILitih- 
dale  J.,  under  the  same  title  there  is  a  case  cited  from 
2J(mes9 129.  where  a  plea  puis  darrein  continuance  was 
admitted  a  week  after  the  term  commenced.]  The  only 
mode  in  which  die  Court  can  interfere,  is  by  ordering 
the  plea  to  be  entitled  of  the  very  day  when  it  was  filed^ 
but  that  must  be  upon  a  distinct  application  for  that 
{Hirpose. 

Chitty  contrli.  It  is  true  that  the  Court  have  no  dis- 
cretionary power  to  receive  or  reject  pleas  puis  darrein 
continuance  when  they  .are  pleaded  at  a  proper  time. 
But  pleas  of  this  description  may  be  set  aside  if  pleaded 
too  late,  as  well  as  pleas  in  abatement,  which  jurisdic- 
tion over  the  latter  is  frequently  exercised.  WiUoughby  v, 
WUkim  (c),  Tidd^s  Prac.  677.  6tb  edit. 

CuK*  adv.  vuUp 

(a)  S  Wilt.  1S7.        (b)  S  %  i}.  554.         (c)  ^StiM,S96. 

Abbott 


TbeKom 
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I825.  Abbott  C.  J.  now  delivered  the  judgment  of  the 

—  ^  j^^^^     Court     This  case  came  before  the  Court  upon  a  mo- 

againii       tion  to   Set  aside    a    plea  puis    darrein    continuance. 
The  indictment  was  for  keeping  a  common  gaming- 
house.    The  plea  stated,  that  after  the  indictment  was 
preferred  in  this  court,  another  indictment  had  been  pre- 
ferred at  tlie  quarter  sessions  for  the  same  offence,  upon 
which  indictment  being  brought  on  for  trial,  the  defend- 
ant was  acquitted.     This  plea  was  pleaded  generally  as 
if  it  referred  to  the  first  day  of  the  term.     It  is  clear  by 
the  affidavit  that  it  was  not  put  upon  the  file  of  this 
Court  until  the  19th  day  of  November.     The  prosecutor 
by  his  counsel  therefore  moved  to  take  that  plea  6ff  the 
file,  contending  that  a  plea  puis  darrein  continuance 
must  be  pleaded  on  that  day  to  which  the  continuance 
is  made;  that  is,  in  this  case  that  it  could  only  be 
pleaded  on  the  first  day  of  Michaelmas  term.    Hiis  is 
the  case  of  a  criminal  proceeding.     In  civil  actions, 
by  the  indulgence  of  the  Court,  four  days  are  allowed; 
but  even  if  that  indulgence  was  extended  to  the  case  of 
indictments,  it  would  not  apply  to  a  case  where  the  plea 
was  not  pleaded  until  long  after  the  first  four  days  of 
the  term.     If  we  consider  how  the  record  would  have 
been  drawn  up  in  ancient  times,  and  how  it  should  be 
drawn  up  in  modern  times,  we  shall  find  that  it  would 
Stat  ethe  continuance  to  be  upon  the  appearance  of  the 
attornies  for  the  prosecution  and  for    the  defendant, 
and  that  would  be  recorded  on  the  first  day  of  the 
term.     Supposing  this  entry  to  have  been  made,  it  is 
quite  clear  that  this  plea,  coming  in  after  that  day,  and 
referring  to  a  matter  which  took  place  in   vacation, 
would,  on  the  very  lace  of  it,  appear  to.be  a.  bad  plea. 
Now  it  was  said,  inasmuch  as  there  was  no  such  entxy 

on 
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on  this  record,  this  party  might  come  and  put  his  plea  18S5. 
on  the  file  at  a  later  time.  It  is  obvious  he  mifitht  do  so  — • 
on  the  first  day  of  the  term;  but  why  wait  during  mgama 
almost  the  whole  of  that  term,  if  he  professes  to  enter 
tbe' continuance,  from  the  very  last  day  of  the  pre- 
ceding term  to  the  first  day  of  the  ensuing  term  ?  In 
the  case  cited  firom  2  JoneSj  the  party  was  admitted 
to  plead  after  the  first  day  of  term,  which  certainly 
imports  that  it  was  not  done  without  the  permission 
of  the  Court.  No  doubt,  for  the  furtherance  of  jus- 
tice, more  especially  in  a  criminal  case,  if  the  party 
by  any  inadvertence  has  let  slip  his  time  and  forborne 
to  plead,  the  Court  would  give  him  leave  to  do  so. 
In  the  case  of  LaoeU  v.  Eastaff{a\  although  the  de- 
fendant did  not  put  his  plea  in  until  a  later  day,  yet, 
on  a  motion  to  take  that  plea  ofi*  the  file,  the  Court 
looked  to  the  circumstances  of  the  case,  to  s^ee  if  jus- 
tice  required  that  it  should  be  taken  ofl;  In  that  case 
the  Court  refused  to  allow  the  plea  to  be  taken  off  the 
file;  and  the  reason  assigned  was,  that  on  the  first 
day  of  the  term,  and  for  several  days  afterwards,  a 
motion  was  pending  in  this  court  for  a  new  trial,  and 
therefore,  until  that  motion  was  disposed  of,  it  would 
have  been  useless  to  put  on  the  file  that  plea  which 
was  put  on  the  file  immediately  after  the  motion  for  a 
new  trial  was  disposed  of.  The  plea  was  a  plea  of 
bankruptcy,  and  it  would  have  been  quite  useless  to 
put  it  on  the  file  earlier.  But  upon  the  present  occa- 
sion, the  plea  was  pleaded  without  any  previous  ap- 
plication to  the  Court.     The  rule  which  was  obtained 

(a)  3  T.  H.  554. 

to 
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18t<«      to  B^t  wdd  the  fim  is  founded  upon  an  nSd^vit, 

lAg  posittv^y  th«t  the  aoquittal,  which  forms  die  sub- 
jepC  of  tbe  'pl6ti»  b^d  been  obtaiiied  by  firand  and  ool^ 
IvsioD^  and  th»t  is  not  denied  by  the  defaidant.  He 
has  been  advised)  and  no  donbt  weU  adytse^  not  4o 
pl^g^  hi^  conscience  in  opntradictipn  to  that  irludi  ia . 
have  alleged*  That  &ct  remajning  meontradicted,  the 
question  isi  if  a  plea  irregolarly  pleaded  should  be  suf* 
fered  to  stand  pn  the  file  of  the  eoart,  when  its  eSkci 
vould  be»  aejnowling  to  an  uncontradicted  aflSdavit^  to 
defeat  justice,  and  to  prevent  the  trial  of  the  de&ndjint 
by  means  of  an  acq«ittal»  obtained  piobabbr  by  the 
defendant's  money.  For  these  reasons  I  do  not  think 
the  rule  onght  to  be  dischaiged. 

Rukabsolvte. 


Babtlett  against  Downes* 


Theioidor*      ASSUMPSIT  for  money  had  and  received.     Flea 

manor  may,  by  JTx  ..  ..         .,,,.  ^,,        ^, 

deed,  grant  tbt  general  issue«  At  the  trial  before  Jbpatf  C.J.  at 
the  manor  Mid  the  Westminster  sittings  after  Michaelmas  tenn,  it  ap* 
tibmtobe^  peered  that  the  action  was  brought  by  the  plaintiflgi  who 
A^fiff <rftfie  cl^™ed  to  be  steward  of  the  manor  of  Danbwy^  in  the 
grantee.  couuty  of  EsseXj  to  recover  certain  fees  received  by  the 

A  term  oi  *  • 

5^:rean,  ere.  defendant  when  aeting  in  that  capacity.  The  plaintiff's 
was  upona  tale  right  to  the  office  of  Steward  rested  on  a  deed  under 

of  the  estate  in      *»       -    . 

i785»  assigned   sealy  cxecuted  in  1821,  by  Siose  Bay^  who  was  then 

to  attend  the 

inheritance.  Upoa  a  subseoyent  sale  in  1 793,  there  was  a  general  dedaraltofi  4n  the  taar 
Teyance»  that  aU  persons  having  outstanding  terms  should  hold  them  in  trust  to  atteod  the 
inheritance,  but  no  particular  term  was  specified :  Held,  thatin  support  of  the  grant  of  tbe 
stewardship  made  in  1 821 ,  it  was  properly  left  to  the  jury  to  say  whether  they  thought  ths 
term  had  been  aun«iidn«d»  and  that  Aey  were  justified  in  flodfog  thai  it  had. 
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« 
smad  ia  fee  of  the  manor,  by  wbicb  she  <<  gave  end       ias& 

gnoted  unto  the  plaintiff  the  office  of  stawerd  of  the 
said  xnaaor  of  Daobmy^  and  the  holding  and  keepiitig  of 
aU  courts  of  niiat  kind  soerer  to  the  said.maoor  bdong- 
intg  or  appertainbg,  and  doing  vil  other  aeto  relating 
thereto;  and  she  did  thereby  mak^  constitute^  and  ap- 
point the  said  {daintiff  atewi^.  of  the  said  maoor,  and 
of  the  courts  to  the  same  belonging,  to  have,  hold,  ex- 
ercise, and  enjoy  the  office  aforesaid,  and  the  holding  and 
keeping  of  the  said  coiurts,  and  the  doing  aU  other  acts 
as  aforesaid,  and  receiving  the  fees  and  profits  to  the 
said  office  belonging  firom  thenceforth  during  the  term 
of  his  natural  life."  Rose  Bay  died  on  the  SOtb  aS 
October  1621,  having  devised  the  manor  of  Danbury  in 
fee  to  Charles  Downes.  C.  Daames  disputed  the  plain- 
ti£P*s  right  to  continue  steward  of  the  manor,  and  £• 
Dawnet  (the  defendant)  held  a  court  and  received  cer- 
tain fees,  to  recover  which  this  action  was  brought.  For 
the  defendant  it  was  objected,  that  the  grant  by  B/oae 
Bay  was  void,  fcr  that  she  had  no  power  to  create  a 
fMh<dd  office.  The  Lord  Chief  Justice  overruled  the 
ctgeetion,  but  gave  the  defendaitt  leave  to  move  for  a 
nonsviu  The  defendant  then  set  up  a  term  supposed  to 
haine  been  outsbmding  at  tlie  time  when  Base  Bay  made 
die  grant.  It  appearkl  that  this  term,  which  was  Ibr  800 
years  was  created  in  1712.  In  1765  it  was  assigned  $$ 
a  Mtisfied  term  to  attend  the  idkeritanoe.  In  1798, 
when  Boberi  Bay^  the  then  husband  of  Base  Bays  pur- 
drnsed  the  manor  of  Danbary,  them  was  a  general 
dedatfation  that  all  persons  having  any  terms  in  then 
should  hold  them  in  trust  to  attend  the  inheritance,  but 
no  particular  term  was  specified.  When  the  dispute 
Vol.  HI.  S  s  first 
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1825.  first  arose  between  these  partiefi,  C  Darnnes  wrote  a  letter, 
admitting  that  Mrs.  Bay  had  a  right  to  ^point,  but 

agtthisi  questioning  the  fact  o(  her  having  done  so.  The  Lord 
Chief  Justice  left  it  to  the  jury  to  say  whether  they 
thought  the  term  was  still  outstanding  or  not.  They 
thought  that  it  was  not,  and  found  a  verdict  for  the 
plaintiff  for  the  amount  of  the  fees  received  by  the  de» 
fendant 

Scarlett  now  moved  for  a  rule  nisi  for  a  nonsuit  or 
new  trial.  The  grant  by  Mrs.  Ray  to  the  plaintiff  was 
void.  The  crown  may  create  a  freehold  office,  but  an 
individual  cannot;  Mrs.  Bay^  therefore,  had  no  power 
to  grant  the  office  of  steward  for  the  life  of  the  grantee 
so  as  to  bind  the  future  owners  of  the  manor.  In  the 
Earl  oi  Shrewdmrr/s  case  {a)  the  stewardship  of  iei  manor 
was  granted  for  life,  but  that  was  by  queen  Elizabeth  ; 
and  in  Owen  v.  Sannders{b\  which  was  the  case  of  a  clerk 
of  the  peace,  it  appeared  that  the  appointment  was  made 
by  virtue  of  an  act  of  parliament  (c)  Then,  secondly,  it 
should  not  have  been  left  to  the  jury  to  say  whether  the 
term  had  been  surrendered.  In  1785  it  was  expressly 
assigned  to  attend  the  inheritance;  and  in  1793,  when 
Mr.  Bjay  purchased  the  manor,  a  declaration  was  made 
that  all  outstanding  terms  should  be  held  in  trust  to 
attend  the  inheritance.  No  evidence  was  given  of  the 
creation  of  any  term  except  that  of  1712;  it  must»  there- 
fore, be  presumed  that  the  deed  of  1793  alluded  to  that 
term.  If  so,  it  must  at  that  time  have  been  in  eaust- 
ence,  and  there  was  no  evidence  of  any  &ct  whence 

{a)  9  Co.  42.      (6)  1  JU.  Jlaj,m.  158.      (c)  IfF.j^U.  si.  1.  c.2I.  s.  5. 

the 
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the  jury  could  infer  that  it  had  been  afterwards  sur-       1825. 
rendered  or  merged.  — — 

BAftTLRT 

Cur.  adv.  milt.         againM 


Dewirst. 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  There  were  two  grounds  upon  which  the  rule 
in  this  case  was  moved.  The  first  point  was,  whether 
the  appointment  of  a  steward  of  a  manor  court  beyond 
the  life  of  the  grantor,  could  be  a  good  grant.  It  was 
admitted  that  such  a  grant  by  the  crown  might  be  good, 
but  it  was  contended  that  such  a  grant  by  a  subject 
could  not  be  good  without  custom  or  act  of  parliament. 
In  LitiletOTij  section  378.,  where  he  is  writing  on  the 
subject  of  estates  which  are  held  upon  conditions  in 
law,  he  mentions  the  case,  of  a  grant  by  deed  of  the 
office  of  keeper  of  a  park.  <'  If  a  man  grant  by  his 
deed  to  another  the  office  of  parkership  of  a  park,  to 
have  and  occupy  the  same  office  Jbr  term  of  his  life^ 
the  estate  which  he  hath  in  the  office  is  upon  condi- 
tion in  law,  to  wit,  that  the  parker  shall  well  and  law- 
fully keep  the  park,  and  shall  do  that  which  to  such 
office  belongeth  to  do,  or  otherwise  it  shall  be  lawful  to 
the  grantor  and  his  heirs  to  oust  him."  This  is  to 
shew  that  a  grant  of  an  office  of  that  kind  is  subject  to  a 
condition  in  law,  namely,  that  the  party  shall  discharge 
the  duty  of  the  office,  and  that  upon  tlie  violation  of 
such  duty  there  would  be  a  forfeiture  of  the  office;  and 
that  is  said  in  respect  of  a  grant  by  a  subject.  Then 
Lord  ColcCi  when  he  comes  to  comment  upon  that 
section  (a),  introduces  among  others  the  very  office  now 
in  question.     He  states,  that  <<  where  an  officer  hath 

(a)  1  hid.  sss.  k 

8s  S  BO 


J^vnnm 
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1^0&  no  other  profit  but  a  certain  collateral  fee,  the  grantor 
may  discharge  him  of  his  service,  the  discharge  whereof 
is  but  labour  and  charge  to  him,  but  he  must  have  bis 
fee;"  and  in  the  same  page  he  proceeds :  "Ifa  man  doth 
grant  to  another  the  office  of  the  stewardship  of  his  courts 
of  his  manors,  with  a  certain  fee^  the  grantor  cannot 
disdiarge  him  of  his  service  and  attendance,  because  he 
hath  ofher  profits  and  fees  belonging  to  his  office  which 
be  should  lose  if  he  were  discharged  of  his  office.'* 
Now  this  is  very  good  authority,  or  they  are  instances 
at  least,  to  say  no  more  of  them,  to  shew  that  a  grant 
for  life  of  an  office  of  the  description  now  in  discussion 
is  a  good  and  valid  grant.  If  the  grantor  himself  can- 
not discharge  the  grantee,  how  can  any  other  person  ? 
On  what  principle  shall  it  be  said  that  a  person  claim- 
ing under  the  grantor  shall  be  in  a  different  situation 
firom  him  ?  In  Hatvey  v.  Newfyn  (a)  the  Court  seem  to 
have  come  to  their  decision  against  the  plaintiff,  because 
it  was  not  alleged  by  him  that  there  was  any  profit 
bdonging  to  the  office ;  and  if  so  he  suffered  no  injury 
from  being  discharged ;  he  was  only  relieved  fixHn  cer- 
tain trouble.  The  Court  say  distinctly  if  profit  be- 
longed to  the  office,  and  it  had  been  so  alleged  in  the 
dc^;laration,  the  grant  of  the  office  for  life  would  have 
been  good.  That  point,  therefor^  seems  to  be  set  at 
rest  upon  this  authority.  Then  the  next  point  made 
was,  that  I  ought  not  to  have  left  it  to  the  jury  to  pre- 
sume any  surrender  or  merging  of  the  outstanding 
term.  I  did  not  direct  them  as  to  their  finding,  but 
merely  left  it  to  them  to  consider  whether  they  would 
<Nr  would  not  presume  a  surrender^  having  first  ende^ 

(«)  Cro,IUiM.SS9. 

voured 
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soared  to-ezplain  the  nature  of  the  subjecc    Iflongfat       IMf* 
not  to  have  left  it  to  the  jury  to  consider  if  such  a  pre* 
sumption  might  not  be  made  from  the  circumstances 
Trhich  appeared  on  the  trial,  then  there  ought  to  be  a  new 
trial.   The  plaintiff  proved  the  grant  as  having  been  made 
by  this  lady  just  before  the  execution  of  her  will.  The  de- 
fendant on  this  evidence  was  clearly  a  wrong  doer,  and 
he  shewed  no  tide;  but  we  will  take  it  that  the  devisee 
had  thought  fit  to  appoint  him  steward  of  the  manor 
and  to  rescind  the  appointment  of  the  testator.    It  ap- 
peared that  there  had  been  a  term  originally  created  in 
1712  for  a  future  purpose,    and  that  such   purpose 
was  satisfied.    Then  in  1785  there  was  a  sale  of  the 
estate;  that  term  was  then  outstanding  in  a  trustee  for 
the  benefit  of  the  inheritance.     In  1793  there  was  an* 
other  sale  of  the  estate  to  the  husband  of  the  testatrix, 
and  in  one  of  the  conveyances  there  was  a  general  de- 
claration that  all  outstanding  terms  should  be  for  the 
benefit  of  the  purchaser,  but  the  particular  term  was  not 
mentioned.     Now,  if  the  outstanding  term  whidi  the 
defendant  set  up  could  prevail^  it  would  prevail  to  defeat 
the  act  of  the  testatrix  in  making  the  grant  she  made. 
The  general  principle  upon  which  a  presumption  should 
be  allowed  I  think  is  this,  that  that  which  has  been 
done  ishould  be  presumed  to  be  rightly  done;  and  if  we 
apply  that  principle  to  many  cases  of  right,  it  must  be 
taken  to  be  so.     Applying  it  to  the  question  of  a  right 
of  way.     If  we  find  the  act  has  been  often  repeated  (for 
the  occasional  use  of  a  walk  or  path  across  a  man's  field 
would  be  hardly  such  a  use  as  would  establish  the 
right),  but  if  the  act  must  necessarily  have  been  often 
repeated  with  the  knowledge  of  the  persons  acting  upon 
an  adverse  right,  it  affords  a  strong  presumption  in  &vour 
Ss  3  of 
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18^5.       of  the  right  so  exercised.    The  same  principle  is  to  be 
applied  to  presumptions  in  tlie  case  of  light,  or  of  flowing 

ttgnifut  water*  In  each  of  these  cases  there  must  be  a  long  con- 
tinuance  of  enjoyment  to  warrant  the  presumption.  But 
upon  the  question  of  the  surrender  of  a  term  the  case 
is  somewhat  different ;  for  with  respect  to  conveyances 
you  cannot  find  in  the  nature  of  things  repeated  acts; 
it  is  not  to  be  expected.  And  although  that  be  so,  the 
courts  have  in  many  instances  for  a  considerable  length 
of  time  decided  that  juries  are  at  liberty,  where  they  find 
that  such  a  term  as  this  has  been  set  up»  and  has  done 
the  duty  for  which  it  was  originally  created,  to  presume 
a  surrender  of  it  In  this  cose  there  was  the  letter  of 
C.  Daames^  admitting  that  Mrs.  Ray  had  a  right  to  ap- 
point; whence  it  might  be  inferred,  as  against  him,  that 
the  term  did  not  exist ;  I  therefore  thought  the  jury 
might  be  justified  in  presuming  this  outstanding  term  to 
have  ceased.  Here  the  grant  of^  the  office,  supposing 
such  a  term  to  be  outstanding,  would  have  been  void  at 
law,  which  certainly  it  was  never  meant  to  be.  On  the 
contrary,  if  you  presume  the  term  had  merged,  the  grant 
of  the  office  would  be  good.  In  that  view  of  it  we  are 
of  opinion  it  might  properly  be  left  to  the  jury  to  pre- 
sume a  surrender  of  the  term,  to  give  validity  and  effect 
to  the  act  of  the  testatrix  in  making  the  grant  For 
these  reasons  we  are  of  opinion  that  the  verdict  fbnnd 
for  the  {ilaintiff  ought  not  to  be  disturbed. 

Rule  refused. 
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DoBELL  against  Stevens.  Tuetday, 

^^  January  25di. 

r'^ASE  for  a  deceitful  representation.    The  declaration  Wherothe  ▼«- 
^^  ,  dor  of  ft  pub- 

stated  that  before  the  time   of   committing  the  Uc-houie  made, 

grievance    thereinafter  ,  mentioned,    defendant  kept  a  treaty?  certain 

publiC'house,  and  was  possessed  of  a  lease  of  the  house  p^nutlcns 

for  a  certain  term  of  years,  and  thereupon  the  plaintiff,  JSJ^J^^^t  ^ 

at  the  request  of  the  defendant,  on,  &c.  at,  &c.  was  in  j^ne  b^^hT 

treat?  with  defendant  to  buy  bis  interest  in  the  said  house,  and  th«  ^ 

rent  received 

boose  for  a  certain  sum  of  money,  to  wit,  the  sum  of  for  a  part  of 

"^  the  preiniMfly 

460/.,  and  also  to  buy  the  household  furniture  and  fix*  whereby  the 
tores,  and  stock  in  trade,  at  a  valuation;  and  defendant  induced to^T« 
felsely,  fraudulently,  and  deceitfully  pretended  and  re-  Jhi^^^jSLf' 
presented  to  the  plaintiff  that  the  returns  or  receipts  for  Ster'niKhi** 
the  spirits  sold  in  the  said  public-hoiise  bad  been  and  ™^'°^^  ■f 

^  *^  action  on  the 

then  amounted  to  the  sum  of  160/.  per  month:  and  caaeforthe 

■^  deceitful  re- 

that  the  quantity  of  porter  sold  in  the  house  amounted  presenutiooa, 

.      ^      although  they 

to  seven  butts  per  month ;  and  that  the  tap  was  let  for  were  not  no- 
82/.  per  annum,  and  two  rooms  in  the  public-house  conveyance  of 
for  2"/.  per  annum ;  and  by  such  representation .  then  OT^iuTwrittm 
and  there  induced  the  plaintiff  to  buy  the  said  lease  of  ^f*J2c'b!!ildLp 
the  house  at  the  price  of  460/.     The  declaration  then  ^'"<^** ""  ^ 

-  drawn  up  after 

averred  the  falsehood  of  each  particular  of  the  state-  theMrcprcMnu 

ations  were 

ment.  At  the  trial  before  Littledale  J.  at  the  London  made. 
sittings  afler  last  term,  the  plaintiff  proved  that  whilst 
the  treaty  for  the  purchase  was  going  on,  a  represent- 
ation was  made,  as  stated  in  the  declaration,  and  that  it 
was  false.  On  the  cros^examination  of  his  witnesses  it 
was  proved  that  the  defendant's  books  were  in  the  house 
at  the  time  of  the  treaty,  and  might  have  been  inspected 
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1M5«       by  the  plaintiff;  and  that  they  would  have  shewn  the 
-J  real  quanti^  of  spirits  and  porter  sold  in  the  house. 

The  plaintiff  however^  did  not  examine  them.  A 
written  memorandtam  of  the  bargaio  was  afterwards 
drawn  up»  and  an  assignment  of  the  lease  was  eze- 
OBted;  but  neither  of  those  instruiaents  contained  any 
menttcm  of  the  defendant's  representation.  The  kamed 
Judge  left  it  to  the  jury  to  say  whether  the  represent- 
ation was  firaudulenti  and  they  found  a  verdict  for  the 
plaintiff. 

Gmney  now  moved  for  a  rule  nisi  for  a  new  triaL 
The  parol  evidence  of  the  defendant's  r^resentation 
was  inadmissible  in  this  case.  The  contract  having 
been  reduced  into  writing  the  parties  must  be  bound  by 
that^  and  cannot  add  to  it  by  evidence  of  previous  ecm- 
versationsi  Pickering  v.  Dowson.  (a)  {AVfM  C  J.  In 
that  case  Gibbs  J.  says»  **  if  there  had  been  any  fraud  it 
w«uld  not  have  been  done  away  by  the  contract.'* 
Bajji^  J.  The  same  view  of  the  point  was  taken  fay 
my  Lord  Chief  Justice  in  Kain  v.  Old.  {p) )  The  fraud 
there  aUnded  to  is  some  fraudulent  conduct  whereby 
the  party  dec^ved  is  prevented  from  discovering  the 
fekebood  of  the  representation.  Here  the  plaintiff  had 
ihe  means  of  knowledge  within  his  reach,  and  neglected 
to  make  use  of  them*  In  PimeU  v.  Edmunds  (c)  it  ap- 
peared that  an  auctioneer,  at  a  sale  by  auction,  made  a 
statement  not  noticed  in  the  conditions  of  sale,  and  k 
was  held  that  parol  evidence  of  that  statement  had  been 
properly  rejected.  Lord  EUenborough  say%  '<  The 
^nly  question  which  could  be  made  is,  whether  if  by 

(a)  4  Tmmt.  779*  {k)  SB^fC  €87.  (c)  IS  Sm»  €. 
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the  eollaleral  representation  a  party  be  mdaced  to  enter       18f  5. 
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into  a  written  agreement  different  from  such  represent- 
ation^  he  may  not  hare  an  action  on  the  case  for  the  fgohui 
fraud  practised  to  lay  asleep  his  prud^ice/*  At  all 
events,  therefore,  the  propriety  of  admitting  sach  e?i« 
dence  has  been  considered  rery  questionable  by  a  high 
atttbority,  and  is  a  point  worthy  of  further  discussion. 

Abbott  C.  J.  Whether  any  fraud  or  deceit  had  or 
had  not  been  practised  in  this  case  was  peculiarly  a 
question  for  the  jury ;  nor  has  any  complaint  been  made 
against  the  mode  in  which  that  question  was  presented 
to  their  oonsideraticm.  If  then  this  motion  be  sustain- 
able at  all,  it  must  be  sustainable  on  the  ground  that 
evidence  of  a  fraudulent  or  deceitful  representation 
could  not  be  received,  inasmuch  as  it  was  not  noticed 
in  the  written  agreement,  or  in  the  conveyance  which 
was  afterwards  executed  by  the  parties.  The  case  of 
Lffmey  v.  Sitby  (a)  is  to  the  contrary  of  that  position, 
and  precisely  analogous  to  the  present  case.  That  was 
an  action  against  the  defendant  for  falsely  and  finaudulentiy 
representing  to  the  plaintiff  that  certain  houses  of  him 
(defendant)  were  then  demised  at  the  yearly  rent  of  68/., 
to  which  pluntiff  giving  credit,  bought  the  houses  for  a 
large  sum  of  money,  to  wit,  &c.,  and  an  assignment  was 
afterwards  executed  to  him ;  whereas,  in  truth  and  in  fact, 
the  bouses  were  at  that  time  demised  at  the  yearly  rent 
of  52/.  10^.,  and  no  more.  After  verdict  for  the  plaintiff 
a  motion  was  made  in  arrest  of  judgment,  on  the  ground 
that  it  did  not  appear  that  the  assertion  was  made  at  the 
time  of  the  sale.    Lord  Holt  says,  <*  If  the  vendor  gives 

(a)  9Ld.Ilajfm.  1118. 

in 
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1825.  in  a  particular  of  the  rents,  and  the  vendee  says  he  wffl 
trust  him,  and  inquire  no  further,  but  rely  upon  his 
particular,  then  if  the  particular  be  false  an  action  will 
lie."  Here  the  plaintiff  did  rely  on  the  assertion  of  the 
defendant,  and  that  was  his  inducemeot  to  make  the 
purchase.  The  representation  was  not  of  any  matter  or 
quality  pertaining  to  the  thing  sold,  and  therefore  likely 
to  be  mentioned  in  the  conveyance,  but  was  altogether 
collateral  to  it;  as  was  the  rent  in  the  case  of  I^fsney  v. 
&%•  That  case  appears  to  me  to  be  exactly  in  point, 
and  the  jury  having  found  that  that  which  was  untruly 
represented  was  fraudulently  and  deceitfully  represented, 
I  tl)ink  that  we  ought  not  to  grant  a  rule  for  a  uew 
trial. 

Rule  refused. 


TueMday,         Harvey  and  Others,  Assignees  of  Banck  and 
anwry  JosEPH,   Baukrupts,   against  Archbold  and 

Others. 


Debt  for  money  ITJEBT  for  money  paid  by  the  bankrupts,  before  the 
ceived.    P]el^  bankruptcy,  to  the  use  of  the  defendants,  and  for 

And  set  off  for  money  had  and  received  by  the  defendants  to  their  usew 
pflJd!&c!"  At  Account  istated  between  bankrupts  and  defendants* 
lppe"rd[that  Money  had  and  received  by  defendants  to  the  use  of 
^^and  Co^n    ^^  plaintiffs  as  assignees,  and  on  an  account  stated  with 

England,  con- 
signed goods  to  the dcfendftnts,  B,  and  Co.  at  Gibraltar,io  be  sold  on  commission,  ^.anil 
Co.,  as  soon  as  the  bills  of  lading  and  invoices  were  delivered  to  their  agents  in  JLondanf 
advancedt  through  them,  to  j4.  and  Co.  two-thirda  of  the  invoice  price  of  the  goods,  by  bilU 
at  ninety  days ;  and  for  these  advances  received  interest  at  the  rate  of  6  per  cent.,  calculated 
from  the  date  of  tlie  bills,  which  was  the  usual  rate  of  interest  at  Gibraitar,  In  an  action 
for  the  proceeds  of  the  goods  :  Held,  that  this  could  not  be  considered  as  a  loan  of  naoney 
in  England^  and  was  not  usurious,  and  that  the  defendants  were  entitled  to  set  off  the 
monies  so  advanced. 

SemhUy  that  in  an  action  for  money  had  and  received  Uie  nlainti^  must  giv|  evklence  of 
a  particular  sum  to  which  he  is  entkled.       *^^  *'^  ^m^,  •»-  ^r-^-  M4t^ 

them 
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them  in  that  capacity.    Detinue  of  goods  of  the  ralue        1825. 

of  100,000;.  delivered  by  bankrupts,  before  their  bank-       

mptcy,  to  defendants,  to  be  re-delivered  by  them  on  •gamsi 
request*  Detinue  on  a  trover  of  goods  to  same  amount, 
the  property  of  the  bankrupts,  before  the  bankruptcy. 
Similar  count  laying  the  property  in  plaintiffi,  and  the 
trover  after  the  bankruptcy.  Plea,  general  issue,  and 
notice  of  set-off  for  work  and  labour,  goods  sold  and 
delivered,  money  lent,  paid  to  the  use  of  the  bankrupts, 
and  money  had  and  received  by  them  to  the  use  of 
defendants  before  the  bankruptcy.  At  the  trial  before 
JbboU  C'J.  at  the  London  sittings  after  Michaelmas 
term,  it  appeared  that  the  bankrupts  in  1821  carried 
on  business  in  London  i  the  defendants  were  merchants 
at  Gibraltar.  Archbold  generally  resided  in  England^ 
but  they  had  no  house  of  business  in  this  country.  In 
1821,  and  the  following  year,  the  bankrupts  consigned 
large  quantities  of  goods  to  the  defendants  at  Gibraltar^ 
to  be  sold  on  commission.  The  defendants  agreed  to 
advance,  through  Reid  and  Co.,  their  agents  in  England^ 
two-thirds  of  the  invoice  price  of  the  goods  cons^ed  to 
them,  as  soon  as  the  invoices  and  bills  of  lading  were 
delivered.  The  advances  were  to  be  made  by  bills  at 
three  months,  accepted  by  Beid  and  Co.  The  bank- 
rupts'were  to  be  charged  by  the  defendants  with  interest 
on  the  money  advanced  at  the  rate  of  6  per  cent  ttom 
the  diate  of  the  bills.  In  addition  to  this  the  defendants 
were  to  receive  on  some  consignments  5,  and  on  others 
5  per  cent,  commission  for  the  sales,  and  2^  del  credere. 
This  was  the  usual  rate  of  interest  and  commission  at 
Gibraltar,  Transactions  to  a  considerable  extent  took 
place  between  the  parties  according  to  this  agreement* 
All  the  advances  were  made  in  England  by  bills  at 

ninety 
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1825.  ninety  days,  dnwn  upon  Riid  and  G>.,  who  did  not,  in 
fiu^  accept  them,  but  advanced  the  amount  in  cash,  de- 
ducting discount  at  5  per  cent.  At  Gibraltar  bills  on 
England  at  nineQr  days  are  considered  as  cash.  The 
plaintiffi  having  proved  these  iacts,  put  in  the  account* 
sales  rendered  by  the  defendants,  but  not  the  account-cur- 
rent  between  the  parties.  It  appeared  by  the  correspond- 
ence that  there  was  a  loss  on  each  consignment,  bnt  the 
amount  was  not  specified.  It  was  contended  for  the  de- 
fendants, that  as  no  proof  had  been  given  that  any  goods 
remained  in  specie,  or  that  any  demand  of  them  bad  been 
made,  the  plaintiffs  clearly  could  not  recover  on  the  counts 
in  detinue ;  and  that  as  the  defendants  had  advanced  two- 
thirds  of  the  invoice  prices,  and  there  had  been  a  loss 
upon  each  consignment,  it  must  be  presumed  that  the 
advances  and  commission  exceeded  the  sums  received 
by  the  defendants  from  the  sales ;  and  the  Lord  Cbief 
Justice  was  of  this  opinion.  For  the  plaintiffi  it  was 
contended,  that  the  defendants  could  not  set  off  the 
monies  advanced,  as  those  advances  were  tainted  with 
usury,  the  defendants  receiving  interest  at  the  rate  of 
6  per  cent^  and  the  agents  Reid  and  Co.  not  actually 
accepting  the  bills  drawn,  but  advancing  the  money, 
and  deducting  discount  at  the  rate  of  5  per  cent  The 
Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
it  was  part  of  the  original  bargain  between  the  bank- 
rupts and  the  defendants  that  Retd  and  Co.  should  not 
accept  bills  to  be  at  the  disposal  of  the  bankrupts,  but 
that  they  should  advance  the  amount  in  cash,  minus  the 
discount  for  three  months.  The  jury  found  that  this  was 
not  part  of  the  bargain,  whereupon  the  verdict  was 
ordered  to  be  entered  for  the  defendants. 


The 


IK  THE  5th  &  6th  Tsabs  OF  GEORGB  IV. 

The  Mtamof  General  now  moved  for  a  rule  nisi  fcr  a       IMS. 
new  trial,  coniending  that  the  verdict  was  improperiy 
entered  for  the-  defendants.    No  evidence  was  given  of 
the  amount  of  the  8et-o£P.    The  plaintifis,  therefore^ 
having  proved  the  amount  for  whidi  the  goods  had 
beea  sold,  were  entitled  to  a  verdi<^    Secondly,  the  ad« 
vaaces  made  by  the  defendants  were  upon  usurious 
tenD%    and    therefore    could  not  legally  be  set  off. 
Although  the  jury  found  that  it  was  not  part  of  the 
bargain  that  Reid  and  Co.  should  always  dbcount  the 
billi^  yet,  independently  of  that,  die  bankrupts  were 
charged  with  usurious  interest.     The  contract  for  the 
odvanoes  was  made  in  this  oountry,  the  money  was  ad- 
vanced har^  and  it  did  not  appear  that  the  defendants 
ever  transmitted  money  from  Gibraltar  in  order  to 
make  those  advances.    The  defendants^  dierefore^  were 
not  entitled  to  take  more  than  5  per  cent  interest,  but 
in  feet  they  toc^  6  per  cent.,  and  calculated  it  from  the 
date  of  the  bill  drawn,  and  not  from  the  time  of  its 
being  payable. 

ABBOTT  C.  J,  This  was  an  action  brought  to  recover 
goods  placed  in  the  hands  of  the  defendants  by  the 
bankrupts  before  tlieir  bankruptcy,  and  for  money  had 
and  received  to  their  use.  With  respect  to  the  former 
part  of  the  case^  it  is  sufficient  to  say  that  there  was  no 
proof  of  any  deoAand  of  the  goods,  or  that  any  part  of 
ihem  remained  in  the  hands  of  the  defendants.  On  the 
second  part  of  the  case  the  plaintiiF  gave  in  evidence 
the  account-sales,  but  not  the  accQunt*ourrent,  and  left 
the  defendants  to  make  out  their  set-off*  It  is  said  that 
there  was  no  proof  of  the  amount  of  the  setpofll  But 
it  was  in  evidence  that  two-thirds  of  the  invoice  price 

was 
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1B25*  was  advanced  by  the  defendants  through  their  agents  in 
"~*  J^land^  and  that  those  goods,  or  by  far  the  greater 
ngnmM  part  of  them,  were  sold  at  Gibraltar,  and  that  a  loss 
was  sustained  upon  each  consignment.  If  so,  it  appears 
to  me  demonstratively  that  the  money  advanced  in 
Englandf  together  with  the  interest  and  the  commission 
on  the  sales  at  GibraUar,  amounted  to  more  than  the 
invoice  price .  of  the  goods.  But  even  supposing  it  to 
be  otherwise,  to  what  amount  did  the  plaintiffi  establish 
a  claim  ?  Surely  they  should  have  given  some  further 
evidence  of  the  state  of  the  accounts.  I  also  thought  at 
the  trial,  that  the  case  must  be  considered  as  if  the 
bargain  for  the  advances  had  been  made  at  Gtbrdbar, 
and  not  in  London  /  and  that  under  such  circumstances 
interest  might. lawfully  be  charged  at  6  per  cent.'  from 
the  date  of  the  bills  drawn  upon  Beid  and  Co.  But  I 
thought  that  if  it  was  part  of  the  bargain  that  the  bank- 
rupts were  not  to  have  bills  accepted  by  Beid  and  Co. 
to  be  disposed  of  as  they  pleased,  but  were  to  receive 
the  amount  of  the  bills,  minus  5  per  cent,  discount,  it 
would  be  usurious.  The  jury,  however,  found  that  this 
was  not  part  of  the  bargain ;  and  therefore  being  of  opi- 
nion that  the  defendants  were  entitled  to  set  off  the  whole 
of  the  advances,  and  that  the  advances,  together  with  in- 
terest and  commissjbn,  exceeded  the  monies  received  by 
them,  I  directed  the  verdict  to  be  entered  in  their 
favor;  and  I  still  think  it  was  correctly  entered  for 
them.  Had  the  finding  of  the  jury  been  difierent,  I 
should  have  thought  that  the  plaintiffs  ought  to  be  non- 
suited for  want  of  evidence  of  any  particular  sum  that 
they  were  entitled  to  recover. 

Baylbt 
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Batley  J.     I  am  of  opinion  that  the  advances  made        1825. 

by  the  defendants  cannot  be  considered  as  a  loan  of       — — 

HAftwr 
money.     The  substance  of  the  bargain  appears  to  have       n^inti 

been  that,  instead  of  waiting  to  make  remittances  until 

the  proceeds  were  realized,  the  defendants  should  remit 

by  anticipation  the  probable  amount  of  the  net  proceeds. 

The  money  could  only  be  procured  and  transmitted  from 

Gibraliar  upon  certain  terms,  viz.  that  a  bill  at  ninety  days 

should  be  considered  as  cash,  and  that  interest  should 

be  paid  for  the  money  at  the  rate  of  6  per  cent,  per 

annum ;  and  upon  those  terms  the  money  was  paid  to 

the   bankrupts   by  Reid^  Irving^  and  Co.      This  was 

rather  an  arrangement  for  the  payment  of  the  proceeds 

of  the  goods  than  a  loan  of  money,  and  cannot,  I  think, 

be  called  usurious.     That  being  so,  I  entirely  concur  in 

thinking  that  there  ought  not  to  be  a  new  trial. 

.  LiTTLEDAi^E  J.  (fl)  concurrcd. 

Rule  refused. 

(a)  Hotnyd  J.  was  in  the  Bail  Court. 

Montague  against  Benedict.  iredneidoy, 

January  86Ul. 

A  SSUMPSIT  for  goods  sold  and.  delivered.    Plea,  In  afsumptit 

X\..  ^  for  goods  sold, 

general  issue.      At  the  trial  before  Abbott  C.  J.,  it  appeared  that 
at  the  Middlesex  sittings  after  Trinity  term,  1824,  it  ap^  jewiiierjVtho 

courae  <iif  two 
months,  delivered  articles  of  jewelry  to  the  wife  of  the  defendant  amounting  in  value  to 
85^.  It  appeared  f  Iiat  the  defendant  was  a  certificated  special  pleader,  and  lived  in  a  rcadr 
furnished  house,  of  which  the  annual  rent  was  20(V. ;  that  he  kept  no  man  servant ;  that  his 
wife's  fortune  upon  Iter  marriUge  was  less  than  4000/- ;  thai  she  bad,  at  the  time  of  her 
marriage,  Jewelry  suitable  to  her  condition,  and  that  she  had  never  worn,  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiir;.t(  Appeared  also  tbai tba  plaintiff,  when 
be  went  to  tlie  defendant's  house  to  ask  for  payment  always  enquired  for  the  wife  and  not 
for  the  defendant :  Held,  that  the  goods  so  furnished  were  not  necasiarifa,  and  that,  at 
there  was  no  evidfnce  to  go  to  the  jury  of  any  assent  of  the  husband  to  the  contract  made 
bgrhis  wil^,  the  actioB  oould  not  be  maintained. 

peared 
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IB25*  peared  tbat  the  pUintiff  wat  a  working  jeweUer,  and  die 
_  defendant  a  special  pleader  in   considerable  pracdoe. 

agninu  The  plaintiff,  betnreen  the  20th  of  Odober  and  the  14di 
o{  December  1823,  had  deKrered  to  the  wife  of  the  de« 
fendant,  at  his  house  in  GuUdfbrdrstreety  different  articles 
of  jewdxjy  amounting  in  the  whole  to  the  sum  oi  S$Lf 
and  had  receiTed  from  her  on  account  54/.  These 
things  were  usually  delivered  about  twelve  o'clock  in  die 
day,  and  plaintiff  never  saw  any  person  but  the  defenit 
ant's  wife.  Upon  these  fiicts  being  proved  the  defend* 
ant's  counsel  ccmtended  that  the  plaintiff  oug^t  to  be 
nonsuited,  because  there  was  no  evidence  to  them  that 
the  husband  had  any  knowledge  that  die  goods  had 
been  delivered  to  his  wife^  and,  consequendy,  no  evi* 
denoe  of  his  assent  to  the  purchase,  and  MeUaift  v. 
Shaw{a\  Waithmany.  Wakefield {b\  BenO^v.  Gr^(r\ 
were  cited.  The  Lord  Chief  Justice  thought  it  a  ques* 
tion  for  the  jury,  whether  the  articles  had  been  supplied 
with  the  assent  of  the  husband.  The  defendant  proved 
that  he  was  married  in  September  ISl?)  and  that  the 
fortune  of  his  wife  was  less  than  4000^.,  and  that  she 
*  '  received,  by  virtue  of  her  marriage  setdement,  for  her 
exclusive  us^  a  sum  of  60/.  annually;  that  they  in- 
habited a  ready-fumbhed  house  in  GuiU/ordrsireei^  at 
the  rent  of  200/.  a  year;  that  the  furniture  of  it  waa  not 
new  or  expensive,  some  of  it  indeed  being  very  diabby; 
that  die  defendant  kept  no  man-servant;  that  bb  wi£^ 
before  October  182S  had  jewelry  suitable  to  her  con- 
dition, and  that  she  had  never,  in  her  husband's  pre- 
sence, worn  any  of  the  articles  furnished  by  the  plaintiff. 
The  defendant  usually  left  his  house  and  went  ta  his 

(o)  SCoinp0.S2.  Ih)  lCampb,r^  (c)  STowU^SSC 

chambers 


Branucft 
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chambers  about  ten  o^clock  in  the  morning,  and  did  not       1885. 
retnm  before  five  in  the  evening.     When  the  plaintiff 
or  his  servant  called  at  the  defendant's  house,  they  always     J^''^^ 
asked  for  his  wife^  and  not  for  him ;  and  opon  one  oc- 
casioD,  when  the  derk  called  in  Marchf  and  stated  to  the 
female  servant  who  opened  the  door,  that  he  called  for 
the  purpose  of  getting  settled  a  bill  for  jewelry  to  the 
amoont  of  80/. ;  the  servant  eicpressed  her  surprise  ^at 
the  plaintiff  had  trusted  her  mistress  for  suph  a  sum^ 
Mid  said  she  was  sure  that  her  master  knew  nodiing  of 
it^  and  she  swore  that  the  clerk  replied,  ^  his  master  was 
aware  of  that."   This,  however,  was  denied  by  the  clerk. 
The  Lord  Chief  Justice  told  the  jury,  that  a  husband 
was  not  liable  for  goods  supplied  to  his  wife,  unless  he 
gave  her  an  express  or  implied  authority  to  purchase. 
In  considering  the  question  of  authority,  the  estate  and 
d^ree  of  the  parties  was  a  fit  subject  for  consideration, 
and  so  also  was  the  nature  of  the  articles.    There  were 
some  things  which  it  might  and  must  always  be  pce« 
somed  the  wife  had  authori^  to  buy,  such  as  provisiona 
for  the  daily  use  of  the  femily  over  which  she  presided  ; 
but  in  this  case  the  articles  were  not  necessary  to  any 
one;  the  proof  was,  that  the  husband  never  saw  them, 
and  the  jury  were  to  say,  under  these  circumstances^ 
whedier  the  wife  of  the  defendant  had  any  authority 
from  him  to  make  a  contract  for  the  articles  in  question. 
The  jury  found  for  the  plaintiff  to  the  amount  of  his  bilk 
A  rale  nisi  had  been  obtained  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  to  be  left  to  the  jury  of  the 
husband's  assent  to  the  contract ;  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

Piatt  shewed  cause.  It  was  a  questbn  for  the  jury,  upon 

the  evidence,  whether  the  articles  provided  for  the  wife  of 

Vol.  III.  T  t  the 


BuiXB^OT. 


6M  -     OiSSa  IN.  HILARY  TERH 

1635*  the  defendant  were  necessaries  suitable  to  the  degree  and 
~~"~  estate  of  the  husband.  The  latter  is  responsible  in  xespect 
ogftina  of  the  contracts  made  by  the  wife^  for  ^oods  suitable  to 
that  condition  which  he  suffers  her  to.  hold  out  to  the 
world.  It  is  not  necessary  to  shew  an  express  assent  of  the 
husband  to  the  contract,  or  that  the  articles  proyidcid  wiere 
worn  in  his  presence.  If  they  were  conforiQable  to  the 
appi^rent  condition  of  the  husband^  his  assent  is  to  be 
presumed  Here  there  was  abundant  evidence  to  go  to 
tlie  jury,  that  the  things  provided  were  necessaries  auit^ 
able  to. the  degree  of  the  husband,  for  it  appeared  that 
he  Uyed  in  a  ready-furnished  house^ .  the  rent  of  which 
was  2001.  per  annum,  and  that  his  wife  bad  originally  a 
fortune  of  4000/»,  and  if  they  were  necessaries  suitable  to 
the  degree  of  the  husband,  then  cohabitation  was  evi- 
dence, of  his  assent  to  the  contract  made  by.  his  wife 
He  cited  Morton  y.  Withy,  (a) 

Scarlet  and  Gunt^,  contr^.  It  appeared  upon  -  Ae 
trial  that  the  plaintiff  in  the  course  of  two  months,  had 
delivered  to  the  defendant's  wife  articles  of  jewelry 
amounting  to  83/.,  and  that  before  that  time  she  had 
ardcles  of  that  description  suitable  to  her  d^ree.  The 
things  provided  by  the  plaintiff,  therefore,  were  not 
necessaries.  There  was  no  evidence  of  any  assent  (ex- 
press or  implied)  of  the  husband,  to  the  purchase  made 
by  the  wife.  Cohabitation  is  oiily  primi  facie  evidence 
of  such  assent,  and  here  it  was  rebutted  by  the  evidrace 
given  on  the  part  of  the  defendant*    «  . 

Bayij:t  J*  It  seems  to  me,,  that  ia^tbis  case. there  was 
xio  9n4#nce  tP  gp  to  a  jury  to  ^tilleftbe-idatntiff  taa 

i-  ....  .   •  verdiet 
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irerdict  I  take  die  rule  of  law  to  be  this:  if  a  mani  1825. 
widiout  any  justifiable  cause>^ums  away  his  wife,  he  is 
bound  by  any  contract  she  may  make,  for  necessaries  J^g"*^ 
suitable  to  her  degree  and  estate.  If  the  husband  and 
wife  live  together,  and  tlie  husband  will  not  supply  her 
witfi  necessaries,  or  the  means  of  obtaining  them,  then, 
although  she  has  her  remedy  in  the  Ecclesiastical  Court, 
yet  she  is  still  at  liberty  to  pledge  the  credit  of  her 
husband  for  what  is  strictly  necessary  for  her  own  sup- 
port. But  whenever  the  husband  and  wife  are  living 
together,  and  he  provides  her  with  necessaries,  the  hus- 
band is  not  bound  by  contracts  of  the  wif^  except 
where  there  b  reasonable  evidence  to  shew,  that  the  wife 
has  made  the  contract  with  his  assent,  Etherington 
V.  Parrott.  {a)  Cohabitation  is  presumptive  evidence  of 
the  assent  of  the  husband,  but  it  "toiay  be  rebutted  by 
contrary  evidence ;  and  when  such  assent  is  proved,  the 
wife  is  the  agent  of  the  husband  duly  authorised.  Then 
the  question  is,  was  there  any  evidence  in  this  case 
to  warrant  my  Lord  Chief  Justice  in  submitting,  as  a 
question  for  tlie  consideration  of  the  jury,  whether  the 
wife  had  the  authority  of  the  husband  to  make  this  pur- 
chase ?  It  appears,  that  the  wife  had  originally  a  fortune 
under  4000/.  |  that  would  yield  an  income  less  than 
200/.  per  annum.  There  was  no  evidence  on  the  part 
of  the  plaintiff  to  shew  that  she  had  a  fortune  even  to 
that  extent;  that  fact  afterwards  appeared  upon  the  de- 
fondant's  evidence.  Then  is  it  to  be  presumed,  that  a 
husband  working  hard  for  the  maintenance  of  himself 
and  family,  keeping  no  man-servant,  and  living  in  a 
boose  badly  furnished,  would  authorise  his  wife  to  lay 
oii^  in  the  course  of  six  weeks,  half  of -her  yterly  m* 

(a)  Xtf.ir|i^*.  ioos. 

Tt  2  coHii 
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U|25.       come  in  trinkets  ?    If  the  tradesman  in  thb  case  had 
exercised  a  sound  judgment,  he  must  have  perc^Ted 

jigamu^      that  this  money  would  have  been  much  better  laid  out 
in  furniture  for  the  house,  than  in  deckbg  the  plaintiff's 
wife  with  useless  omamentSi  which  would  so  ill  corre* 
spond  with  the  furniture  in  Uie  house.     I  think,  at  all 
events,  there  was  gross  negligence  on  the  part  of  the 
plaintiff,  if  he  ever  intended  to  make  the  husband  re- 
sponsible.    If  a  tradesman  is  about  to  trust  a  married 
woman  for  what  are  not  necessaries,  and  to  an  extent 
beyond  what  her  station  in  life  requires,  he  ought,  in 
common  prudence^  to  enquire  of  the  husband  if  she  has 
his  consent  for  the  order  she  is  giving;  and  if  he  had 
so  enquired  in  this  case,  it  is  not  improbable  that  the 
husband  might  have  told  him  not  to  trust  her.     But  no 
such  enquiry  was  made;  on  the  contrary,  the  plaintiff 
always  enquired  for  the  wife,  and  that  is  strong  evidence 
to  shew  that  she  was  the  person  trusted,  aud  not  the 
husband.     On  the  whole,  I  think  that  the  plaintiff  did 
not  make  out,  by  reasonable  evidence,  that  the  wife  had 
any  authority  to  make  the  purchase  in  question.  • 

HoLROTD  J.  I  think  the  plaintiff  ought  to  have  been 
nonsuited.  If  the  plaintiff  had  made  a  claim  in  respect 
of  necessaries  provided  for  the  defendant's  wife,  the  case 
would  have  stood  upon  a  very  different  ground ;  but  I 
think,  upon  the  evidence,  it  appeared  that  the  things 
provided  were  not  necessaries.  They  consisted  of  articles 
of  jewelry,  and  the  wife  had  upon  her  marriage  been 
supplied  with  a  sufficiency  of  such  things,  considering 
her  situation  in  life.  Undoubtedly  the  husband  is  liable 
for  necessaries  provided  for  his  wife,  where  he  n^lects 
to  provide  them  himself.  If,  however,  there  be  no  ne- 
cessity for  the  articles  provided,  the  tradesman  will  not 

be 
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be  entitled  to  recover  their  value,  unless  be  can  shew  an        1825. 
express  or  implied  assent  of  the  husband  to  the  con-     ,, 

MOMTAGUI 

tract  made  by  the  wife.     Where  a  tradesman  takes  no        agaimi 

111  .  .  ,  BiMEDICT. 

pains  to  ascertain  whether  the  necessity  exists  or  not,  he 
supplies' the  articles  at  his  own  peril ;  and  if  it  turn  out 
that  the  necessity  does  not  exist,  the  husband  is  not  re- 
sponsible for  what  may  be  furnished  to  his  wife  without 
his  knowledge.  Where  a  tradesman  provides  articles 
for  a  person  whom  he  knows  to  be  a  married  woman, 
it  is  his  duty,  if  he  wishes  to  make  the  husband  re- 
sponsible, to  enquire  if  she  has  her  husband's  authority 
or  not ;  for  where  he  chooses  to  trust  her,  in  the  ex- 
pectation that  she  will  pay,  he  must  take  the  conse- 
quence if  she  does  not  If  it  turn  out  that  she  did  act 
under  the  authority  of  her  husband,  when  she  gave 
the  orders,  he  will  be  liable,  but  otherwise  be  will 
not  If  we  Were  to  hold  that  he  would,  no  man  in  any 
case  would  be  safe,  if  the  wife  chose  to  say  that  she 
had  the  authority  of  her  husband.  I  think  that  the 
burden  of  the  proof  of  the  assent  of  the  husband  lies 
on  the  party  who  provided  the  goods,  and  who  acted 
upon  the  supposed  authority.  In  this  case,  it  appears 
to  me  that  the  proof  was  to  the  contrary,  and  that  it 
negatived  all  presumption  of  assent  on  the  part  of  the 
husband.  I  think,  therefore,  that  the  plaintiff  did  not 
make  out  a  case  to  entitle  him  to  recover* 

Littledale  J.  I  agree  in  thinking  that  A  nonsuit 
must  be  entered*  The  husband  is  not  liable  in  respect  of 
a  contract  made  by  bis  wife  without  his  assent  to  it,  and 
a  party  seeking  to  charge  him  in  respeet'  of  such  a  con- 
tract, is  bound  either  to  prove  an  express  assent  on  his 
part,  or  circumstances  from  which  such  assent  is  to  be 

Tt  5  implied 
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1825.       implied.    Then  was  there  any  express  assent  in  this 

case?   So  fiir  from  that,  it  appears  that  no  application 

ftgttinti       was  made  to  the  defendant  for  several  months  after  the 

BtVKDlCT* 

articles  had  been  delivered;  but  the  plaintiff  always 
called  when  he  knew  the  defendant  was  from  home,  and 
always  asked  fur  the  wife.  There  was,  therefore^  no 
express  assent  of  the  husband.  Then  can  we  say  that 
there  was  any  implied  assent?  There  are  many  cases  in 
which  the  assent  of  the  husband  may  be  presumed.  In 
ComyfCs  Digeslj  tit  Baron  and  Feme^  (Q.)  it  is  laid 
down,  that  if  the  wife  trades  in  goods,  and  buys  for  her 
trade  n^hen  she  cohabits  with  her  husband,  his  assent  is 
to  be  presumed ;  and  if  a  wife  buy  necessary  apparel  for 
herself,  the  assent  of  the  husband  sUall  generally  be  in- 
tended. But  here  the  apparel  provided  consists  of 
articles  of  ornament  of  considerable  value.  It  does  not 
appear,  considering  the  defendant's  occupation,  and  his 
wife's  fortune,  that  articles  of  jewelry  to  that  amount 
can  be  considered  as  necessary  apparel,  and  one  reason 
is,  because  the  wife  had  articles  of  that  description  pro- 
vided for  her  when  she  married,  and  there  is  no  evidence 
to  shew  that  the  husband  ever  saw  the  wife  wearing 
these  articles,  and  if  he  did  not,  then  there  is  nothing 
to  shew  any  implied  assent. 

Abbott  C.  J.  I  entirely  agree  with  the  opinion 
which  has  been  delivered  by  my  learned  brothers,  and 
I  think  the  rule  for  a  nonsuit  ought  to  be  made  abso- 
lute. If  this  decision  should  have  the  efiect  of  intro- 
.  ducing  somewhat  more  caution  into  the  conduct  of  those 
who  are  to  obtain  their  living  by  selling  their  goods 
and  wares,  it  will  be  most  beneficial.  It  will  occa« 
sionally  be  beneficial  to  infant8»  to  fiithera»  to  husbondst 
and  to  friends;  it  will  also  be  beneficial  to  those  who 

have 
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hare  goods  to  sell,  for  the  experience  we  have  in  courts 
of  justice  leads  us  to  know,  that  persons  whatmde  with-     ^ 
out  due  caotba  often  find  their  hopes  deceiyed;  they      jt^ximt 
find  in  the  result,  that  they  have  paned  M^ith*  goods  fi>r 
which  they  never  can  obtain  the  money*  :  The  rule 
must  be  made  absolute* 

Rule  absolute  for  a  nonsuit. 
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Josephs  against  Pebiiee.  Frkt^y, 

A  SSU^PSIT  for  work  and  labour  and  commission!  J»  ■^?'^ 
and  for  money  paid  to  the  use  of  defendant    Plea,  labor,  aod 

money  ex* 

non  assumpsit     At  thcytrial  before  Uttledale  J.j  at  the  pended  in  th* 
Londcn  sittii^  after  laltT  Trinity  term,  it  appeared,  that  ,1"^^  lu  aeon, 
in  AprU  last  the.  defendatit  had  employed  the  plaintiff,  a  IfE^itnbie  * 
person  carrying  on  business  on  the  foreign  stock  ex-  J^p^^J^M  j^ 
chaxure,  to  purchase  for  him  ten  shares  in  an  association  fv^**^  **»* 

**  -  *  toe  company 

caUed  ."  Tlie  EguitaWe  Loaa  Bank  Company."    The  prore««i  to 

oaTe  a  capital 

shares  l^iad.  Qot  at. that  time  been  distributed,  or  in  ors.o(X),oooe., 

'  '  '  in  ibaret  of 

techntfc^  limgm\^,  ^^come  out,"^  ainl  the  plaintiff  was  soi.  c«di;  that 
to  buy  them  for  the  coming  out..  He  did  $o«.and  on  per  share  waa 
the  23d  two  certificates  for  the  shares  were  delivered  to  S^IJI^ry  of  ctr- 
him^.for  wljich,hftp§ifJ-l/.  a>  the  deposit,  ^^nd^tJO*^  !£^*ttMha 
^pjenjjijm  op  e^jph  s^i^   Thi^^c^rj^^^s  were  iu  ^f  ^e^2IL**!IJl 


.,     -  .,'4      .     .  .  I     .    '•    ii  any rwtriction, 

and  that  theliol^tflrs  w6re  to  be  subject  to  such  regtilktlons  as  might  be  contained  in  any 
act.of-fjprtj^nia^t  pefM^Tor  t|ie4p>T«rmn9nt  of  tba^cyqi^ly^fmlili  thi?  niean  time,  to  sodi 
regulations  as  mfght  be  made  by  a  committee  or'manag'ttmenL  N6  evidence  was  given  aa 
to  Hi9!li9>t|Qva^  oUff^^      l(^efii?f^r4haMpany/.s^l^  eridence  Uia 

company  was  to  be  considered  illegal,  and  witliin  the  operation  of  the  6  G.  I.  c  18.,  aa 
hw&^^1nSiffmr^^iSti«m%V/t9^^  $9l.as4rlwljP.co9i9v#r  ^^Mm^^  authonty  by 

charter  or  act  of  parliament^  and  that  plaintiff  consequently  could  not  maintain  hia  actioDj 
wUchJiMiiaiAitiif  aa'1fli^ttiiiis«saaa.;ii  r*  .:■.  y-tizi..  -:■::  '""::. 

::--::  v      -z  :2- Tt  4  -    :^^E^[rttabto 
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18a5«  <<  Equitable  Loan  Bank  Company, 

Capital  two  millions  sterling,  in  shares  of  50^  each. 
agaitui  (Then  followed  a  list  of  Presidents,  Vice-PresidentSi 

Directors,  Auditors,  Treasurers,  Solicitors,  &c.  &c.} 
No.  16,156  to  16,160  inclusive. 
This  certificate  declares,  that  the  sum  of  12.  having 
been  paid  as  a  deposit  for  each  of  the  above  meaticHied 
shares  of  50/.  each,  the  holder  of  this  certificate  will  be 
entitled  to  those  five  shares  in  the  Equitable  Loan  Bank 
Company,  with  all  the  benefits  and  emoluments,  but  sub- 
ject to  the  future  payments  on  the  shares,  and  all  matters 
contained  in  any  act  of  parliament  for  the  regulation  of 
the  company;  and  in  the  meantime  to  such  conditioos, 
regulations,  and  orders  as  the  vice-presidents  and  direc- 
tors grounding  the  present  committee  of  management 
may  direct"  Signed  by  two  directors.  When  the 
certificates  were  tendered  to  tfie  d^ndant,  he  said 
that  they  ought  to  have  been  obtained  sooner,  and 
lafused  to  accept  or  pay  for  them.  It  was  objected  for 
the  defendant,  that  the  association  was  within  the  18tk 
-and  19th  sections  of  the  6  G.  1.  r.  18.  and  theceloie 
illq;al,  and  that  consequently  all  contracts  relating  to 
the  purchase  of  shares  were  void.  Several  other  objec- 
tions were  also  made,  but  it  is  unnecessary  to  notice 
ithem,  as  the  case  was, ultimately  dedded  ti^n  that 
vhich  is  above  stated.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  obtained  a  verdict  In  MuAad- 
m{is  term  a  rule  nisi  to  enter  a  nonsuit  was  obtained, 
against  which 

Marryai  and  Andrews  shewed  cause,  and  contended 
that  the  association  in  question  did  not  fall  within  the 
meaning  of  the  6  G.  1 .  c.  18.   It  was  decided,  after  much 

consider- 
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GODsideratioD,  in  Rex  v.  Webb  {a\  that  the  mere  creatiod       1825. 
of  transferrable  shares  does  not  render  a  concern  ilkgal.       , 
It  must  tend  to  the  common  prejudice  of  his  majesty's      jv«a«Mii 
subjects.    That  is  a  point  to  be  established  by  evidence. 
And  as  the  defendant  had  employed  the  plaintiff  to 
pnrchase  the  shares,  it  was  not  incumbent  on  the  plain* 
tiff  to  prove  the  l^^ality  of  the  association ;  the  onus  of 
impeaching  it  was  on  the  defendant 

Gumey  and  ChUty  contra,  were  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  enough  appeared 
in  evidence  on  the  trial  of  this  cause,  to  shew  that  the 
bargain  for  the  shares  in  question  was  void  by  law. 
Whether  from  a  further  explanation  of  the  objects  and 
toideBcy  of  the  Equitable  Loan  Association,  a  different 
condnsion  might  or  might  not  be  drawn,  it  is  not  now 
necessary  to  enquire.  My  decision  is  founded  on  the 
evidence  that  was  given  in  the  cause.  A  certificate 
purporting  to  entitle  the  holder  to  certain  shares  waii 
put  in.  The  particular  objects  of  the  association  did 
not  indeed  appear ;  but  in  the  opening  speech  of  the 
plaintiff's  counsel,  it  was  stated  that  the  association  was 
founded  for  the  purpose  of  lending  money  at  8  per  cent. 
That  is  a  larger  rate  of  interest  than  the  law  idlows  ia 
general,  but  it  would  not  be  illegal  to  form  such  an 
assodation  for  the  purpose  of  lending  money  at  that  rate, 
upon  certain  terms,  in  the  event  of  its  being  sanctioned 
by  an  act  of  parliament,  or  a  royal  charter  of  inoor* 
poration.  But  if  the  projectors  go  further,  and,  before 
the  association  has  been  sanctioned  eith^  by  an  act  of 

(a)  14J5ajr,406. 

the 
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1825.       the  legislature  or  by  a  royal  charter,  make  shares  in  the 
concern  transferrable  without  any  restriction,  at  the  mere 

agoinn  will  of  the  holder,  and  provide  that  die  purefaaser^ 
shall  render  themselves  liable  to  r^ulations  to  be 
framed  by  certain  persons  styling  themselves  s  com- 
mittee of  management  or  directors,  then  the  sBsodatfan 
assumes  an  unlawful  shape.  The  words  of  the  6  6.1. 
C.18.  are  large  and  comprehensive,  although  ^not  dio* 
gether  free  from  obscurity.  Id  the  18th  and  19th 
sections,  the  two  objects  of  raisiDg  transferrable  shares, 
and  affecting  to  act  as  a  body  corporate,  are  pointed  out 
as  particukriy  shewing  what  the  l^sdatfOre  intended  to 
prohibit  Hie  18th  section  begins  by  reciting,  <«diat 
several  undertakings  or  projects  of  different  kinds  bed 
been  publicly  contrived  and  practised,  or  attempted  to 
be  practised,  which  manifestly  tended  to  the  common 
grievance^  prejudice,  and  inconvenience  of  the  kiog^ 
subjects  in  their  trade  or  commerce^  and  cither  their 
affiurs;  and  that  persons  who  Contrive  or  «tttaiptsudh 
dangerous  and  mischievous  undeklaki^ '  or  projieeo 
under  false  pretences  of  public  good,  did  presiMe-  ac- 
cording to  their  own  d<evices'or  schemes  ta  open  booh* 
for  puMie  subscriptions,  anrA'drawiniiiany  mj/w^rf  per- 
sons to  subscribe*  therein,  towards  r&teiog- gveii]t*au»0  of^ 
money,  whereupon  ihb  6l3»bscrfbeite  <€ft  '^^^t^ms>jM» 
them  did  pay  small  pi^dpoifion^  ^tiftte^t;  ahd^^tecll»  pr0^> 
portions  iti  the  whole  did  atnetii^(to»V^ry'laLif|^stlii^V 
whieh  dangerous  and  «it0dhrieivoMiMdiitdkid^t0#  {fn^ 
jects  did  i^ta  to  several  feheries  wnd  oii^  lAte(4 
wherein  the  tvade,  conuneroe^- and  w^)&t^^f*tbtf  kififflr 
sufe^tst^ir  great  numbers  of  tbeoi,  wen^'M(icem«l  Mhd\ 
interested.  And  that  in  many  'cases  d)6'  sAM  tiifd^!^ 
takers  of  subscribes  had  presumed  to  aet  as^^y 
-*  were 
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were  corporate  bodies,  and  had  pretended  to  make        18S5« 
their  shares  in  stocks  transferrable  or  assignable  without       , 
any  legal  authority  by  act  of  parliameut  or  by  any       ^aUui 
charter  from  the  crown  for  so  doing/'  and  then  enacts, 
**  that  aU  and  every  the  undertakings  and  attempts  de- 
scribed as  aforesaid,  and  all  other  public  undertakings 
and  attempts  tending  to  the  common  grievance,  pre- 
judice^ and  inconvenience  of  his  majesty's  subjects,  or 
great  numbers  of  them,  in  their  trade,  commerce,  or 
other  lawful  affiurs;  and  all  public  subscriptions,  re-- 
ceiptsy  payments,  assignments,  transfers,  pretended  as^ 
signments  and  transfers,  and  all  matters  and  things 
whatsoever  for  furthering  any  such    undertaking    or 
attempt,  and  more  particularly  the  acting  or  presuming 
to  act  as*a  corporate  body  or  bodies,  the  raising  or 
pietending  to  raise  transferrable  stock  ot  stocks,  the 
transferring  or  pretending  to  transfer  or  assign  any 
share  or  shares  in  such  stock  or  stocks,  without  legal 
authority  either  by  act  of  parliament  or  charter,  shall 
for  ever  be  deemed  to  be  illegal  and  void,  and  shall  not 
be  practised  or  in  anywise  put  in  execution."    The  19th 
section  makes  all  such  undertakings  public  nusances. 
Now  what  was  the  nature  of  the  association  in  question  ? 
By  the  certificate  which  was.  in  evidence  it  appeared 
that  they  professed  to  have  a  capital  of  £,000,000/*  in 
shares  of  SOt.  each,  coasequently  there  must  have  been 
40,000  shares ;  and  the  holder  of  the  certificate  was  to 
be  entitled  .to  the  number  of  shares  specified  in  it>  upon 
payment  of  11.  upon  each  share*    That  amounts  to  an 
express  declaration  that  the  shares  are  to  he  tranfiferrable 
at  the  mere  option  of  the  hdder,  and  ii.was  quite  ua- 
certatn  what  person  would  thereafter,  aa  holder  of  the 
certificate,  become  partner  in  the  concern.   Aga&f  until 
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1825.  an  act  of  parliament  could  be  obtained,  the  shareholders 
were  to  be  subject  to  such  conditions,  regulations,  and 
orders  as  the  vice-presidents  and  directors,  forming  the 
committee  of  management,  might  direct  The  members 
of  the  association  then  took  upon  themselves  to  act  as  a 
corporate  body,  having  a  select  body  invested  with 
power  to  make  bye-laws.  But  what  was  the  grievance 
and  prejudice  which  the  association  tended  to  cause  to 
his  majesty's  subjects?  It  appears  that  these  shares, 
upon  each  of  which  only  1/.  was  paid,  were  sold  at 
5L  105.  premium,  and  unless  we  shut  our  ^yes  altogether 
to  what  is  going  on  in  the  world,  we  cannot  help  ob- 
serving that  in  other  companies  and  associations  the  sale 
and  transfer  of  shares  at  enormous  premiums  is  carried 
on  to  a  greater  extent  than  was  ever  known,  except  at 
the  period  when  the  statute  referred  to  was  passed. 
The  necessary  effect  of  such  a  practice  is  to  introduce 
gaming  and  rash  speculation  to  a  ruinous  extent  In 
such  transactions  one  cannot  gain  unless  another  loses, 
whereas  in  fair  mercantile  transactions  each  party,  in 
the  ordinary  course  of  things,  reaps  a  profit  in  his  turn. 
Upon  the  evidence  in  this  case,  then,  the  assodation  ap- 
pears to  be  one  of  which  the  efiect  cannpt  but  be  mis- 
chievous ;  and  it  exhibits  two  signs  and  tokens  which  are 
pointed  out  by  the  legislature  as  the  signs  and  tokens  of 
iU^al  associations.  We  say,  therefore,  that  dealing  in 
these  shares  was  an  illegal  transaction,  and  this  being 
our  opinion,  every  one  must  observe  that  the  signs  of 
the  times  require  us  to  declare  it  without  delay.  There 
is  another  point  which  I  shall  notice  very  briefly,  as  it 
was  not  touched  upon  in  the  argument,  viz.  that  traffick- 
ing in  these  shares  may  very  possibly  have  been  ill^l 
at  common  law,   inasmuch   as  it  was  bargaining  and 

wagering 
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wagering  aboat  an  act  of  parliament  to  be  obtained  in 
future.  Upon  the  whole,  I  am  satisfied  that  the  plaintiff 
was  not  in  law  entided  to  maintain  his  action ;  the  rule 
for  a  nonsuit  must,  therefore,  be  made  absolute. 

Batley  J.  I  am  clearly  of  opinion  that,  upon  the 
eridence  given  on  the  trial  of  this  cause,  we  are  bound  to 
say  tbat  the  association  in  question  is  illegal.  It  pre- 
sumed to  act  as  a  body  corporate,  and  pretended  to  create 
transferrable  shares  in  its  stocks.  Jt  is  true  that  in  Bex 
V.  fVelAf  the  society  then  brought  before  the  Court  was 
considered  legal,  although  the  shares  were  transferrable; 
but  in  that  instance  they  were  not  transferrable  at  the 
mere  unrestricted  option  of  the  holder.  They  could 
not  be  transferred  to  any  person  who  would  not  enter 
into  the  original  covenants;  nor  could  more  than  twenty 
be  held  by  the  same  person,  unless  they  came  to  him 
by  operation  of  law;  and  the  object  of  the  society, 
which  was  to  supply  the  inhabitants  o(  Birmingham^  being 
shareholders,  with  bread  and  flour,  virtually  limited  the 
transfer  of  shares  to  persons  residing  in  that  neighbour- 
hood. So  in  Pratt  v.  Hutchinson  (a),  which  was  the 
case  of  a  building  company,  no  person  could  become  a 
member  of  the  'company  until  he  had  made  himself  a 
party  to  the  partnership  articles,  nor  until  he  had  been 
proposed  and  approved  by  a  certain  majority  of  persons 
present  at  a  meeting  of  the  society.  Both  those  cases 
are  very  distinguishable  from  the  present,  which  mani- 
festly tends  to  the  common  grievance  of  many  of  his 
majesty's  subjects,  and  falls  within  the  description  of 
illegal  societies  given  by  the  6  G.  1.  c.  18.  s.  18. 

(a)  l5£aai,SlU 

HOLROYD 
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HoLBOTD  J.  I  am  of  opinion  that  the  transacUon  in 
question  was  illegal,  and  that  the  association  is  one  of 
those  prohibited  by  the  6  G.  1.  c.  18.  But  it  would  have 
been  very  different  if  the  project  had  been;  not  to  con- 
stitute the  society,  or  to  make  the  shares  transferraUe, 
until  the  scheme  had  obtained  the  author!^  of  an  sot  of 
parliament  or  a  royal  charter. 

LiTTLSDALE  J.  It  appeu*s  to  me  also  that  this 
association  is  illegal  within  the  6  0.1.C.18.  1  think 
that  upon  the  evidence  given  at  the  trial  we  most  say 
that  it  tends  to  the  common  grievance  of  many  of  his 
majesty's  subjects.  The  act  of  parliament,  after  point* 
ing  out  certain  things  which  will  be  illegal,  proceeds: 
«  more  particularly  the  acdng  as  a  body  corporate  and 
the  raising  or  pretending  to  raise  transferrable  shares.'' 
Those  are  the  indicia  by  which  we  are  to  juc^  whether 
the  society  be  illegal,  and  whether  it  tends  to.  the  public 
grievance  or  not.  In  the  case  dted,  evidence  was  givm 
of  the  particular  objects  of  the  society,  which  negatived 
the  idea  of  its  being  a  grievance ;  and  regulations  existed 
somewhat  restraining  the  transfer  of  the  shares.  Here 
nothing  of  the  kind  appeared,  and  we  are  left  to  draw 
our  conclusions  fiom  the  certificate  which  was  given  in 
evidence.  For  these  reasons,  I  concur  in  thinking  that 
a  nonsuit  must  be  entered.. 

Rule  abscdote.  (a) 

{a)S^JRatr.Dodd,9Sastf5\€.    Suck  r,  Suekf  1  Ctm^  STl*   Smm 
▼.  Strattanf  1  Campb.  549.  n.     Brown  t.  ffuli,  4  TVmnl*  5S7. 
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Atkinson  against  CorsswoirrH.  Friday, 

Fwnutfy  4tli« 

ASSUMPSIT  on  a  cfaaiter-party,  not  under  seat,  WhtretiM 

'^  ^  oomnuindcr  of 

whereby  it  was  mutually  agreed  between  the  plain-  a  ihip  entend 
ti£^  commander  of  the  ship  Agaphea^  then  lying  in  the  party,  (not 
mer  Tkamest  and  the  defendant,  that  the  vessd should  ^erebyuie 
take  a  cargo  to  Pemambuco,  and  bring  a  cargo  thence  ^1^3^  pay 
to  London  or  Liverpool^  according  to  the  directions  of  J[Jj**''JfS^^t 
the  charterere'  agent  in  the  BraxUsy  and  deliver  the  same^  ^v^%  to 
<m  being  paid  freight,  at  and  after  a  certain  rate  therein  that  the  owner 

having  de- 

specified,  by  a  good  bill,  payable  at  two  mondis  from  mand«d  and 
the  day  of  final  discharge.     Breach,  non-payment  of  freight,  the 
freight.     Plea,  non-assumpsit.     At  the  trial  before  Jb^  ^uid  not  main. 
boU  C.  J.,  at  the  London  sittings  after  last  Trintty  term,  ^-^.^^ 
it  appeared,  that  the  plaintiff,  at  the  time  of  making  the  Jj,*,^"[|^' 
charter-party,  was   the  commander  of   the  Agapkea^  had  given  him 

■^      "^  ^  ^  ^  ^  notice  not  to  pay 

whereof  David  Hodgins^  then  resident  in  Ireland^  was  it  to  any  one 

but  himself. 

owner.  Before  the  vessel  returned  to  England^  Hodgins^ 
being  dissatisfied  with  the  plaintiff,  appointed  one  Bain 
as  his  agent,  to  receive  the  fright,  and  gave  notice  to 
the  defendant  to  pay  it  to  him,  which  he  accordingly 
did,  but  before  it  was  paid,  the  plaintiff  demanded  that 
it  should  be  paid  to  himself  and  not  to  Bain.  Upon 
diese  fiiets  the  Lord  Chief  Justice  nonsuited  the  plain- 
tifi^  but  gave  his  counsel  leave  to  move  to  enter  a  verdict 
in  his  favour  for  80/.,  which  appeared  to  be  due  to  him 
from  the  owner.  In  Michaelmas  term  Gwmey  obtained 
a  rule  accordingly,  and  now 


Scarkit 
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183  j.  Scarlett  and  CampbeU  shewed  caase.    The  plaintiff  in 

.~'*^"        this  case  was  merely  the  agent  of  the  owner,  and  made 
agaviit       (he  charter-party  for  his  benefit    In  the  absence  of  any 

COTFSWOHTil. 

interferenoe  by  the  owner,  he  might  have  claimed  the 
freight  from  the  defendant  But  when  the  owner  inter- 
vened, and  desired  the  freight  to  be  paid  to  a  diird  per- 
soDt  the  authority  of  the  captain  was  at  an  end.  He 
had  not  any  prospective  lien  for  his  wages,  ahhougfa,  if 
he  had  received  the  monqr,  he  might  then  have  set  off 
the  sum  due  fi>r  wages,  had  he  been  sued  by  the  owner 
ibr  the  money  so  received.  If  a  factor  receives  the  pro- 
ceeds of  goods  sold  by  him  he  has  a  lien  on  die  money, 
but  he  cannot  daim  the  proceeds  from  the  vender  if  hb 
principal  intecvenes,  and  desires  the  payment  to  be 
made  to  himselft  SmUh  v.  Plummer{a)  is  expressly  in 
point 

Gtinu3^andCi%,contr^*  Thecasec^&ifttv.Pewii- 
mer  differs  materially  from  the  present  It  does  not  appear 
that  any  charter-party  was  executed  in  that  case  between 
the  captain  and  the  defendant,  the  latter  therefore  had 
never  contracted  to  pay  freight  to  the  captain.  In  the 
present  case,  the  plaintiff  was  the  person  who  chartered 
the  ship  to  the  defendant ;  and  it  does  not  appear  on  the 
fiice  of  the  instrument  that  he  was  not  owner ;  the  defend- 
ant must^  therefore^  be  taken  to  have  contraoted  to  pay 
the  freight  to  him,  and  could  not  exonerate  faimsdf  from 
his  liability  by  paying  it  to  a  third  person. 

Abbott  C.  J.  I  am  unable  to  discover  any  solid 
distinction  between  the  present  case  and 'that  jf  SaSh 
V.  Plummer.    Upon  the  authority  of  that  cas^   there- 

(a)  1^.^^.575. 

fere. 
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ibre»  I  am  of  opinion  that  the  nonsuit  was  right.    The       1825. 

only  distinction  now  pointed  out  betw^sen  the  two  ca&ea     '  -"-^ 
,      ,        .  ,  ATXiiitoir 

isy  that  m  the  present  mstance  a  charter-party  was  en*       agphui 
tered  uito,  and  that  it  does  not  appear  that  any  such  in-  ^^'"^ 

stmment  existed  in  Smith  v.  Fbrnaner*  Let  us  suppose 
that  no  charter-party  was  made  in  that  case,  then  the 
freight  would  be  made  payable  generally  by  the  bill  of 
ladings  signed  by  the  commander  of  the  vessel.  Now 
die  charter-party  entered  into  by  this  plaintiff  and  de- 
faidant  does  not  specify  to  whom  the  freight  was  to  be 
piud ;  in  that  respect,  therefbrei  the  case  is  the  same  as 
if  the  freight  had  been  stipulated  for  by  a  common  bill 
of  ladbg.  The  master  of  a  ship  has  no  prospective 
lien  on  the  freight,  and  cannot  insist  upon  having  it 
paid  to  himself,  aUhough  a  payment  to  him  in  the  ab- 
sence of  any  [notice  by  the  owner  to  the  charterer  to 
withhold  it,  would  be  a  good  and  valid  payment.  For 
these  reasons  I  tliink  that  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


Basten  against  Carew  and  Another.  fal^i^ 


^RESPASS  for  breakmg  and  entering  the  plamtiff's  it  b  not  i 
house  and  doses,  and  ejecting  him  therefrom.  Plea,  information  or 

oompUuDt 

general  issue.    At  the  trial  before  Abbott  C.  J.,  at  the  ihouid  bo  vuia» 
last  Summer  assizes  for  Devon^  the  trespass  having  been  ^^ justify" 

the  interfmnco 
of  magiatntet  under  the  1 1  (?.  >•  e«  19.  ••  IS. 
IntfwptMi^geiait  two  magiitnlee  Ibr  giving  pliuntiff'e  landlord  puMcwion  of  n  fiurm 
at  a  deierted  ftmn,  they  produced  in  evidence  a  record  of  their  procecdingi  under  that  act, 
vibicfa  eet  fordi  aU  eocfa  cbcumetancet  as  were  neoeoarf  to  give  them  jurisdictioo»  and  by 
which  it  appeared  that  they  had  pursued  UiedifNtions  of  the  statute:  Held,  tbat  this  wsa 
oencluaiTV  aa  an  answer  to  the  action. 

VouIII.  Ua  proved, 
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13j^$,       proved,  the  defendanUt  who  were  justices  of  the  peaec^ 
"~^"*       gave  in  evidence  the  record  of  certain  pro^eediMs  bv 

Bastxn         «*'  .  " 

agttinu  them,  under  the  11  G»2.  c.  ]9«»  which  was  aafollowy: 
<*  Devonshire :  J^e  it  remembered  that  on,  ^^  atf  9i/^ 
A*  B.  complained  unto  us  J.  W.  Carem  and  C  d  0|« 
fTion^  Esquires,  two  of  the  j  ustices  of  our  9fuM  I0154  tf»o 
kingi  assigned,  &a,  that  he  the  said  J.  J3.  did  dbmiiw  aft 
rack  rent  unto  «7«  Basten^  o^  &c^  husb^pdiaws  %  IB«^ 
suage  and  tenement  called,  $(c.,  ooE^^ing  of,  &g^  fijiltiiat^ 
lying*  and  being  at,  &c.,  and  that  on,  &c.,  there  wi|p  in 
^rrear  and  due  unto  th^  said  A*  B^  fr^ia  hj^  t|he  wd 
J.  Basten^  the  tenant  of  the  said  demised  premiaess^  half 
a  year's  reni  thereof,  and  that  he  the  said  J*  BaUea^  liatti 
deserted  the  said  demised  premises,  and  left  the  sa|p#. 
uncultivated  and  unoccupied,  so  as  no  sufficient  4patraii 
could  be  had  to  countervail  the  aaid  arrea»  oif  eop^; 
whereupon  the  said  A.  B.  theaaqd  tbe^^  t9  wij^  oo,i4lf«9. 
at,  &C.,  rejpdesled  of  us  the  said  justioes,  tha(  a  4v^. 
remedy  should  be  provided  according  to  the  form  of  ii^^ 
statute  in  that  case  made  and  provided,  which  complaint 
and  request  by  us  the  aforesaid  justices  being  heard,  we 
(having  no  interest,  nor  eithec  of  us  having  any  interest  in 
the  said  demised  premises),  on,  &c.,  did  personally  go, 
&c,''  stating  the  subsequent  proceedings  in  the  usual 
form ;  and  it  was  contended,  that  this  record  was  conclusive 
as  to  the£icts  stated  in  iw  and  a  suffieient  defepq^tp^the 
action.  The  Lprd  Chii^f  Justice  refiued  to  nonaiHtvthe 
plaintiff,  butgave  the  defendant^  leare  t9  move  tpqifi^a 
nopsuit,  if  it.  should  eventually  become  oiQqes^aiQf*  The 
facts  were  then  investigated  before  the  jury,  and  the  defend* 
ants  obtained  a  verdict.  la  Miek^dmoA  tem  the  Court 
granted  a  rule  nisi  for  a  new  tdfi),  oi\  th<s  gnwuid  thafc 
the  verdict  was  contrary  to  the  weight  of  evidqBQ^  <^ 

16  ajao, 
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misOj  that  the  jtxry  bad  been  misdirected,  but  the  defend*  1825. 

ants  had  leave  to  insist  upon  the  matter  of  law  urged  for  BasTit 

diem  at  the  trial,  and  as  the  case  was  decided  on  that  ogatmu 
pomt^  it  is  unnecessary  to  notice  the  others. 


JPdl  Serjt,  Tancred,  and  CKf%  shewed  cause.  Th6^ 
record  of  the  proceedings  by  the  defendants  was  in  the 
fiatnre  of  a  conviction,  and  was,  therefore,  conclusive 
evidence  of  the  facts  contained  in  it,  and  a  sufficient 
defence  to  the  action,  Brittain  v.  Kiimaird.  (a)  The^m 
of  the  record  is  also  good,  it  is  precisely  the  same  as  that 
given  in  Bum*s  Justice^  791.,  which  was  upheld  by  this 
Cbnrt  in  e* parte Pilt(m.{b)  The stat  J 1 G. 2.  c.  19.  s.  \ 6., 
upon  which  the  proceeding  is  founded,  does  not  require 
ihtt  the  justices  should  have  evidence  on  oath ;  it  merely 
speaks  of  a  complaint  and  request  made  by  the  landlord  or 
his  bailiff.  Besides,  if  the  plaintiff  intended  to  impeach 
lire  proceeding,  on  the  ground  that  the  justices  had  acted 
.  without  sufficient  evidence,  he  should  first  have  moved  (or 
a  mandamus  to  compel  them  to  set  out  the  evidence  in 
their  record.  But  in  truth  the  justices  may  proceed  on 
their  own  view,  as  in  cases  of  forcible  entry  and  detainer. 
In  such  cashes  the  consequence  is  much  more  serious  tathe 
party  charged,  yet  the  record  merely  shews  a  complaiot, 
and  not  the  evidence  upon  which  the  justice  proceeds ; 
^  6um*$  JmU  456.,  Lambarfs  Eirenarcha^  146.  149. 

Wilde  Seije^  contril.  The  document  given  in  evi- 
dence in  this  case,  and  which  was  called  a  record,  watf 
tioi  reaRy  a  record,  and,  therefore,  was  not  conclusive. 
Hbe  proceedings  under  the  11  6. 2.  c.  19^.  s.  16.  are  ex- 
tremely harsh  towards  tenants,  and  should  therefore  be 

U  u  2  strictly 
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Bastkit 


strictly  watched.  The  information  as  to  the  arrears  of 
rent  and  the  desertion  by  the  tenant  is  given  6x  parley 
niJiaiHst  and  without  notice  to  the  tenant.  The  latter,  UieV^fore^ 
has  not  any  opportunity  of  disputing  the  assertidn^  of 
die  landlord.  Upon  the  information  so  given  tli^  j\&* 
tices  view  the  farm,  and  affix  die  first  notice  reqiiir^ 
by  the  statute.  The  tenant,  by  this  ex  parte  proceedingii 
is  prevented  from  afterwards  disputing  that  the  rent  is 
in  arrear,  but  must  pay  the  rent  or  lose  possession  of  the. 
farm^.  Now  it  is  a  general  principle  of  law,  that  where 
magistrates  act  judicially,  and  have  power  to  bind  by 
their  judgment,  they  must  proceed  on  evidence  jgiven 
under  the  sanction  of  an  oath.  It  is  not  any  where 
stated  in  that  which  is  miscalled  a  record,  diat  the  in« 
formation  was  given  on  oath,  and  therefore  the  oon^ 
trary  must  be  taken  to  have  been  the  fact.  If  that  were 
so,  the  justices  had  not  jurisdiction,  and  at  all  erents,  as 
enough  does  not  appear  on  this  document  to  shew  that 
they  had  Jurisdiction,  it  cannot  be  conclusive  in  their 
fevor.  • 

Abbott  C.  J.  It  was  urged  at  the  trial  of  this  cause, 
that  the  record  made  by  the  justices  of  their  proceed- 
ings, in  giving  the  landlord  possession  Of  the  ffkxoi  de- 
mised to  the  plaintifi^  was  concloMVef  as  an  answer  to 
the  action.  At  that  time  I  entertained  totae  ddiibts 
upon  the  point,*  and  therefore  refused*  tb  direct  il  i^n- 
suit;  jR>r,  hi  that  case,  had  my  direction  proved  erronSfooi^ 
the  parties  would  have  been  put  to  tbe'  expekt<De  of  a 
secbiri  'trial.  But  in  the  shape  whi(ifa  the  qil^lStktii  Mm 
assumes  this  riite  mu^t  be  discharged,  if  I  oi%fat  Ihia 
to  h&vt  nonsuited  the  plaintiff^  and  up6n  considi^ration, 
I  am  of  opinion  tliat  I  ought  to  have  done  so'.  It  is-ft 
general  rule  and  principle  of  law,  (hat.  where,  justices  of 
IvS  the 
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the  peace  have  an  authority  given  to  them  by  an  act  of 
parliament,  and  they  appear  to  have  acted  within  the  ju- 
risdiction ^0  given,  and  to  have  done  all  that  they  are  re- 
quired by  the  act  to  do  in  order  to  originate  thdj:  juris- 
dicticoiy  a  conviction  drawn  up  in  due  form,  and  remain- 
ing in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  done.  It  has  been  said,  that  this 
doctrine  applied  to  such  cases  as  the  present  will  work 
great  injustice,  but  that  argument  was  pressed  too  far. 
The  seventeenUi  section  of  the  statute  gives  an  appeal  to 
the  Judges  at  the  next  assize ;  the  tenant  may,  therefore, 
have;  summary  redress  if  any  wrong  has  been  done,  and 
the  appeal  is  not  attended  with  any  great  risk,  for  if  it  is 
dismissed,  the  amount  of  the  costs  to  be  awarded  against 
the  appellant  cannot  exceed  5L  It  has  also  been  said» 
that  a  proceeding  taken  ex  parte  and  without  notice, 
will  preclude  the  tenant  from  disputing  that  the  rent  is 
in  arrear.  The  record  may,  indeed,  be  conclusive  upon 
that  point  in  favor  of  the  justices,  but  will  not  protect 
the  landlord.  If  the  rent  were  not  in  arrear  a^  alleged, 
ha  would  be  liable  to  an  action  on  tlie  case,  for  wrong- 
fiilly ,  procuring  the  justices  to  interfere.  There  are 
many  cases  in  which  a  magistrate  acting  bon&  fide  may 
be  protected,  and  yet  the  person  upon  whose  information 
he  has  acted  may  be  liablie  to  an  action  for  giving  false 
at  malicious  information.  In  the  proceeding  in  ques- 
tion; the  statute  does  not  direct  the  justices  to  make 
enquiry  npon  oath  ;  can  this  Court,  then,  impose  upon 
them  the  necessity  of  doing  so ;  or  can  we  say,  that  by 
forbearing  so  to  enquire,  or  by  omitting  to  state  on  tlieir 
record  that  they  did  so  enquire,  they  have  neglected  to 
take  any  step  made  necessary  by  the  statute  to  originate 
their  jurisdiction?  It  no  where  reqiyres  an  information 
U  u  5  to 


1825. 

BAnsir 
Cakkw. 
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I&2&      to  be*  made,  on  ooth^  or  thftt  it  flhall  in  thai  joiode  bo 

proved  that  the  rent  i«  in  arrear:  but  that>  •*  if  iu» 
BAtrnr        * 
hgitiHtt       tenant  holding  uinds,  tenementsiy  or   heredlunmitgi  ^ 

a  rack  rent*  or  where  the  rent  reserved  shall  im.^lblL 

three^fourths  of  the  yearly  value  of  the  demiaiyi  pro* 

mi$es,  who  shall  be  io  arrear  for  one  year's  mnla(«)t 

shall  desert  the  demised  premises,  and  leave  iIm|  s^xsm 

nncultivated  or  unoccupied^  so  as  no  suflSeient  diatr^» 

can  be  had  to  countervail  the  arrears  of  rent;  it  shall 

and  may  be  lawful  to  and  for  two  of  mor^  justices  of  thf- 

peaoe  of  the  county,  riding,  &c.  (having  no  interest  in. 

the  demised  premises)  at  the  request  of  thei  lessoir  or 

landlord,  or  his  or  her  bailiff  or  receivei:,  la  go.  upon* 

and.  view  the  same^  and  to  affix  on  the  moa^  oolarjoilt 

part  of  the  premises  notice  in  writing  what  day  (at  tbt 

distance  of  fourteen  days  at  least)  they  will  return  Ui- 

take  a  seccmd  view  thereof."    The  justices  are^  Ousttf^- 

^re,  to  determine  upon  their  own  view,  vhetbeir  ^ 

premises  are  deserted  or  not.     Suppose  ihe  caae.  oC  • 

refusal  by  all  the  justices  of  the  district  to  act  upon  the 

information  and  request  of  the  landlord ;  tbis^  is  oedi|ip^< 

an  extreme  case  and  not  likely  to  oc«ttr«  bnt  if  it  ijd% 

must  not  this  Court  direct  them  to  go.  and  mew  the 

premises  ?    It  is  clear,  that  we  cannot  require  qf  thcia 

to  act  only  where  information  is  given  oa  oeth^.  aa  Aie 

legislature  has  not  made  that  requisite.    The  leopdl 

g^ven  in  evidence,  therefpr%  shears  that  thqr  bad  joasr* 

dictioUf  and  is  conclusive  in  their  behalf  leavioig  0  tbft 

tenant  tuch  other  reoiedy  as.  he  may  beve  agiaipfit  the 

landlord,  if  he  has  improperly  set  the  justices  in^BiQtm 

by  means  of  false  information* 

(a)  ^ttred  to  half  a  yearns  cent  bj  U19  57  6^  3.  c  52. 

Baylet 
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Batiet  J.  A  kndloid  would  dertainly  be  littblie  to  i^2jk 
iktk  Bcfion  cm  die  case,  far  improperly  proeuting  die  in-  ^^^ 
t^rferetice  of  die  mainstrates  under  die  ^tate  id  AgoUd 
ifnittiani  Brit  tnis  id  an  attion  agaitist  die  ttiagistroter, 
dad  the  onl j  question  is,  whether  upon  the  fac^  of  theii^ 
prooeeditigs  they  i^ipear  to  have  iurted  within  the  scope 
dr  final*  juriM^ietion.  The  11  O.2.  c.  Id.  b.  16.  does  not 
Insqirire  diat  any  infbfm&tion  or  .complaint  shall  be  ihade 
oi^  datfa,  but  that  the  magistrates  shall,  at  the  request  of 
the  htfidiord,  go  and  view  the  premises,  and  if  they 
find  them  in  a  given  state,  afflx  a  notice,*  stating  diat  on 
aceitaiD  day  they  will  return;  and  dten  if  the  rent 
arre^r  ia  not  pdd,  or  no  sufficient  distress  ia  found  on 
ihe  premises,  dtey  are  to  put  die  landlord  in  possession. 
It  isr  said  that  this  measure  is  extremely  harsh,  and  diat 
die  power  thus  giren  to  die  magbtrates  may  he  used  aft 
an  idstriitfient  of  oppression ;  but  it  must  be  retnem- 
beredy  diet  magistrates  acting  Corrupdy  are  liable  id 
erifiihiri  informations.  Then  it  is  assumed  diat  die 
CMaifC,  die  party  grieved,  is  without  remedy ;  but  diat 
h  not  so,  he  has  a  manifest  right  of  acdon  against  the 
bildlord,  if  he  improperly  procured  die  interference  of  the 
ni«gis(trates;  and  ft  would  be  most  trfischievous  to  subject 
the  magistrates  to  an  action  under  such  circmnstithce^ 
The  tenant  has  also  a  summary  remedy  by  appeal  to  die' 
jhmScte  of  assize.  The  record,  however,  uuappeated 
frofn,  is  donclustre  as  to  the  magistrate^  for  it  is  their 
doty  to  act  on'  die  tequat  of  dietandlord^  andic  app^rir 
Irj^^he  T^cord  that  th^  did  so  Act,  and  diat  fhey  pnt-i 
^tted  ffcef  dkectrottis  ^w  by  di<d  ^tute.  .  ' 

HoLBOYD  J.     I  am  of  the  same  opinion.     This  was 
an  i^on  of  tres|[^8  against  magistrates,  who  say  that 

U  u  4  they 
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18SS.  thqp^iafe  fitted  in  dischafge  of  it  dutjr  imp<ted  4>y  an 
act  o£  padiameDt:  and  <ihe  qocstioii'iSfWkelittr.  their 
reomd  ^  the  prooeedings  k  oondnsif e  ia»their  •  &MBJh 
It  las  jbeen>/)oll9iB0t6d»  that  ibo  oooipUat  f ahouIA  hMt 
been:x)n  oatb^  .but  that  is  not  tfequiced  uoleas  spccjaily 
diitteted/rbjftMthfT'd^^luOf  parlianMnt.  That  oljecaitinO)* 
tbesebn^cannot  AVMi  if  tha  ni^isttafeeS'hftTOi.a€ted  in 
the aaodepobled  ont.by.she  alaUitef  land  if  ibftj  have 
dodeifio^  many  cases. ^tafaUsh  ^lait.theii!  record  is-icooh, 
dilsive  ia  this  actioit,  althoi|j^.ifaa7  trill  .be  liable  to 
punisbflHentif  they  baye  corruptly  n^^  it.di&r  firolA 
the  jml  faets  of  the  case«  The  statute  1 1 6^8.  u  19^ 
5«  16*  gives  the  magistrates  jurisdiction  io  act  «l^  the  r»* 
quest  cS  the  landlord,  and  whether  his.statemtiU  belrue 
oriftbelhey  have  power  to  view  the  premises  andinf 
yestigate  the  complaint.  They  are»  thersfi»s^  ju4ffes^sif 
recoid  as  has  been  decided  on  the  statutes  of  lorohk 
mtry.  Thus  it  lias  been  held,  ^<  if  a  justicis  of  pepioe 
record  that  upon  his  view  as  a  forces  which  is.  JioiJbice»' 
becannot  be  drawn  in  question  either  by^action  or  iom 
dicttneBt,"  cited  in  FIvyd  and  Barier^B  ca8e{dQ^>iindJn 
Graemadl  v.Bmwell{b) ;  and  in  27  Js$.  ld»  them<b  this 
passage,  ^  Ajudgeiof  oyerand.t^minei^  wher^thejvury. 
found  and  presented  a  fact)t^l)ei^jtr^|is%f0auie4'tK^ 
finding  .to.  be  enlcMd  as  a  felony,  and  yet  could  not  be' 
punished  by  indictment  or  otherwise,  because  he  was  a 
judge  of  record,  and  thel  indictment  against  him  wis  to  de- 
^(hin  r^r4  ^y  a^^^^i^  9gaUi^t  what  he  jdiji^  a^.a  jadge 
of  record,"  Salt.  S97.  So  also  in  Strickland  v.  JVard{c}^ 
which  was  trespass  for  false  imprisonment  brought  against 
a  magistrate  who  produced,  in  answer,  a  conviction  of 

(«)  12  Co.  25.  (6)  1  Sulk.  397.  (c)  7  J.  £.  63i.  H. 

the 
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the  ^ainciff  for  unkw&ttjr  jnetomkig  to  a  parish,  after  1B2S. 
hantig  bees  legally  removed  thenoe^  without  bri|igiiig  a  ^^ 
ceitifieate^  and  ako  a  narraat  reckiag  thai  'coiiTictioii»  agmut 
YaimJi  bM  AtA  tbe  oobvietion  coukl  not  be  4M^ 
trovettod  m  evidence^  that  the  justice. haTitig  a<aMn» 
petoatjiirisdicticHi  of  die  matter,  hisjudgaAeiitvms'eon** 
elusive  till  reversed  orj^ftmshei ;  and  Uiat  itONddittot  be 
$et  ^isideat  Nisi  Pritt%  and  the  plaintiff  yaanonoaitcd, 
IS^'  indedc^  a  justice  aote  witboat  jarisditftioivhe  is  liaUe 
to*  an  action  of  tre^paas)'  Morgam  Y.Hi^^es*(u)  J« 
Miller v.SBare (i^  (which  has  sinee  been  ovemiled {e)i) 
it  was  held  that  an  actioti  would  lie  against  commie^ 
sionem  fiir  conHnitting  a  bankrupt  who  did>  not«  answer 
to  their  aatisfiustion.  Lord  Chief  Justice  De  Qt^  held 
thsit^he  conimisaioiiers  i»&re  not  judges,  but  admitted 
that  they  would  have  been  protected  had  they  been 
a^ng  as  judges;  and  he  says,  ^<  So  justices  of  the  peace 
msy  be  justices  of  recoid,  when  made  80  by  act  of  par- 
liaanent,  as  in  case  of  riots,  force,  going  armed^  Stc.  in 
which  cases  their  records  are  not  traversable."  la  this 
cas^  I  think  that  the  justkea  were  made  judges  of  record^ 
that  their  record  was  not  tMVersaUe^  and  that  it  was  a 
ocm^lu^ve  ahswer  to  the  action.  The  rule  for  a  new 
Irial 'Dduilt  therefore  be  discharged. 

Role  discharged,  (d) 

(c)  Sec  JDoswcU  f.  Imjte^,  ^  ^'i  C.  163, 

id)  'LUitcdale  J.  was  aUending  tlic  Admiralty  Sessiotis  at  the  OM 
»ailcyv  .^  - 


-  ^f^.-.-^i?;^*' 
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> 

SpfiNGRLET  against  Robiksok. 

By  lututo        J^EBT  on  the  statate  17  6. 8.  r.  8.    The  dedmttim 
«.  8.  it  Urn-  siatedy  that  the  plaintiff  was  aft  inhaMtaiit  of  the 

*  I  of  die  -loimahipof  GMrtDOttMi  in  the  North  Riding  of  the  confl^ 


^i^t^u  ^Yorikf  and  that  the  defendant  waaone  of  tbeOfeflNMrs 

bi^^  rt  ^^^  P^'  of  that  township ;  that  on  dbe  30th  #f  Jfart* 

■iiMMoiMbie  igg^  |||0  churchwardens  atid  oveiMers  of  tfie  pdor  of 

tmiflty  and  sball  '                                                                                   _     ^ 

upon  demand  that  toWDship  made  a  rate  for  the  refie^  of  tlie  Mbr^ 

forthwith  ^                                                                             *^ 

giTe  copios  of  which  WAS  awrwards  daly  allowed  by  twojastioes  j  aad 

the  laoM  to  any 

inhabitant  of  thai  the  cbarchwardens  and  Ofverseers^  after  thedlow^ 

mad^Ti  >Bce  of  Alo  rate,  gate  puhtic  notice  thereof  la  the 

|^^f„^~  dinrch.    The  declaration  ditn  stated,  that  fhe'pbfe^ 

h2[!itanuo^iv.  ^  i^qoested  tlhe  defendant,  as  stick  otemeer,  to  peT'* 

S'db^nTtoet  ^^'^^  ^^  pUantiff,  to  inspect  the  rate»  anltend^^d 

togiTecopiea  to  him  OM  idling,  for  the  saatie^  yet  tinft  flie  de^ 

thereof  aa 

•foresaid,  such  fendoat  neglected   and  reftisea  to  permit  die  phfa* 

every  sudi  of-  6ff  to  inspect  the  rate,  contrary  to  A»  forot  ef  the 

fdt^dpi^to  utatnte,  &c.  wherel^  defendant  forfeited  Mli    The 

^tt^tb?^  seeoad  connt  stated,  that  Ae^  plaintiff  at  a  nsasensMt 

fimlti^t^*^'^'  time,  to  wit,  on,  &c.,  at,  ftc,  demanded  of  the  delM^ 

ofdtfio  entitle  ^^^j^  g^.  beinc  sHch-  oversccr,  a  copy  of  the  rate,  and  ite 

a  party  to  toe  °                             *           *^  ^                        * 

for  the  penalty  ready  and  offered  to  pay  to  the  defendant,  at,  and  after 

under  the  iita-  "^                                  *^  "^                                  ^     ^               . 

tttte,  he  must  the  tate  of  6d.  for  every  twenty-four  names  thereof  fd 

has  sustained  ihat  die  defendant  refosed  to  give  him  the  caofly; 

the  act  of  the  At  the  trial  before  Bayley  J.,  at  the  Summer  i 


Held/se-      ^^^  the  county  of  Yorky  1824,  the  following  appeared  tb 

condly,  that 

there  must  be  a  demand  to  inspect  the  rate  made  at  a  reasonable  time  and  place ;  and, 

Semble,  that  the  house  of  the  overMer  is  the  pbice  at  which  the  demand,  on^  Iq  be 
made.    /^ 

Thirdly,  although  the  sUtute  says,  that  copies  shall  opon  demand  be  fwrikwiik  gifco,  yet 
the  oTcneer  is  entitled  to  a  reasonable  time  for  making  them  out. 

be 
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^  the  &cts  of  the  case:  The  plaintiff  Iras  an  inhabkattt 
of  the  township  of  Cixnoouldf  and  the  defendani  was 
OTerseer  of  that  parish*  The  rate  ita  question  was  made 
on  the  26th  of  MarcJi  aUowed  on  the  STth,  and  pub« 
Ijshed  on  the  28th.  Aboot  eight  o'clock  of  the  19th  of 
.4prii  Uie  plaintiff  sent  his  son  to  the  defendant,  to  tcn^ 
qnest  thai  he  would  come  to  him  at  his^  plainaiff'sy^ 
Iionstt*  The  defendant  went  and  saw  the  plaintiff  and 
his  attorney ;  the  plaintiff  asked  the  defendant  to  aHow 
him  to  inspect  the  rate^  and  tendeied  him  Is.  on:  that 
acvxmnt.  The  defendant  said  that  he  durst  not  idlow 
it|  be  was  ordered  not  to  do  it.  The  pbiinliff 'a  attomej 
tbm  asked  him  for  a  copy  of  the  rate.  The  defendant 
then  went  away,  and  xekted  what  had  taken  place  ia 
the  Rev.  Ms.  Neooion  a  magistrate^  and  stated  thist  he 
had  not  shewn  the  ratc^  because  he  was  informed  that  . 
he  was  not  oWged  to  shew  it  Mr.  Nmitm  told  hhn 
that  he  was,  and  pointed  out  the  clause  in  the  act  oE 
parliamem;  imd  advised  him  to  go  back  immedjatdy 
andshew  the  plaintiff  the  rtite^  and  take  a  copy  of  it 
nevt  morning  as  early  as  poasible  to  the  attorney.  Hm 
drfgyfant  did  return  to  At  plaintiff's  honse  in  about 
two  hours  after  the  inspection  of  the  rate  had  bcisa 
demanded,  and  offered  to  shew  him  the  rate,  and  the 
defendant  made  out  a  copy  that  nigbt*  and  delirerad.  it 
to  th€^  I^Jiatfitiff 's  attorney  eariy  the  following  momfaq^ 
The  iMter  saidr  that  it  was  tooi  lati^  for  the  pkindff 
could  nQt.ai4>eal  U^  the  mext  Sessions.  The  defendani 
said:  tbat.  he  would  waive  all  ol^ection  to  ikt  notjoeu. 
ThedtfendaiiAi  on  the  nth  of  ^irtf^  kmd  met  the 
pl^ntiff's  attorn^  m  Helmtky  madcef^  which  is.  abonik 
dght  miles  from  Carwould^  and  he  then  asked  him  if  he. 
had  a  copy  of  the.  rat%  &r  be  was  empfcji^  by  Ae 

plaintiff 
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1825;       plaintiff  and  wished  to  s^jee  one^   l^t^e  .d^ml^n^^  <^iff 
that  he  should  have  one  if  he  was  entitled  to  it,  a^^^-  tlie 
attorney  replied  that  he  should  b^  at  (^oxTPOuldonMondatf 
the  19th  and  should  expect  to  h^ve  quo,     VWf^  .^^^ 
evidence  the  learned  judge  told  the,j|ury,  tjl^f  al|lioug^ 
there  was  a  refusal  at  one  time  to  pernfiit  ^n  i|i^pe9tion 
of  ^e  rate,  the  question  was,  whether  tHat  refpsfl  wa^ 
not  don^  away  with  by  what  subseque^y  took  pitff^ 
the  defendant  within  two  hours  after  the  refusal  .haying 
offered  to  allow  the  plaintiff  to   inspect  the  rate,  ^iid 
havinj^  delivered  a  copy  to  the  plaintiff's  attorpe^  ^F}J 
next  morning.    A  party  was  bound  to  give  a^  overseer 
a  reasonable  time  to  do  what  the  law  required.^    The 
learned  judge  then  told  the  jury,  that  if  Uiey  tboi^hl 
that  tlie  defendant  had  complied. with  the  demand  in  a 
reasonable  time,  the  defendant  was  entitled  to  a  ver^iet. 
The  jury  found  a  verdict  for  tlie  defendant*    A  ruie.jai^ 
was  obtained  for  a  new  trial  in  Michadmas  term,  upoa 
the  ground  that  this  verdict  was  against  evidoice,  and 
also  upon  the  ground,  that  the  learned  judge  misilirected 
die  jury,  inasmuch  as  a  permission  to  inspect  the  rate 
having  been  once  refused,  a  right  of  action  vest^  in  the 
plaintiffs' 


.SforUti  and  Alexander  npvf  sl^we4  cai^se^  ^  l^h;e 
wjfcflsi  of  t|:^e  ITG.%  c,$.  j^2.^;ar€^,th^t  ^e^^orch- 
w|ifdf{^,and  overseers  of  the  poor  shall  I^rQ[\^  ^U.a^d 
ev^  tbe  inhabi,tants  of  the  parish,  townst^jf^  or  pla<^ 
to  ^nspept  every  ,s^9b  rate  at  all  sefi^nable  tiixi^  F^yj^g 
Uf,^  U^^  ^pj^Cj^  and  sha|l  upon  ^«);ii^^^.^flh  ^ve 
o^es  of  the  same,  or  any  part  thj^reof^.tjoj^ati^^iii^^bitT 
ant  of  tlie  said  pai*ish,  township,  or  place,  paying  at  the 
rate  ^  6^.  for  every  twenty^our  names.     The  cbird 

section 
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section  enacts,  that  if  any  churchwarden  or  overseer       1825. 
^holl  n6t  permit  any  inhabitant  or  parishioner  to  inspect 


SmttfCLKr 
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the  rate,  pr  shall  refuse  or  neglect  to^ive  copies  thereof  ^c^wnw 
as  aforesaid^  the  churchwarden  or  overseer  for  every 
such  i^ffence  shall  ibrfeit  and  pay  to  tlie  party  aggrieved 
ttie'siim  ol*$0/. "  The  statute  creates  two  ofiences;  the 
one'is'iibt'  permitting  the  inhabitant  to  inspect  the  raie, 
tHeother'  is  the  refusing  to  giVe  copies  thereofl  ''fhe 
refiisal  to  permit  implies  a  previous  request,  and  it  miist 
M  ixiacle  at  a  reasonable  time  and  a  reasonable  place. 
Now,  an  overseer  cannot  be  expected  to  cany  the  rate-< 
book  with  him,  and,  therefore,  the  request  to  see  tlie 
rate  should  have  been  made  at  the  house  of  the  overseer^ 
Mere  it  was  made  at  the  plaintiff's  house^  when  the  de* 
fendaiit  had  not,  and  could  not  be  expected  to  have  tlie 
rate-book  with  him.  Then  as  to  the  demand  of  the  copy, 
of  the  rate,  there  was  no  legal  demand  until  the  evening 
of  the  19th,  for  that  was  the  first  demand  made  by  an 
inliabitant  of  the  parish,  and  a  reasonable  time  must  be 
allowed  for  the  purpose  of  making  out  the  copy.  It 
appears  by  the  evidence,  that  a  copy  was  made  out  by 
twelve  o'clock  diat  night,  and  delivered  early  next  morn- 
ing to  the  plaintiff  *s  attorney.  The  defendant,  there-^ 
fore,  complied  with  that  demand  within  a  reasonable, 
time.  Besides,  the  penalty  is  given  to  the  party  ag» 
gH^ved.  'Now  the  plaintiff  was  ilot  aggrieved  by  this 
aci^  tSt^'^endanif  for  he 'might  liave  entered  his 
apji&l  at  &e  'then  next  sessions,  add  the  justices  might 
ha^i&^'iidjddiibd  i£  to  a  fbrther  sessions  lindf^  the 
17 G.'Sy <?. 38'.  s. iV  Besides,  by  the  41  G.3. "c.is:}s.A.j' 
tli^'jiafti^'  ^ght  in  open  court  have  consented  to  Vaiv^ 
ani^'  ibjectibii  to  the  appeal  ' 

.        .  J^rofighamy 


ftmfCBunf 


CASES  IK  HILARY  TERM 

1SC&  Btoi^kam^  oontreL     The  statute  imposes  a  piibGe 

dotf  upon  the  ehtirchwardeiis  to  pemiit  llie  ins^ss^on 
of  t!ie  rate^  and  to  give  copies,  without  tefeiteoe  to 
any  mjory  done  to  an  individiial.  The  (joestioii  was 
not  submitted  to  the  jury,  whether  the  request  iias 
tnsde  at  a  reascmable  time  and  pbce.'  The  question 
submitted  to  them  was,  whether  the  demand  #as"cont<^ 
piled  mth  within  a  reasonable  time*  A  reSidU  was 
distinctly  proved^  and  that  being  so,  a  i^t  of  action 
had  vested  in  the  plaintifi^  which  was  not  divested  by  a 
siil)seqneDt  olfer  to  allow  the  plaintiff  to  inspect  the  rate. 
It  migfat  have  been  a  question  for  the  jury,  whether 
the  acts  proved  amounted  to  a  refosid  to  permit  an  In* 
spection  or  to  give  a  copy;  but  upon  that  point  die 
weight  of  evidence  was  in  favour  of  the  plaintiff';  lor  It 
appeared  that  on  the  17th  of  April  the  defendant  hai 
aotieethat  a  oopj  would  be  required  of  him  on  the  19tb; 

'  Anaon  G.  J.  My  doubt  in  this  case  has  been,  not 
whether  the  lemned  Jud^  left  (he  proper  question  to  die 
jury)  but  whether  he  ought  to  have  left  any  question  at 
att  to  the  jury.  I  thmk  that  the  plaintiff  ought  to  have 
baett  nonauited.  The  17  0. 9.  c.  S.  t.  9.  enacts,  <*  that 
the  ehuvehwardeDs  and  overseers  shall  permit  all  die 
inhabitants  of  the  parish,  township,  or  place,  to  in^^ect 
overy  soeb  rate  at  ail  seasonable  times^  P«P^  ^^*  ^ 
the  same^  and  shall,  apon  demand,  ybf<A»a>  giv«  copied 
of  the  same,  or  any  part  tliered;  to  any  inhafcitant  of 
the  said  parish,  township^  or  jiace,  paying  at  tike  tkte 
q(  6d.  tor  every  twaity-fimr  names.''  The  persdir  to 
whom  an  inspection  is  to  be  alloweci^  or  a  copy  to  Ve 
given)  must  be  an  mhabitant*  The  defendant^  tlHirefage, 
was  not  bound  to  attend  to  the  request  made  by  the 

attorney 
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9itafney  of  tbe  plaiatiff  on  the  17th.   The  next  cUnise       istfl. 
^iiac^,  "  thftt  io  caye  any  overseer  shell  npt  perrajt  ei^ 
inhel^Itanit  or  parishioDer  to  inspect  the  sud  rates,  or  sheil 
refiisQ  oc  xuegl^t  to  give  copies  thereoft  such  ^shurcb* 
warden  or  overseer^  for  ^y&rf  such  ofience,  shall  forleit 
V)^  p^r  to  the  party  aggrieved  20/."    The  Utter  wovds 
plmJy  iipport  djuat  the  penalty,  is  to  be  given  tp  Urn 
partjr  who  has  sustained  an  injury  by  the  aet  of  tke 
qversesr*    Now  here  the  plaint^  sustained  qp  injury^ 
for  -he  was  not  deprived  of  his  appeal  by  yrimi  took 
place,!  as  it  might  luure  been  entered  at  the  next  sessions^ 
an4  tUm  justices  had  power  to  adjourn  it  to  •  anbso* 
queot  sessions.    The  questioa  left  to  the  jury  wae» 
whetl^r  the  dnfimdant  hedi  within  a  reasonable  tisic^ 
compliepl  with  the  request  of  the  phiintiff  to  be  penmt* 
ted  toinspectth^rale^or  to.haveaeepy*    BdKneeBy: 
T^ht  of  action  could  vest  in  the  plainti£C  by  reason  of 
tbe  defendant's  not  permitting  him  to  inspect  the  raSe^ 
a  request  must  have  been  made  for  such  permission  at 
a  reasonable  time  and  place.  The  house  of  the  overseer^ 
^wher^  he  may  be  fiurly  supposed  to  keep  ibe  ra^bcxik, 
m^st  be  the  reasonable  place  Ibr  making  sock  a  neqnest 
or  damand^.    Now  in  this  cas%  the  overseer^  without 
ha;fing  any  notice  that  tbe  rate*book  is  requiredy  ia  de* 
aped  to  come  to  the  plaintiff's  house,  and  tbodMnaKd 
to  impact  the  ral^^book  is  made  at  a  place  where  it  waa 
koqcvn  ha.  eould  not  hava  tbe  book  with  him.    Thai 
iW(  a|^  ii#n^Mon|Ma  pbop  fi>r  making  the  r^equeal*    I 
tUnk9»th/e|reforf^,tb^t  there  waa.  in  thia  casA  no  Ugfl  na* 
quest  oil  demand  to  iAspecttbarata*lwik*    Tbei^aetur 
the  copy  of  the  rate ;  assuming  that  the  demand  of  a 
copy  made  by  the  solicitor^    in   the  pnssenQf&  c^*  tfie 
plfjntl^tQ  havo  been  ademand  by  the  latter,  the  de- 
fendant 
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1825.       feiulant  was  entitled  to  a  reasonable  time  to  comply  frith 
^  that  demand*    For  although  the  statute  requires  the 

overseer  to  furnish  the  copy  Jbrikwiikf  that  word  must 
receive  a  reasonable  construction,  so  as  to  give  the  over- 
seer an  opportunity  of  making  the  copy  required.  Here 
the  copy  was  made  during  the  niglit,  and  delivefed 
the  following  rooming.  That  demand  was  complied 
with  in  a  reasonable  time,  and  the  plaintiff  ought  to 
have  been  nonsuited.  It  has  been  contended,  that  tlie 
question  was  not  left  to  the  juty,  whether  the  dem&nd 
was  made  at  a  reasonable  time  and  place,  but  the  ques- 
tion submitted  to  them  implied  as  much,  and  the  learned 
Judge  must  be  takon  to  have  left  to  them  to  say,  whe- 
ther the  defendant  had,  within  a  reasonaUe  time^  com- 
plied with  a  legal  demand,  viz.  a  deiliand  made  at  a 
reasonable  time  and  place.  I  thktk  that  the  Erection 
was  right,  and  that  the  verdict  was  right  also;  but  I 
strongly  incline  to  think  that  the  Jixifft  ought  to  have 
nonsuited  the  plaintiff. 

HoLROYD  J.  It  seems  to  me  that  the  plaintiff  is  not 
entided  to  recover.  I  think  that  the  demand  to  inspect 
the  rate  was  not  sufficient,  because  it  was  not  made  at 
a  reasonable  time  and  place.  I  think,  also^  that  the 
plaintiff  was  not  a  party  grieved,  because  he  did  not 
sustain  any  injury  by  the  refusal  to  allow  him  to  inspect 
the  rate.  The  being  an  inhabitant  does  not  make  lum 
a  party  grieved.  It  has  been  held,  under  the  bodcrqA 
laws,  that  unless  the  party  be  a  creditor,  he  b  not  a 
party  grieved  within  the  meaning  of  those  statntes. 

Baylkt  J.  concurred. 

Rule  dtscbaiged. 
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i\§^TJ^]V|!!PSIT  on  a  fecial  agreement     The  declar-  -^^  «ptered  into 
,^    I   atign  stated,,,  thaj,  .in  consideration  that  plaintiff  meni  with  a 

*         t  t\  ^   ^'r*      1       t  V  .      fo*"  the  hire  of 

wou^  let^^toa^ienu^nts  testator,  one  Leggott^  a  certain  a  piece  of  land 
piece  of  gr9und  to  be  dug  for  clay  to  make  bricks,  h^  of  making'*'*^ 
(Zj^goft)  yndertoojc  not  to  dig  deeper  than  three  feet ;  afterwanu' 
breach,  that  he  had  dug  five  feet  deep,  and  thereby  in-  {^^2°''^ 
jured  the  land.    .Counts  on  a  quan.  mer.,  for  sufferinir  *?  »notJ*«r  , 

*     '  ^  >  *  '  *'  piece  of  land  to 

ai}d  permitting  LeggoU  to  dig  and  carry  away  a  quantity  ^-  "pon  the 

.  terms  contained 

qf.^day ;  for  clay  bargained  and  sold  to  Leggott^  and  by  in  the  agree. 

!_•    '  ^11  1  -J    *  /•  1  ment  between 

ouxi^  accepted,  dug^  and  earned  away,  for  use  and  oc-  him  (^.)  and 
cupatioQ  of  a  close  by  Leggott^  and  on  an  account  stated  tubsequent* 
\)etween  plaintiff  and  Zeggo^/.     Plea,  general  issue.    At  Si%cc«pted 
th^  trial  before  BayleyJ.,  at  the  York  Summer  assizes  ^'.^^^J^b^^t 
1824,  a  witness  proved,  that  in  the  month  of  March  *<>'•  breach  of 

'^  some  of  the 

1815,  the  plaintiff  and  Leggott,  the  testator,  met  at  a  terms  of  this 
cli^b^  when  the  latter  complained  that  he  was  like^  to  Held,  that  the 
lose  a  piece  of  land  which  he  had  contracted  to  rent  of  made  bj  c.wu 
one  Grant,  upon  certain  terms,  for  the  purpose  of  dig-  ^Xnce  witL 
^g  clay  to. make  bricks.     Plaintiff  said,  that  if  that  ^^^^^ 
bafg^n  went  off  he  would  let  him  a  piece  of  land  on 
ae^jtermi^s^.and  put  his  offer  in  writing  as  follows : 
^eigi^^dumi  that  I^  Ge(»ge  Drant,  do  hereby  offer  tp 
^b^'t^^fiSSH^^^  clay  of  two  agres^two  roods,  rad  twenty 
peiches  of  land,  for  the  purpose  of  making  bricks,  upon 
the  saqge  conditions  as,  the. said  %f.  Le^ott  hath  made       , 
with  J.  Granij  the  conditions  being  shewn  that  now 
exist  between  J.  Leggott  and  J".  Grants  and  .a  price  ac- 
cording to^quptity  being  allowed.    Thb  agreement  to 
,    Vol.  ill.  Xx  be 
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1825.        be  void  on  the  1st  of  April,  if  no  further  arrangements 
are  entered  into."     Before  the  expiration  of  that  time 

^aiiiu        the  bargain  between  Leggott  and  Grant  went  off;  and 
at  a  subsequent  meeting  before  the  1st  of  April,  Ijeggatt 
agreed,  verbally,  with  the  plaintiff,  to  take  his  land  upon 
the  terms  before  offered.     The  witness  heard  the  tenns 
specified  at  tlie  time.     On  his  cross-examination,  it  ap- 
peared that  the  plaintiff's  offer  was  reduced  into  writ- 
ing.   The  plaintiffs  counsel  had  produced  the  agreement 
entered  into  between  Grant  and  Leggott,  in  which  the 
terms  were  specified,  and  that  had  an  agreement  stamp. 
Williams,  for  the  defendant,  contended,  that  they  were 
also  bound  to  give  in  evidence  the  written  offer  made  by 
the  plaintiff;  he  was  then  required  by  the  other  side  to 
produce  it,  pursuant  to  a  notice  given  for  that  pnrpose; 
he  did  so,  and  it  not  being  stamped,  he  contended  that 
it  could  not  be  read,  and  that  the  plaintiff  must^  there- 
fore, be  nonsuited.     The  learned  Judge  thought  that 
the  document  might  be   read   in   evidence,  although 
unstamped,  ahd  the  plaintiff  having  proved  the  other 
allegations  in  his  declaration,   obtained  a  verdict,  but 
the  defendants  had  leave  to  move  to  enter  a  nonsuit,  if 
the  evidence  of  the  contract  was  improperly  admiUied. 
In  Michaelmas  term  a  rule  nisi  for  entering  a  nonsuit 
was  accordingly  obtained,  against  which 

Seatiett  and  F.  Pollock  shewed  cause.  The  paper 
containing  the  terms  originally  agreed  upon  between 
Gtant'ziiA  Leggott,  and  that  containing  Grants  pro- 
posal, form  tdgether  but  one  agreement. '  It  was  tllere- 
ibre  iH)rfficient  to  have  a  stamp  upon  either,  and  the  first 
paper  b^ing  stamped,  both  were  admissible  in  evidence. 
But  if  that  were  otherwise,  still  the  seccmd  i>aper  was 

nut 
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.not  necessary  to  the  plaintiff's  case;  he  shewed  that,  at       1825* 
.the  second  meeting  between  the  parties,  they  agreed  by       jy^^^ 
parol  that  the  land  should  be  held  according  to  the  terms       ^gaina 
.of  a  written  agreement,  which  written  agreement  was 
;stamped.    The  plaintiff's  case  was  therefore  complete, 
iwithout  the  production  of  the  written  proposal  made 
tby  him. 

«/•  Williams  and  Parke  contriu     It  may  be  very  true, 

.that  the  plaintiff  gave  evidence  which  would  have  suf* 

.ficed  to  prove  his  oase  if  nothing  had  been  known  of 

the  written  document;  but  as  soon  as  it  appeared  that 

.the  bargain  .made  "between  the  plaintiff  and  Leggolt  was 

.Teduoed:intx>  Iv^iting,  the  parol  evidence  became  insuf- 

•fiekhti'    That  document  was  not  a  mere  proposal,  but 

la  memorandum  of  an  agreement  to  be  thereafter  com* 

'pleted.     Neither  was  it  sufficient  to  stamp  the  formeur 

agreement  between  Grant  and  Leggotl,  that  was  only 

>  admissible  in  evidence  by  reason  of  reference  being  made 

to  it  in  the  subsequent  writing.     Now,  the  ^ception  in 

the  stamp  act  is  only  where  a  bargain  is  contained  in 

several  letters,  but  the  document  in  question  was  not  a 

letter,  but  a  memorandum  of  agreement;  it  ought  not, 

therefore,  to  have  been  admitted,  and  without  it  the 

.plaintiff  could  not  establish  bis  ease* 

Abbott  C.J.     I  quite  agree  to  the  proposition  of 

law  laid  down  fbr  the  defendant,  that  if  a  bargain  made 

.by  parol  is  aftenVards  reduced  into  writing,  that  is  the 

pecfktion.  of  the  agreement.     But  here  the  order  was 

reviersedj    a  written  proposal  was  made  at  the  first 

.meeting,  but  th#n  it  was  uncertain  whether  there  would 

or  would  not  be  a  contract.     The  fact  as  to  the  agrees 

X  X  2  meu£ 
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1825.       ment  between  Leggcti  and  Grata  was  first  to  be  aa^ 
r  certained.     Then  an  agreement  was  made,  by  parol, 

againsi  that  LeggUt  should  have  the  land  on  oertwi  terms.  The 
writing  signed  by  the  plaintiff  was  a  mere  proposal,  and 
was  never  signed  by  LeggoU.  The  plainti£^  therefore, 
had  legally  made  out  his  case  before  that  paper  was 
produced,  and  when  produced,  it  did  not  shew  thatdicre 
was  any  written  contract, 

Batle Y  X  The  stamp  act  only  applies  to  agreements, 
or  minutes  or  memorandums  of  agreements ;  and, 
therefore,  unless  the  paper  in  question  contained  an 
agreement,  or  a  minute  or  memorandnm  of  agreement, 
it  did  not  come  within  the  operation  of  that  statute. 
.  That  paper  contained  a  mere  proposal  to  let  the  land, 
according  to  the  terms  contained  in  another  paper  which 
was  stamped;  and  the  parties  ultimately  agreed  to  those 
terms  by  parol.  The  second  paper,  therefore,  contained 
neither  an  agreement,  nor  a  minute,  or  memorandnm  of 
agreement 

HoLRoVD  J.  I  am  of  opinion,  that  the  second  paper 
given  in  evidence  did  not  require  a  stamp.  A  stamp  is 
not  necessary  to  every  writing  given  in  evidence  to  sup- 
port an  agreement,  but  only  to  agreements  themselves, 
or  minutes,  or  memorandums  of  agreements.  Thas  was 
a  mere  proposal;  if  it  had  been  accepted  by  writings 
that  must,  have  been  stamped,  but  being  accepted  by 
parol,  the  agreement  was  in  law  a  parol  agreement 
The  evidence  was  therefore  properly  admitted,  and  the 
ride  for  a  nonsuit  must  be  discharged. 

>  Rule  disdiargeck 

Li^:TLcnALK  J.  was  absent. 
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1825. 


Stohebouse^  Assignee  of  Harrison,  a  Bank*  ^^^ 
rupt,  against  Read. 

ASSUMPSIT  for  money  had  and  receivedi  and  on  in  an  action  by 

an  account  stated.  At  the  trial  before  Abbott  C.  J.,  a  h^^^^xt 
at  the  iMdm  sittbgs  after  Michaelmas  term  1823,  a  ITa^Sto 
Terdict  was  taken  for  the  plaintiff  for  4000/.,  subject  to  ^[iiSai** 
Ae  award  of  a  barrister,  to  whom  it  was  referred  to  j^j^'^  ^„ 
take  all  accounts  between  the  parties,  with  liberty  to  ^jwh"  ** 
state  on  the  fcce  of  bis  award  any  point  of  law  that  either  »''"d  any  point 

,  V  of  law  that 

party  might  require.    The  arbitrator  by  bis  award  found,  «ther  party 
that  on  a  settlement  of  all  accounts  between  the  parties.  The  arbitzator 
the  defendant  was,  and  still. is,  indebted  to  the  plaintiff  fjuod  rbTrol- 
3S  assignee  as  aforesaid,  in  the  sum  of  1772/.  ISs.,  and  Tb2°fefeSdant, 
directed  the  same  to  be  paid;  and  that  the  ^^endant  ^^**'* 
shottkl  forthwith  deliver  to  the  plaintiff  a  bill  of  ex-  ^  accepted 

'^  bills  drawn 

change^  drawn  by  the  defendant  upon  and  accepted  by  apon  him  by 
the  bankrupt  for  the  sum  of  1334/i  \2s.    Tlie  award  TbrMiuiu  had 
then  stated,  that  it  was  proved  before  the  arbitrator  to  creditors  of 
that  the  defendant  had,  before  Harrison  became  bank-  At  the  time  of 
rupt,  accepted  bills  draw9  upon  him  by  the  bank-  J*h"^|jJ'|j,°* 
rapt  to  a  considerable  amount ;  that  the  bills  had  been  J^'^°^t*o^e 
paid  away  to  creditors  of  the  bankrupt ;  that  at  the  time  bankrupt,  had 

*^  "^  *^  m  his  hands 

of  his  so  accepting  the  bills,  the  defendant,  as  the  airent  money  of  tha 

'^      ®  ^  ®         bankrupt  to  the 

...  full  amount  of 

the  sum  for  which  the  bills  were  drawn,  and  these  funds  had  not  been  withdrawn  at  the 
tima  of  the  bankruptcy.  Alter  the  bills  became  due  respectively,  and  before  the  act  of 
bankruptcy,  the  holders  of  the  bills,  in  order  to  relieve  the  defendant  from  his  retpofuibUky 
to  them,  took  from  the  defendant  a  composition  upon  the  acceptances,  and  deiiYerad  up 
the  bills  to  the  defendant ;  but  the  bankrupt  was  not  a  party  to  this*  arrangement.  The 
award  then  stated  that,  in  taking  the  accounts  between  the  parties,  the  arbitrator  had  not 
allowed  the  amount  of  the  snms  for  which  the  bills  were  drawn  to  be  set  off  by  the  defend- 
ant, bat  oiily  the  atnount  of  the  composiUon :  Held,  that  the  defendant  was  entitled  to  hate 
the  full  amount  of  the  bills  allowed  him  in  account. 

Xx  S  sf 
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1825.       of  the  bankrupt,  had  in  his  hands  monies  of  the  bank- 
«_  rupt  to  the  full  amount  of  the  sura  for  which  the  bills 

SrONXHOUSX  ' 

againsi       were  drawn ;  that  these  monies  had  not  been  withdrawn 
ASA  a 

from  the  hands  of  tlie  defendant  before  the  bankruptcy 

of  Harrison ;  and  that  after  the  bills  had  respectively 
become  due,  and  before  the  act  of  bankruptcy,  upon 
which  the  commission  against  Harrison  was  founded,  the 
holders  of  the  bills,  in  order  to  relieve  the  defendant  Jrom 
his  responsibility  to  them^  consented  to  take,  and  did  take 
from  the  defendant  a- composition  upon  the  acceptances, 
and  Upon  payment  thereof  by  the  defendant,  the  bills  of 
exchange  were  delivered  up  by  the  holders  of  them  to 
the  defendant,  to  which  arrangement  the  bankrupt  was' 
not  a  party.     The  award  further  stated,  that  in  taking 
the  account  between  the  parties,  the  arbitrator  thought 
that  the  defendant  ought  not  to  be  allowed  to  set  off  the 
amount  of  the  sums  for  which  the  bills  were  drawn, 
but  the  amount  of  the  composition  only,  and  had  in  his 
award  allowed  to  him  the  full  amount  of  the  composition 
actually  paid  by  him ;  but  that  if  the  defendant  was 
entitled  to  charge  in  the  account  against  his  pirincipal, 
the  bankrupt,  or  the  above  named  pliuntiff  as  assignee 
as  aforesaid,  the  amount  of  the  sums  for  which  the  com- 
pounded bills  were  drawn',  the  balance  would  be  in  his 
favor.     A  rule  nisi  having  been  obtained  for  entering 
a  verdict  for  the  defendant  or  a  judgpient  of  nonsuit,    ' 

Marryat  and  Comyn  now  shewed  cause.  The  de- 
fendant may  either  be  considered  in  the  character  of 
agent  of  the  bankrupt,  or  as  the  acceptor  of  the  bills. 
As  agent  of  the  bankrupt,  he  Is  not  entitled  to  charge  hi'm 
with  more  money  than  he  actually  paid  on  his  accolmt. 
The  agent  is  bound  to  do  the  best  he  can,  consistently 
16  with 
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with  his  duty,  for  the  benefit  of  his  principal.    [^Bayley  J.        1825. 
Suppose  the  bill  holders  to  have  been  induced  to  take    „    . 

Stonvhouse 

the  composition,  on  the  supposition  that  Read  had  no  a^nna 
effects  of  Harrison  in  his  possession,  and  it  turned  out 
afterwards  that  he  had  effects  to  the  full  amount  of  the 
bills,  the  creditors  would  be  entitled  to  treat  the  com- 
position as  void,  and  to  call  upon  him  for  the  balance. 
Therefore,  although  it  may  turn  out  that  Read  ought 
net  to  have  the  money,  yet  it  may  be  equally  clear  that 
Harrison  ought  not  to  have  it]  The  defendant,  by 
seeking  to  retain  beyond  the  amount  which  he  has  paid, 
attempts  to  turn  himself  into  a  purchaser  of  the  bills. 
Now  that  cannot  be,  because  whatever  he  has  paid,  has 
been  paid  out  of  the  funds  of  the  bankrupt.  Secondly, 
considering  the  defendant  in  his  character  of  acceptor 
of  the  bills,  he  is  in  the  nature  of  a  surety,  and  in  that 
character  he  cannot  charge  his  principal  with  more  than 
he  has  actually  paid. 

Scarlett^  Gumeyy  and.  Brodrick^  contrk.  The  defend- 
ant was  the  commercial  agent  of  the  bankrupt,  and  had 
fiinds  in  his  hands  belonging  to  his  principal,  and  ac- 
cepted bills  on  his  account  to  the  amount  of  those  funds. 
Now,  the  very  acceptance  of  a  bill  operates  as  a  pay- 
ment of  the  debt  unless  it  be  dishonored,  and  the  drawer 
of  the  bill  be  called  upon  to  take  it  up.  Secondly,  Har- 
rison  paid  his  creditors  with  these  bills.  He  has,  there- 
fore, had  full  value  for  them.  Thirdly,  the  composition 
was  accepted,  pot  in  order  to  confer  any  benefit  on 
Harrison^  but  on  Ready  and  it  would  have  the  effect  of 
def^eating  that  object  if  the  bankrupt  could  call  upon  Read 
to  pay  him  the  difference  between  die  composition  and 

X  X  4  the 
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1825.       the  full  amount  of  the  bills*     If  the  holder  of  a  bill  gives 
.       ^  time  to  the  acceptor  without  the  assent  of  the  drawer. 

ggoina  the  latter  is  discharged.  Here,  the  holders  of  the  bills 
accepted  the  composition  without  the  knowledge  of 
Harrison^  and  he  is  therefore  discharged.  Having  had 
the  foil  value  of  them,  and  being  under  no  liability  m 
respect  of  the  bills,  the  bankrupt  or  his  assignee  can 
have  no  further  claim  upon  the  defendant.  Suppose 
the  drawer  had  not  been  discharged,  and  the  composition 
had  been  made  with  his  consent,  he  would  then  have 
remained  liable  for  the  difierence  between  the  compo- 
sition and  the  full  amount  of  the  bills ;  and  if  he  had 
paid  that  difierence,  he  would  have  been  entitled  to  re- 
cover it  from  the  acceptor.  Now  it  is  contended  on  the 
other  side,  that  he  is  entitled  to  the  same  benefit  as  if 
he  had  actually  paid  the  difference  out  of  his  own  estate. 
As  far  as  the  drawer  is  concerned,  it  is  to  him  the 
same  thing  as  if  the  acceptor  had  paid  the  full  amount 
of  the  bills,  for  the  drawer  has  had  the  fuU  value  of 
them,  and  is  under  no  liability  in  respect  of  them. 
Suppose  the  holders  of  the  bills  chose  to  make  a  gift  of 
them  to  the  acceptor,  could  the  drawer  have  claimed 
the  benefit  of  the  gift  so  made  to  the  acceptor,  and  have 
called  upon  him  to  pay  the  amount?  Here  the  holders 
did  give  up  the  bills  to  the  acceptor  upon  bebg  paid  a 
composition.  The  giving  up  of  the  bills  for  that  coin- 
position,  in  point  of  legal  effect,  was  a  gifl  to  the  ac- 
ceptor of  the  difierence  between  the  composition  and 
the  full  amount  of  the  bills.  The  latter  may  be  con- 
sidered to  have  paid  the  full  amount^  and  to  have  had 
the  difference  between  that  sum  and  the  composticn 
returned  to  him  by  the  holders.  IHdrqydJ.  If  it  can 
U  be 
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be  considered  that  there  was  an  actual  payment  of  the       1825. 

full  amount  of  tlie  bills  by  the  acceptor,  and  a  cift  of    ^  • 

StoHMoon 
part  by  the  bolder,  there  can  be  no  doubt  that  the  d&-       agamu 

icndant  is  entitled  to  charge  the  bankrupt's  estate  with 
the  whole  sum  actually  paid;  but  unless  that  be  the 
effect  of  what  has  taken  place,  I  have  great  difficulty  in 
saying  that  the  defendant  can  charge  the  bankrupt  tot 
more  than  he  has  actually  paid.  It  appears  upon  the 
award,  that  supposing  the  full  amount  of  the  bills  to 
have  been  paid,  there  remains  a  balance  due  to  Read. 
ifow,  if  Harrison  had  not  become  bankrupt^  could  Read 
Lave  maintained  any  action  for  that  balance  ?  If  he  had 
paid  the  full  amount  of  the  bills,  and  that  payment  ex- 
ceeded the  funds  in  his  hands,  Read  might  have  main- 
t^ned  such  action.]  Read  might  have  supported  such 
an  action,  as  between  him  and  Harrison  there  was  a  pay- 
ment of  the  full  amount  of  the  bills.  Suppose  the  holder 
gave  a  month's  time  to  the  acceptor,  the  drawer  is  dis- 
charged, but  the  holder  still  has  a  right  of  action  against 
the  acceptor.  Could  the  drawer,  before  the  month  ex- 
pired, bring  an  action  against  the  acceptor,  on  the  ground 
that  he  had  not  paid  the  money  according  to  his  under- 
taking? If,  when  the  month  expires,  the  holder  upon  re- 
ceiving IBs.  in  the  pound  gives  up  the  bill  to  the  acceptor, 
that  would  be  an  answer  to  any  action  at  the  suit  of  the 
drawer.  All  that  the  acceptor  undertakes  is,  that  the 
estate  of  the  drawer  shall  be  discharged,  that  his  funds 
shall  be  applied  in  satisfaction  of  the  bill,  and  that  he 
shall  not  be  called  upon  to  pay.  Whether  he  performs 
that  contract  to  the  drawer  by  obtaining  a  gift  of  the 
bill  from  the  holder,  or  by  paying  him  a  composition, 
is  wholly  immaterial. 

Abbott 


Read. 
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1B25«  Abbott  C.J.     I   am  not  at  all.  surprized  that  the 

^  Z  learned  arbitrator  should  have  come  to  the  conclusion 

Stomemouib 

againit  of  law  upou  the  facts  found  which  he  appears  to  have 
done,  for  it  appeared  to  me,  for  some  time  after  I  had 
perused  this  award,||riiat  the  conclusion  of  law  to  which 
he  had  come  was  the  right  one.  On  further  consider- 
ation, however,  I  am  of  opinion  that  that  conclusion  is 
erroneous,  and  tliat  this  award  must  be  set  aside.  My 
opinion  is  founded  upon  this  single  and  sliort  poin^  that 
the  bankrupt  and  his  assignees  have  had  the  full  and 
entire  benefit  of  the  bills  accepted  by  the  defendant; 
and,  having  had  that,  I  am  of  opinion  that  they  are  &t* 
titled  to  no  more. 

Bayley  J.  In  the  early  part  of  the  discussion  of  this 
case  I  had  upon  my  mind  exactly  the  same  impression 
which  my  Lord  Chief  Justice  had ;  but  during  the  dis- 
cussion my  opinion  has  entirely  changed.  At  first  I 
thought  that,  as  against  his  principal,  the  defendant,  as 
agent,  was  only  entided  to  have  relief  to  the  extent  to 
which  he  had  actually  paid ;  and  if  the  composition  in 
this  case  had  been  taken  for  the  purpose  of  relieving 
the  bankrupt  only,  I  should  have  continued  of  the  same 
opinion ;  but  it  appears  from  the  award  that  it  was  taken 
for  the  purpose  of  relieving  Read  only.  Now  it  may 
have  been  taken  either  fairly  or  not  fairly,  and  I  shall 
oonsider  it  under  both  points  of  view.  If  it  was  taken 
fairly,  and  under  a  full  representation  by  Read  to. all  the 
bill-holders  of  the  exact  situation  in  which  he  stood, 
then  it  would  be  clear  that  they  must  have  intended  to 
relieve  him,,  and  him  only.  The  efiect  of  that  woul^be 
that  they  would  take  from  him  a  composition,  say  ten 
shillings  in  the  pound,   upon  a  secret  understanding 

between 
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between*  him  and  them  that  Harrison  was  to  be  com«       lS26h 
pletely  discharged.     That  would  make  it,  as  between       — — 
Harrison  and  the  bill-holders,   a  payment  of  twenty        apUna 
shillings  in  the  pound.    It  must  have  been  intended 
that  Bead  should  be  effectually  discharged  by  the  pay* 
ment  of  the  ten  shillings  in  the  pound,  for  if  Bead  were 
still  to  be  liable  to  Harrison  for  the  difference,  he,  and 
not  Bead^  would  benefit  by  the  composition.     The  only 
persons  who  would  lose  by  it  would  be  the  bill-holders, 
for  they  would  get  their  composition  only;  Bead  would 
pay  ten  shillings  in  the  pound,  and  Harrison  would  be 
relieved  from  the  payment  of  twenty  shillings  in  the 
pound,  to  which  he  was  liable  as  drawer;  and,  in  ad- 
dition to  that,  would  be  entitled  to  claim  ten  shillings  in 
the  pound  from  Bead,    Assuming,,  however,  that  this 
composition  was  not  made  fairly  by  Bead^  and  under  a 
true  representation  to  the  bill-holders  of  the  situation  in 
which  he  stood,  it  does  not  vary  the  case  as  between 
Harrison  and  Bead.     The  composition  may  be  fraudu- 
lent as  against  the  bill-holders ;  but  if  it  be  so,  that  re^- 
mits  them  to  their  onginal  right,  they  would  then  be 
no  longer  bound  by  the  receipt  of  the  composition,  but 
would  be  entitled  to  call  upon  Bead  for  the  difference ; 
and  if  they  are  so  entided  to  call  upon  Bead  for  the 
difference,  he  is  entitled  to  have  that  fund  in  his  pos- 
session to  answer  the  call.     Whether  the'  composition, 
therefore,  were  fair  or  not,  appears  to  me  to  be  immaterial 
as  between  these  parties,  though  it  may  be  otherwise 
between  the  bill-holders  and  Bead^ 

HoLROYD  J. '  It  appears  by  the  award  that  this  coift* 
position  was  made  by  the  defendant,  the  acceptor  of  the 
bills,  in  order  to  relieve  himself  from  his  responsibility; 

and 
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IS9S.  and  it  appeal^  to  have  been  made  by  die  creditors  for 
his  benefit,  and  not  for  the  benefit  of  the  drawer  of  the 
bills.  Bat  although  that  be  so,  and  aldiough  the  bank- 
rupt's estate  has  received  benefit  to  the  fidl  exttaA  of 
those  bills,  yet,  inasmuch  as  the  defendant  did  not  ac- 
tually pay  to  the  amount  of  the  monies  in  his  hands, 
unless  the  transaction  can  be  considered  as  a  paymeat 
of  the  wiiole^  and  as  a  gift  to  him  by  the  holders  of  the 
difference  between  what  was  actually  paid  atid  the  amoott 
of  the  bills,  I  think  there  would  be  great  dfficulty  in 
supporting  the  proposition  that  the  defendant  is  oifitied 
to  set  ofi^  the  full  amount  of  the  bills.  I  think,  however, 
that  the  creditors,  by  stipulating  for  so  much  in  Ae 
pound,  or  by  taking  as  a  composition  a  certain  sum  in 
lieu  of  the  whole,  and  giving  up  the  bills  to  the  ao» 
ceptor,  gave  the  same  legal  effect  to  t|ie  transaction,  as 
if  there  had  been  a  payment  of  the  whole  to  the  cre- 
ditors, and  then  a  gift  by  the  latter  of  die  diffeierice. 
It  amounted,  in  point  of  law,  to  full  payment  of  die 
bills,  and  would  have  given  the  defendant  a  right  of 
action  against  Harrison^  if  the  amount  ^of  die  bills  had 
exceeded  the  amount  of  the  balande  in  hi9  htods  be- 
longing to  the  bankrupt  It  is  true,  diat  the  aoeeptor 
of  a  bill,  when  he  has  paid  it,  supposing  he  had  or  had 
not  fiinds  in  his  hands,  can  only  recover  from  die  drawer 
of  the  bill  so  much  money  as  was  paid  to'  his  use. 
But  taking  diis  transaction  to  have  been  in  lliw  «'pay- 
ment  of  the  whole  amount  of  the  bills,  and  ii  gift  t&  Ae 
acceptor  of  the  difference,  thdi  the  latter  was  endtifed'tD 
charge  the  drawer  with  die  whole. 

Rule  absolute  fbr  entering  &'  nonsiiit. 
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The  KiHO  against  The  Mayor,  &c.  of  West    v^ednnd^, 

febnuay  9tli* 
liOOJB* 


IN  Michadmas  tjerm  the  Aitomey  General  obtained  a  Where  an  m- 

role  callixig  upon  the  mayor  and  steward  of  the  boroughappiied 
boroui^  of  West  Looe  to  shew  cause  why  a  writ  of  man-  tTtbe^yor  ^ 
damus  i^uld  not  issue,  directed  to  them  or  other  proper  ^^^!^l^f 
oflKcer  in  that  behalf,  commanding  them,  at  the  next  to«<roi«iid 
court  leet  to  be  holden  for  the  said  borough,  to  enrol  the  court  leet 

^  of  the  boroogfa* 

and  swear  R*  Reath  as  a  resiant  and  burgess  of  the  said  as arenant  and 

btirgen,  but  did 

borough.  The  affidavits  upon  which  the  rule  was  ob-  not  make  out 
tained  alleged  that  JR.  Reath  is  an  inhabitant  house-  right  in  every 
holder  in  the  borough,  and  had  applied  at  the  court  a^bH^Mlw 
leet  to  be  sworn  and  enrolled  as  a  resiant  and  burgess,  ^n^j^jj^ 
which  application  was  rejected;  they  then  set  out  a  ^f^t^lSonS' 
darter  granted  to  the  borough  by  Ed,  2^  reciting  and  ^^  ^^  <»urt 

leetf  as  would 

confirming  a  charter^  whereby  Richard  Earl  of  Poiclau  make  swearing 

and  enroinient 

and  Cormoatt  granted  to  Odo  de  Treoerl^  ^^  that  his  at  the  latter  the 
boroogh  of  Portlyan^  otherwise  West  Looef  should  be  fe^^sucIT^ 
a  fre^  borough>  and  that  the  burgesses  of  the  same  ^^l^iSie  ^^ 
borough  should  be  free  and  quit  of  all  customs.    Also,  ^^ 
if  any  one  should  reside  for  a  year  and  a  day  in  the 
same  borough  without  just  claim,  he  should,  according 
to  the  law  of  other  free  burgesses,  be  quit  of  all  neifty 
and  servitude."     Queen  Elizabeth^  in  the  sixteenth  year 
of  her  reigqt  granted  another  charter  to  the  borough, 
whereby  (after  reciting  that  Portbfany  otherwise   West 
Loof^  was  an  ancient  town,  and  that  the  burgesses  and 
inhabitants  had  immemorially  enjoyed  several  franchises, 

as 
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825*       as  well  by  prescription  as  by  charters  theretofore  granted 

_     „  to  the  tenants  and  inhabitants  of  the  town,  and  that  the 

The  KiHS 

agaumt        town  was  brought  to  great  decay  by  reason    of  the 
VfMst  Look,     poverty  of  the  inhabitants,  and  that  divers  of  the  in- 
habitants had  petitioned  her  majesty  to  make  the  same 
inhabitants  a  body  corporate),  she  granted  ^'  that  the 
said  borough  should  thenceforth  be  a  free  borough  cor- 
porate of  one  mayor  and  burgesses,  being  inhabitants 
of  the  town  aforesaid."     The  charter  then  provided 
that  there  should  be  twelve  capital  burgesses,  who  were 
to  be  the  common  council,  and  to  make  bye-laws,  &c ; 
and  further,  that  in  the  event  of  the  death  of  any  capita! 
burgess,  a  new  one  should  be  elected,  within  eight  days^ 
by  the  mayor  and  capital  burgesses.    The  charter  fur- 
ther gave  them  a  court  leet  to  be  holden  twice  a  year,  at 
Easter  and  Michaelmas.     The  affidavits  then  aliened 
that  there  are  no  books  of  record  of  the  borough  in 
existence  of  an  earlier  date  than  1607,  but  that  there 
are  books  in  regular  succession  from  1607  to  the  pre- 
sent time,  except  from  162S  to  1641,  and  that  those 
books  cont&iu  entries  of  the  proceedings  of  the  several 
successive  borough  and  leet  courts,  the  elections  and 
swearhigs  of  the  mayors,  and  elections,  swearings,  and 
'dismissals  of  capital  burgesses,  &c.  &c. ;  and  the  swear- 
iog  the  freemen,  upon  their  entry  on  the  resiant  rolls, 
•the  lists  of  jurors,  two  or  three  constitutions  or  bye- 
lawi^,^  kdd  tXL  the  other  corporate  a£&irs.     That  in  these 
book's  there  are  lists  (generally  annual  lists)  of  the  per- 
sons who  formed  the  corporation;  that  these  lists,  when- 
ever they  appear,  form  ^art  of  the  proceedings  of  die 
leet  or  law  courts,  and  ore  thus  placed  in  Ae  books :  — 
From  1607  to  1624',  free  tenants,  Tesidents,  capital 
burgesses. 

1641. 
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1641.  Free  tenants,  capital  burgesses,  resiants.  1825. 

1645.  Free  tenants,  capital  buriresses,  sensores.  — 

^  IS  »  The  Kino 

1649.  Capital  burgesses,  free  tenants,  resiants.  against 

.^-,*         ,  -,      .    ,    ,  _  ^  Mayor,  &c.  of 

1651  to  1660.  Capital  burgesses,  free  tenants,  free-    Wz^tLook. 

men. 

1660  to  1672.  Capital  burgesses  free  tenants,  resiants. 

1672.  Capital  burgesses,  free  tenants,  conventionary 
tenants. 

1675  to  1678.  Capital  burgesses,  free  tenants,  con- 
ventionary tenants  or  resiants. 

1678.  Capita]  burgesses,  free  tenants,  conventionary 
tenants,  vel  pesMHts  tenentes.  The  line  through  resiants 
and  the  word  *^  tenentes"  apf)earing  to  be  written  in  a 
difierent  ink,  and  at  a  subsequent  period. 

1679.  Capital  burgesses,  free  tenants,  free  burgesses. 
And  thenceforth  the  lists  thus  continue :  It  was  further 
alleged,  that  by  the  parish  registers  and  corporation 
records  it  appears  that  the  persons  whose  names -are 
contained  in  the  said  several  lists  named  residents, 
resiants,  sensores,  freemen,  and  conventionary  tenants, 
vel  resiants,  were  all  inhabitants  of  the  borough  pre- 
vious to  1676.  That  at  the  court  leet  in  October  1676, 
the  names  of  ceitain  persons,  not  inhabitants  of  the 
borough,  were  added  to  the  bottom  of  the  resiant  Hst, 
with  the  words,  ^*  admitted,  Jurat  liber.''  ikffixed;  such 
list  being  there  styled  the  list  of  ^'convent,  tenentes 
vel^resimts.''  That  no  other  mention  whatever  was 
made  in  the  records  of  those  non-resident  persons  than 
tbeknere  entry  of  their  names  on  the  resiant  roll,  al- 
thbu^h  thenceforth  they  exercised  the  rights  and  privi- 
leges 4Df  freemen  or  burgesses,  together  with  the  other 
resiants,  by  signing  subsequent  returns  of  member^  of 

par- 
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1825.       parliament    That  in  May  1679}  all  the  persons  who 
_    „         were  named  in  the  last  list  of  resiants  are  found  m  the 

The  Kma 

agiamd  same  successive  oixler  on  a  Ibt  then  headed  or  styled 
Wxix'loox.  '^  Free  Burgesses/'  which  list  stands  in  the  said  book 
in  the  place  where  the  resiant  list  always  theretofore 
stood;  the  term  **  free  burgesses"  being  then  applied 
to  the  same  persons,  instead  of  **  reaaots/*  The 
affidavits  then  stated,  that  many  persons  whose  names 
appeared  on  the  resiant  list  joined  in  the  election  of 
mayors,  and  sometimes  of  members  of  parliament ;  and 
that  no  one  ever  took  a  part  in  such  proceedings  i^til 
after  his  name  appeared  in  that  list;  and  that  there  did 
not  appear  to  be  any  other  mode  of  malqjQg  free  bur- 
gesses except  putting  them  on  the  resiant  Ust  .  The 
affidavits  in  answer  shewed  that,  as  fiir  as  livii^  memoiy 
extends,  the  usage  had  been  for  the  mayor  and  capital 
burgesses  to  assemble  on  certain  days,  and  elect  free 
'I^urgesses ;  and  they  alleged  that  there  was  no  traditipn 
in  the  borough  of  any  other  mode  of  making  firee 
burgesses.  The  ancient  books  of  the  corporaUon  did 
not  contain  any  entries,  excq>ting  those  fdready  men- 
tioned, of  elections  either  of  capital  burgesses  or  firee 
burgesses.  The  affidavits  also  shewed  that  fiY>m  171;! 
down  to  the  present  time  the  members  of  parliament  for 
the  borough  had  always  been  deoted.by  the  ma^or  and 
^capital  burgesses. 

Adtan  and  Coleridge  shewed  q^us^  It  must  be  god- 
tendedy  in  support  of  this  lypprKation,  th^t  all  inb^bitaofs 
qC  the  borough  of  We^  Looe  are  ipsQi&cto..oorpo];ators 
upon  being  presented  and  swom^Ktihe  court  leet.  To 
this  there  are  two  answers;  first,  the  inhabitants  of  a 

town 
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town  cannot  be  incorporated ;  and»  secondly,  the  being        1325. 

sworn  at  a  court  leet  cannot  affect  a  corporate  office. 

Bat  even  if  those  points  are  considered  disputable,  still        agabuf 

Hayor,  &c«  of 

the  affidavits  do  not  shew  that  the  usage  of  the  borough  Wux  Looe. 
entitles  the  applicant  to  be  presented  and  sworn.  By 
die  charter  of  queen  Elizabeth  it  is  granted  that  the 
mayor  and  burgesses  shall  be  a  body  corporate;  it  did 
not  incorporate  the  inhabitants.  ^  But  even  supposing  it 
to  have  incorporated  the  inhabitants,  when  the  king  in-> 
corporates  the  inhabitants  of  a  town  he  does  not  give  to 
aoy  person  coming  to  that  town  power  to  beconie  a  cor- 
porator, he  specially  appoints  the  first  corporators,  but 
the  body  must  be  continued  by  some  mode  pointed  out 
either  in  the  charter,  or  in  a  bye-law,  the  power  to 
make  which  is  incident  to  every  corporation,  Bro*  Abr. 
Cpip.  pl.65.    Where  the  par^  h^s  an  inchoate  right 

by  birth  or  service,  the  Court  will  grant  a  mandamus  to 

• 

oompd  the  pexfection  of  that  right;  but  here  the  appli- 
cant has  no  such  right.  Nor  does  it  appear  how  the 
court  leet  can  affect  his  rights.  It  will  probably  be 
urged  in  support  of  the  rule  that  all  persons  upon  .being 
put  on  the  resiant  list,  exercised  the  rights  of  cor- 
porators; but  the  affidavits  do  not  warrant  any  such 
conclusion;  and  unless  that  can  be  established,  the 
all^pitions  in  the  affidavits  that  persons  mentioned  in 
die  resiant  lists  did  such  and  such  things,  are  of  no 
value  whatever:  for  although  inhabitancy  is  certainly 
a  part  of  die  corporate  character,  it  is  not  the  whole  of 
it  Besides,  it  i^ipears  that  the  court  leet  and  court 
baron  were  holden  together,  and  whether  the  persons 
named  in  those  li^  amended  the  one  court  or  the 
other,  or  for  what  purpose  they  attended,  does  not 
appear.  It  is  swoni,  however,  that  no  entry  of  any 
.  Vol.  hi.  Y  y  election 
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18115.       election  of  fi«e  burgesses  can  be  found  in  the  cor- 
JjjTT"       poration  bodes;  but  neither  do  they  contain  any  taatinf 


of  the  election  of  capital  buraesses ;  and  as  tfceie  b  no 
Win  Lock,  dottbt  that  the  latter  elections  todc  plaee»  tfce  obsenrw 
ation  i»  of  no  value.  If  usage  be  rdied  on,  the  usqp  as 
to  the  election  of  members  of  parliament  is  extienieiy 
dear,  for  it  is  sworn  that  from  1714^  dovm  to  the-  pro* 
sent  time  those  elections  have  always  been  made  by  the 
mayor  and  capital  burgesses. 

The  Attof^nq/'General  and  MereuoeUter^  contrik.  That 
usage  is  of  no  avail)  for  part  of  the  usage  was,  that  nonh 
residents  should  vote,  and  that  usage  has  been  dedarad 
bad  by  a  committee  of  the  House  of  Commons*  (a)  The 
real  question  is,  who  were  burgesses  by  prescription 
within  this  borougfai  for  they  are  mentioned-  in  the 
charter  of  Queen  Elizabeth^  but  no  modeof  creating  them 
is  pcHnted  out  By  the  other  charters,  the  inha^iitantS' were 
incorporated,  and  the  only  question  is,  who  are  the  iiUiai- 
bitants  in  contemplation-  of  law.  Now,,  no  one  is  a  l^pl 
inhabitant  but  a  freeman,  or  liber  homo,  a  housdiotder 
sworn  at  the  leet ;  until  he  is  sworn,  he  is  not  entickd.  to 
the  privities  of  an  inhabitant,  not  being  a  legalis  homo^ 
and  upon  becoming  a  legalis  homo,  be  woulc^  under  an 
incorporation  of  inhabitants,  be  a  member  of  the  cor'- 
poration.  Now,  the  affidavits  shew  from  the  eaily 
usage,  that  the  inhabitants  were  the  persons  inoon* 
porated,  for  by  the  lists  there  set  ool^  and  which  ware, 
extracted  fitmi  the  books  of  the  corporation,  it  appears, 
that  from  1607  to  1624,  that  body  consisted  ofi  fine 
jtenantS)  residents,  and  capital  buigesses,  and  until  thr 

(a)  Sat  the  West  Lote  cmb,  p,  324. 

year 
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year  1678,  the  resiants  under  various  denomiiiatioiiy  189S. 
oontiiiued  to  torm  one  list  of  corporators*  In  1679« 
free  burgesses  were  substituted  for  resiants,  and  the  lists  mgamtt 
hoFe  been  so  made  out  ever  since.  As  soon  as  persona  Wm  Loosi 
were  sworn  and  enibiled  on  the  resiant  list,  they  appeal^ 
to  have  been  parties  to  corporate  proceedings,  and  never 
tobavebeen  permitted  to  be  so  until  sworn  and  enrolled. 
And  this  is  corroborated  by  that  which  took  place  in 
16755  when  non-residents  were  introduced  into  the  cor- 
poration ;  ibr  that  was  efiected  by  getting  th^  names 
inserted  on  the  list  of  resiants.  As  this  is  an  application 
wtA  reference  to  a  public  right,  the  applicant  is  entitied 
to  the  writ  as  a  matter  of  right ;  and  it  is  the  practice  in 
this  court,  if  there  is  a  doubt  as  to  the  evidence  of  the 
ikcts  alleged  in  the  affidavits,  to  make  the  rule  absolute, 
in  order  that  the  evidence  may  be  submitted  to  a  jury; 
so  abK>,  if  the  law  resulting  from  those  facts,  or  from  the 
charters  at  various  times  granted  to  this  borough  be 
doubtful,  the  applicant  ought  to  have  an  opportunity  of 
raising  that  (question  on  the  record. 

Abbott  C.  J.  I  am  of  opinion  that  wa  ought  not 
fia  gr^nt  the  writ  prayed  for  m  this  case.  We  are  de^ 
sir«d  to  gmnt  a  writ  of  mandamus  directed  to  tiie  maybf 
and*  steward  of  the  borough  of  West  Looej  or  other 
proper  officer  in  that  behalf  commanding  them  at  the 
next  eourt  leet  to  be  holdcu  for  the  borough,  to  enrol 
and  swear  Bcbert  Bieaik  as  a  resiant  or  burgess  of  the 
said  bolKHigh.  If  it  had  appeared  on  tite  affidavits 
b^sfbre  us,  that  a  resiant  when  enrolled  as  soch  was,  in 
tlutt  capacity  and  without  re^rencie  to  any  other  cha- 
racter, entitied  to  vote  at  the  election  of  members  of 
parliament,  I  should  have  thought  that  we  were  bound 
Yy  9  to 


€S*  CASES  IN  HILARY  TERM 

1825.      to  grant  the  writ.    Bat  it  appeara  that  a  committee  of 
_    „         the  House  of  Commons,  which  is  competent  to  save  the 

ogakut  law  to  us  upon  this  point,  has  decided  the  right  of 
WMnLon,  Toting  to  be  in  members  of  the  corporadon  being  m« 
habitants  of  the  town,  (a)  There  is  not,  therefore^  any 
ground  for  a  writ  commanding  that  R.  Reaih  shall  be 
enrolled  a  resiani*  Has  he  then  shewn  any  right  to  be 
enrolled  a  burgess  or  member  of  the  corporation  ?  It 
has  been  contended  that»  by  the  usage  and  dmrteis^ 
every  householder  re»ant  has  a  right  to  be  enrolled  at 
die  court  leet  as  a  resiant  and  corporator.  It  is  said 
that  inhabitancy  confers  the  right,  but  at  the  same  time 
it  is  urged,  that  the  right  is  confined  to  householders  ; 
if  inhabitancy  confers  the  right,  what  is  there  so  to  limit 
it?  This  charter  is  in  language  very  similar  to  many' 
others.  Whether  such  cfiarters  were  wisely  gnnfied,. 
it  is  not  any  part  of  our  duty,  nor  is  it  within  our  power 
to  decide.  Our  duty  b  to  interpret  such  chartexs  accord* 
ing  to  the  derisions  of  our  predecessors.  An  mchoate 
right  to  become  a  member  of  a  ^corporation  may  be  de* 
rived  in  various  well  known  ways,  as  by  birth,  service 
or  marriage^  and  then  this  Court  will  order  that  right  to 
be  perfected.  But  an  inchoate  right,  resting  solely  upoik 
inhabitancy,  or  upon  that  and  housebolding,  is  some* 
thing  perfecdy  novel.  Tbb  charter  certainly  confers  no 
such  right  Let  us  then  advert  to  the  usage;  that  is 
very  obscure,  and  thei^is  appears  to  have  been  great  n^- 
ligence  in  the  mode  of  keeping  tbe.bppks  of  the.  corpor- 
adon; but  iheia  is  no  usage  shewn  ito  hav^  existed  either 
•  before  or  after  the  charter  of  Queen  J^iz*  which  can  war- 
rant us  in  saying,  that  every  inhabitant  bpusdiolder  haa  it 

(o)  ref^XooecfUe^p.SS^^ 

right 
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rfglit  to  be  sworn  a  corporator ;  and  we  ought  to  find  a  very       1825* 

dear  and  cogent  usage  before  we  interpose  our  authority 

for  the  purpose  of  establishing  a  constitution  in  this  bo«        agauut 

rough,  unknown  to  the  kw  and  to  our  experience*    It    Wm  Looi. 

does  appear  that  there  are  instances  of  the  election  of 

members  of  the  corporation,  and  that  power  is  incident 

to  a  body  corporate,  if  no  other  mode  of  keeping  up 

their  succession  is  pointed  out  by  their  charter.     Much 

of  the  argument  which  has  been  addressed  to  us  was 

more  prc^rly  applicable  to  the  question,  whether  resiancy 

confers  a  right  of  vodng  for  members  of  parliament, 

and  with  the  decision  which  has  taken  place  on  that 

point  we  cannot  interfere.    For  these  reasons,  I  think 

that  this  rule  must  be  discharged. 

Baylet  J«  I  quite  agree  that  if  a  serious  doubt  ex- 
ists, either  as  to  matter  of  fact  or  of  law,  the  writ  ought 
to  be  granted ;  but  it  is  also  the  duty  of  the  Court  to  be 
satisfied  of  the  existence  of  such  a  doubt  before  they  inter- 
fere. The  form  of  the  rule  obtained  in  this  case  is  con- 
fused, and  I  am  inclined  to  think  that  it  was  made  so 
intentionally.  It  is  for  a  mandamus  to  be  addressed  to  per- 
sons filling  different  characters,  and  it  leaves  it  doubtful  in 
which  character  they  are  to  act.  J'he  mayor  and  steward 
of  the  borough  are  also  ofiicers  of  the  court  leet,  and  it 
is  left  in  doubt  whether  they  are  required  to  act  as  offi- 
cers of  that  court  or  of  the  corporation.  It  is,  there- 
fore^ necessary  to  consider  the  question  as  a£fecting  diem 
in  each  capadty.  The  application  is  to  be  sworn  a  re- 
slant  or  burgess.  Now  it  is  to  be  observed,  that  the 
leet  does  not  appear  to  be  a  place  where  the  business  of 
the  corporation  is  to  be  transacted.  It  may  sometimes, 
for  convenience,  be  transacted  at  the  time  and  place  of 
Yy  3  holding 
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1625.       boldiDg  the  leet,  but  tbe  charter  does  not  direct  diat 

•  any  <^  the  corporation  proceedings  shall  be  carried  ob 

9V>inu        there«  and  in  many  cases  that  woidd  be  impoariUe. 
Mayor,  &c.or  ^  J  r 

Wxit  LooB.     If  any  one  of  the  capital  burgesses  dies,  an  election 

is  to  take  place  within  eight  days,  whether  a  court 
ket  is  or  is  not  holden  during  that  peqriod.  The  leet, 
therefore,  does  not  appear  to  have  any  coDneadon  with 
the  corporation.  If  tbe  party  applying  to  us  widbes 
to  be  sworn  at  the  leet,  for  any  purpose  oomiected  with 
that  court,  let  him  attend  there,  and  ask  to  4iaye  tbe 
oath  of  all^iance  administered  to  him.  As  yet,  it  does 
not  appear  that  he  has  done  so ;  and  until  he  has  made 
such  a  request,  and  been  refused,  we  cannot  grant  a 
•  mandamus  on  that  ground.    But  it  is  said,  that  he  has 

certain  rights  under  the  charter  granted  to  the  ootpor- 
ation,  and  that  there  is  a  connexion  between  the  persons 
enrolled  at  the  leet  as  resiants  and  the  members  of  the 
corporation ;  and  if  this  is  to  be  considered  as  £recfte4 
to  the  mayor  and  steward^  as  officers  of  the  corporation, 
then  it  becomes  necessary  to  consider  whether  he  has 
any  such  rights.  The  charter  of  Queen  EUz.  recites  a 
petition  from  divers  of  the  queen's  subjects,  inhabitairt$ 
of  the  borough  (and  whether  tliis  petitjion  was  from  all 
or  only  some  of  the  inhabitants  does  not  sffgcdx  ma- 
terial), that  the  inhabitants  might  be  created  a  body 
politic  and  corporate;  and  then  it  grafts,  that  the  lowii 
of  Poribyan  or  Wed  Looe^  shall  be  a  borough  corpor- 
ate of  one  mayor  and  burgesses,  being  inhabitimts  of 
the  town.  It  does  not  any  where  state  that  ott  the  in* 
habitants  shall  be  burgesses,  and  it  provides  for  th^ 
election  of  a  mayor  and  capital  burgesses ;  but  say^  n> 
thing  about  common  bui^esses.  Suppose  the  Ic^ 
eflfect  of  the  charter  to  have  been  to  make  all  the  ia« 
15  habitants 
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habitants  burgesses,  (whtcb,  however,  I  take  not  to  have       1825. 
been  the  case,)  that  would  not  make  all  persons  bur-     ^bm  Kiv 
gesses  who  thereafter  might  become  inhabitants  of  the  Mmfi^  of 
borough.    No  mode  of  supplying  new  members  to  the    '^■^  ^^^^^^ 
corporation  being  pointed  out,  they  would  have  an  inci- 
dental power  to  make  regulations  for  that  purpose^  and 
they  might  lawfiilly  do  it  by  dection.    For  these  rea- 
sons, I  diink.that  4he  applicant  has  not  shewn  any  such 
reasonable  doubt  in  this  case  as  would  authorise  us  to 
grant  tl^  writ.    The  lists  of  persons  attending  Ae  lect 
have  been  relied  on^  bat  it  does  not  appear  to  me  that 
they  are  in  any  way  ccmnected  with  the  corpcxation.    I 
should  suppose  that  th^  were  made  for  the  purposes  of 
the  leet  only.    Then  it  is  urged,  that,  according  to  this 
view,  the  corpomtion  may  deet  mm-residents,  which  is 
contrary  to  the  decision  of  the  committee  of  the  House 
of  Commons ;  but  they  have  no  such  power,  for  the 
charter  imposes  the  qualification  of  inhabitancy.    For 
these  reasons  I  concur  in  thinking  that  diis  rule  must  be 
discharged. 

HoLROYD  J.  gave  no  opini<»,  not  having  been  pre* 
sent  dmring  die  aigumoit 


LiTTLSDAiiB  J«  concurred.. 


Rule  dischaif[ed* 


Yy* 


c»4»       # 
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IMS. 


uredHOiUij,,  Buckle  against  BfiWEs. 

S^Wn'^'tiSa     T^^®  ^**  *^  ^^^^^'^  against  the  sheriff  of  Devon.  Tte 
goodi  in  exe-  first  €oiuit  of  the  deolaration,  after  stating  in  tfar 

eutioQ  under  • 

fL  fa.,  the  pro-  commoD  foroi  ihftt  the  plaintiff  had  recovered  a  judg- 

f^^'f^^^  of  which 

•re  noi  tuiB.  'Hient,  and  had  issued  a  fieri  facias  thereon^  directed  t» 

^^lL^*I  ^6  defendant  as  such  sheriff,  and  that  the  defendant  had 

agJnit^m'^  Seized  goods,  and  levied  money  thereon,  charged  the 

thin  "be  OTd  ^^^ndaut  with  wrongfully  retaining  a  part  of  the  money 

the  poundage  levied.   The  last  count  was  founded  on  the  29  Eliz.  c.  4^ 

allowed  by  the 

■tat.  29  £tuh  and  after  allegii^  the  judgment,  fieri  fiu^ias,  and  levy  as 
aforesaid,  proceeded  to  state  as  follows :  that  ^*  the  said 
defendant,  so  being  sheriff  as  aforesaid,  not  regaidiog 
his  duty  as  such  sheriff,  nor  the  statute  in  such  esse 
made  and  provided,  afterwards,  to  wit,  on,  &c.  at»  ftc,  by 
reason  and  color  of  his  said  office  of  sheriff  wrongGiUy, 
ill^ally,  and  oppressively  had,  received,  and  took,  indi- 
rectly of  ^and  from  the  said  plaintiff  for  the  serving  and 
executing  of  the  said  last-mentionod  execution,  more  and 
other  consideration  and  recompence  than  in  the  statute 
in  that  case  made  and  provided  is  limited  and  appointed 
in  that  bdialf,  that  is  to  say,  by  dedocting  foNB  the  moaies 
so  levied,  whick  were  before  sush  deductiQii  insufficient 
to  satisfy  the  said  last-mentioned  damages^  a laigeiuniif 
money,  to  wit,  50/.  5s.  more  than  in  the  said  statute  is 
lii]{iljadfAnd'appoiSd0d,:WhcK|by'Ae  said  plaiatiff'iadfel- 
m^gad^andisggiieved  to  theiasiountof  ihatsunuofmrnlif^ 
contKf&yjUhiht  form  of  the  statubObi  &o«'  Tba  ddcndant' 
had»  f(atfcred  judgment  by  default^-  and:  upon.che^ 
cution  of  the  wiiiiof  enqHtryitl^exetum  to  the  wut 
. .  i!       :iS  given 
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given  in  evidence,  in  which  the  sheriff  stated,  that  after  1895» 
he  had  seized  the  goods,  and  before  the  sale^  he  was  ^ 
served  with  an  injunction  out  of  the  Court  of  Chan^  ogamif 
ceiy,  restraining  him  from  the  sale  of  the  goods ;  that 
afterwards,  upon  the  injunction  being  dissolved,  he 
proceeded  to  the  sale  of  the  same,  and  after  deducting 
the  poundage  and  certain  legal  payments,  he  fiurther 
stated,  that  he  had  retained  60L  6s.f  further  part  of  the 
proceeds  of  the  sale,  for  his  necessary  charges  and 
es^nces  in  and  about  the  keeping  possession  of  the 
goods,  from  the  time  when  he  was  served  with  the 
injunction  to  the  time  of  the  sale,  and  that  the  lesi- 
due  of  the  money  he  had  ready  for  the  plaintiff."  The 
whole  proceeds  of  the  sale  were  not  sn£Sciait  to  satisfy 
theamount  of  damages  directed  to  be  levied  by  the  in- 
dorsement on  the  writ  of  fieri  facias.  The  jury  gave 
nominal  damages  on  the  first  count,  and  the  sum  of 
sol.  Ssm  on  the  last  count. 

Carter^  in  order  to  relieve  the  sheriff,  now  moved  for 
a  rule  to  shew  cause  why  the  assessment  should  not  be 
set  aside,  or  the  sum  of  50Z.  &s.  be  entered  as  the  da- 
mages on  the  first  count,  and  the  nominal  damages  only 
on  the  last  count,  on  the  ground  that  the  circumstances 
under  which  the  sheriff  had  retained  the  money  did 
not  ampnnt  to  a  receivings  taking  of  the  jdaintiff  within  . 
th^flnmiog  of  the  statote. 

Bbt  tJk  Cam  were  i^  opinion,  that  as  the  money 
levi|ed«waff  not  sufficient  to  satisfy  thfe  plaintiff's  claim^ 
thriiMkkimg  of  any  part  which  ought  to  have  been 
paid'ovefto'tbe  plainti£^  was  an  indirect  receiving  or 
taking  from  him,  and  they. refused  the  rule. 

Rule  refused. 
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Hawkins  against  Warbe. 


In  repienn,  D  EPLEVIN  for  growing  com  takoi  in  tiie  ptfishes 

•Totrad  tot  of  Kingston  and  Broomfidd^  in  the  ooaoty  ef  Sv- 

rSaniBe  iitT  fnerstty  in  certain  closes  of  land  and  jM^mises  there  si- 

^"^^  taate,  called  Vdif  Yards,  BreamfiOdy  Broan^CM  Lkmn^ 


Mn^rthSd  north  part  of  if«<m»wfc  Par*  and  jBrtwrflfow^^  De- 
"mZ,  Ael^t  fendant  avowed  for  897t  10s.  for  three  quarts?  of  a  yeu^s 
mantioiMd  in     rent  due  25th  ofAfofcA  182S,  mxHi  a  demise  at  4501.  pacf^ 

the  avowry,  and  '  •"  ^ 

uRia  joined       able  quarterly.  There  were  other  avowries  daiminff  rent, 

upon  that  fact. 

At  the  trial  the  at  the  rate  of  4322.,  450^.9  and  412/.  per  annum.  To  these 

Older  to  prate  avowries  the  plaintiff  pleaded  non  tenuit  modo  et  fermA 

alleged,  ten-**  ^^^  rieus  jcn  arriere.     At  tfie  trial  before  B&sanqutt  SeajU 

d^!^^  at  the   Tauntm  Spring  Assisees  182^  the  defendant 

nniratnppd  proved,  in  support  of  the  issues  on  the  avowries,  the 

effect  of  which  following  fiicts :  The  plaintiff  held  part  of  die  lands  in 

that  the  pbin-  question  tmder  Mr.  Warre,  the  fiither  of  the  defendant, 

tiffhadpaid        ^ 

ivnt  at  the  fate  bj  a  lease  for  seven  years,  which  a^ired  at  LdtAf-Jt^ 
die  aTowiy :  1815,  at  the  r^it  of  960A  Up<Hi  the  eitpiration  of  this 
Hel^thirtteM  .^^^^^^  ^^  plaintiff  condnued  in  possession,  and  ki  1818 
wratofe^M^  ^  negociation  took  pkoe  for  e  fresh  leasee  which  n^go- 
|g^^^  ciation  was  conducted  pardy  through  the  agency  of  Mr. 
eActtenderad   Charter,  who  acted  as  stewaid  to  Mr.  Wane.    The 

toprofetfae 

pajment  of  the 

rant ;  for  if  they  did  not  prove  the  pajment  of  the  rent  they  would  not  support  the  ione, 

and  would  on  ^t  gnmnd  be  inartmiMihle. 

Tlie  delendant*B  steward  proTed  that  a  lease  had  been  executed  by  the  defendant  bill  not 
by  the  plaintiff,  the  terms  of  which  had  been  reduced  into  writing  by  the  asRnt  of  both 
parties,  and  he  stated  thai  to  be  the  ibi«|Li|gremcat  between  the  parties.  The  plaiotiff,  in 
order  to  negativeHhit  statement,  tendered  in  evidence  another  unslampcd  paper  in  the  hand- 
writing of  the  deifandant's  steward,  the  efieot  of  wblch  was  to  shew  th«tit  waa  attbaayesuly 
proposed  by  him  that  the  plaintiff  was  to  hold  at  a  rent  Afferent  from  that  mentioiied  in  the 
lease:  Held,  thai  as  this  pqper  was  pot  signed  hf  the.  partiw»  il  did  not apmnt to aa 
agreement  or  minute  of  an  agreement,  but  to  a  proposal  only,  and  therefore  that  it  did  noC 
require  a  stamp,  and  was  properly  raoaiwd  in  efffdeniDft* 

dnft 
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dwa&  of  a  lease  was  prepared  under  the  inslrucdoiis  of      1M5. 

Charter*    This  diaft  was  handed  to  Mr.  Warre^  who      „ 

Hawsou 

made  various  alterations  therein^  in  the  shape  of  obserr*       yiiir 
atimis  upon  the  drsft,  and  filled  np  the  Uanks  which 
had  been  teft  for  addidonal  lands,  of  which  the  plaintiff 
had  taken  possesnon^  and  whidi  were  to  be  iDchided  in 
the  new  lease.    After  this  a  meeting  of  the  parties  took 
phoe^  when  a  further  alteration  in  the  draft  was  made  by 
GXor/er,  and  the  draft  as  then  settled,  was  stated  by  CXor^ 
itr  to  hare  been  the  final  agreement  between  the  parties. 
The  lease  was  then  engrossed,  executed  by  Mr.  Warrej 
snd  tsken  by  Ckartet^s  senrant  to  the  plaintiff,  with  a 
bill  of  charges  for  preparing  the  lease,  the  amount  of 
which  bill  was  shortly  afterwards  paid  by  the  plaintiff 
to  CharteTj  but  the  lease  was  never  executed  by  the 
pldntiff.    Tbe  rent  reserved  by  this  lease  was  450/., 
with  a  proviso  for  abating  202L,  if  wheat  was  under  ten 
shillings  a  bndiel ;  and  for  deducting  a  proportional  part 
of  the  rent,  in  eaae  the  term  should  cease  as  to  Higher 
Vdlisj  in  which  Mr.  Warre  had  only  an  estate  for  lifi^ 
the  immediate  remainder  being  in  Mrs.  Warre.    Upon 
the  death  of  Mr.  Warre,  it  was  agreed  between  Mrs. 
Warre,  her  daughter,  the  defendant,  and  the  plaintiff, 
that  ISL  shoidd  be  paid  to  Mrs.  Warre  as  the  rent  of 
Higher  FoUs  /  and  the  different  avowries  were  framed 
so  as  to  meet  aelaim  for  thewholexeat  of  450/.;  the  de- 
duction of  20/.,  which  would  reduce  the  vent  to  4S0/; 
the  deduction  of  18/.  for  Higher  Volis,  which  would  re- 
duce it  to  432/.,  and  the  two  deductions  joined,  whicb 
would  bring  the  rent  to  4 1 2/.     To  shew  the  acquiescence 
of  the  plaintiff  in  tbe  terms  of  the  leas^  though  he  had 
Bot  executed  it,  the  defendant  proposed  to  give  in  evi- 
dence certain  unstamped  receipts,  purporting,  that  rent 
had  been  since  paid  upon  the  terms  of  that  demise. 

These 
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1825.       These  receipts  had  been  set  ifbrth  by  the  now  plaintifl^ 

"""""^       Haiakins*  m  a  schedule  to  his  answer  to  a  bill  filed 
HAwxm  ^ 

mgibui  against  him  for  a  specific  performance;  and  the  papers 
produced  were  copies  fiimished  by  the  now  plaintifl^ 
pursuant  to  an  order  to  that  effect  The  first,  whidi 
was  tendered  and  rejected  by  the*leanied  judge,  was  in 
the  following  form : 

Hestercombe,  Oct.  28th,  1821. 
Mr.  Hcnvkinsj  Dr.  to  Miss  Warre» 

For  half  a  year's  rent  due  last  Michadmtu^ 
Oct.  12th  ...  j^SO     O     0 

Orf.28th  -  -  -       70     0    0 

Feb.  23d  -  -  -       91   14     0 

Disbursements  -  -        4*    6    0 

According  to  the  price  of  wheat       20    0    0 

je^ie  0   0 


Received  the  above^  £•  M.  T.  Wane. 

^he  plaintiff  then,  in  order  to  rebut  the  statement  of 
Charter^  that  the  draft  of  the  lease  contained  the  final 
agreement  between  the  parties,  produced  an  unstamped 
paper  of  a  subsequent  date  in  the  hand-writing  of  Cfair- 
ter^  of  which  the  following  is  a  copy :  -^ 

<<  Old  rent         *  •         -  <s^S60    O    0 

«    Abatement        •»         *        -        S6    0    0 


To  27  acres  -  -  ^^67  10  0 
To  16  acres  of  Broadmead  40  0  0 
ToB.        ^  26     0    0 


324     0    0 

133  10     0 
je457  10     0 

450/.  a 
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450iL  a  year  from  Michaelmas  I8I89  for  a  term  of  seven       1825. 

years,  Mn  Wane  mtdertaking  wheat  shall  be  at  iOs.  a  ' 

bushel,  and  barley  55.,  upon  the  terms  of  the  old  lease."       h!»«^ 

yiiAMMm 
It  was  objected  by  the  defendant's  counsel,  that  this 

document  was  not  admissible  in  evidence,  on  the  ground 

of  its  not  bong  stamped,  and  not  bdng  shewn  to  hare 

been  authorized  or  adopted  by  Mr.  Warre  or  the  de- 

fisndant     The  learned  judge  received  the  evidencei  and 

the  jury  found  a  verdict  for  the  plaintiff  for  4i.  4f.  the 

amount  of  the  expences  of  the  replevin  bond.     In  Jfi- 

chadfnas  term  last,  Pdl  seijt.  obtained  a  rule  nisi  for 

a  new  trial. 


WUde  Serjt  and  JZ.  Bayly  now  shewed  cause,  llie 
receipts  oflfered  in  evidence  by  the  defendant  were  pro- 
perly rejected.  They  were  ofiered  to  prove  that  the 
plaintiff  held  under  the  defendant  at  the  fixed  rent 
mentioned  in  some  of  the  avowries.  Now  unless  the 
papers  amounted  to  proof  of  the  payment  of  the  sums 
mentioned  in  them,  they  would  not  be  any  evidence  of  the 
plmntiff's  holding  under  the  defendant  at  such  a  rent. 
The  receipts  therefore  were  offered  to  prove  the  pay- 
ment of  the  rent,  and  not  for  a  collateral  purpose,  and, 
consequently,  were  properly  rejected,  Jacob  v.  Lind^ 
say.  {a)  Secondly,  the  other  paper  was  properly  re- 
odived  aa  evidence  of  the  terms  of  the*  negociation  then 
pending*.  It  was  not  produced  aa  evidence  of  the  actual 
agreement  between  the  parties.  If  it  had  been  it  would 
no  cfout3t  have  requi^e^l  a  stamp.  But  it  mjgh(  prpr 
perly  be  received  as  evidence  ^f  ^^  unaqcept^  prfi^po^ 
although  it  was  unstamped,  Dalison  v.  Stark  {b^^Op^ 
T.  CartmrighL  (rf) 

(a)  1  jRirt,  4«a  (*)  4  Etp.  165.  (c)  5  M.  .J  J.  326. 

Pell 


Warbx. 
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1925.  Pdl  Seijt,  J&m,  C.  F.  WUUamSj  md  Manningj  ooih 

-^""^       tii.    The  receipts  oflfered  in  evidence  by  the  defisndaat 
j^tOnat       were  not  for  the  purpose  of  discharging  the  party  pro- 
ducing them  from  the  obligation  of  payment,  but  fer  die 
purpose  of  establishing  the  collateral  fact  that  the  pfadn- 
tiff  held  nnder  the  defendant  at  the  rent  mentioned  in  the 
avowries.   'Now  an  unstamped  instrument  may  be  recciT- 
aUe  in  evidence  for  a  collateral  purpose:  thus  tqpoo  an 
indictment  for  forfpng  an  instrument  it  is  reoeivafale  in 
evidence  although  unstamped,  Bex  v.  HtnakesKoaoi.  (a) 
So  an  unstamped  check  is  admissiUe,  for  the  purpose  of 
identifying  property  stolen,  on  an  indictment  for  larceny. 
Rex  v.  Pooley  (6),   and  an  unstamped  policy  may  be 
read  in  evidence  to  prove  the  effecting  of  a  lotteiy  m- 
swaaioQf Holland r.Dtgfflfu(€)   Soinanadkniorbriberji 
against  a  candidate  at  an  decticm,  an  unstamped'  papetf 
purporting  to  be  a  promissory  note  which  had  been 
given  by  the  voter  as  a  doak  for  the  biibe  is  evidence  t» 
prove  the  fact  of  payment,  or  to  confirm  die  testimMPf 
of  a  witness,  Dtwer  v.  Maestaer*  {d)    Here  prevkmsly  to 
the  affixing  of  Miss  Warrens  signature^  an  account  had 
been  staled  between  the  parties,  for  it  could  make  no 
dtflference  whether  the  paper  set  fordi  a  regular  debtor 
and  creditor  account,  charging  the  rent  on  one  std^  and 
giving  credit  for  the  payment,  disbursements,  and  allows 
anoes  on  the  other,  or  exhibited  the  same  items  in  one  ocH 
lumn,  as  was  done  here,  Jacob  v.  Lindsay,  {e)    Secondly, 
the  unstamped  memorandum  was  improperly  reorived, 
because  the  question  being  what  was  the  ultimate  agree- 
ment between  the  parties^  and  this  document  being  pfo^ 


(a)  2  E.  P.  C  9.55.  (»)  Z Bos.  4^  P.  SIC. 

(c)  Peake*a  C.  58.  (d)  5  Etp,  ^.  P.  92. 

(#)  1  faff,  460. 


duced 


IN  THE  5th  &  6th  Yeam  ow  GEORGE  IV.         •  995 

doced  finr  ihe  purpose  of  negB^ving  Charter^ s  stateiBeiit»       1625. 
that   the  lease  executed  by  Mr.  Warre  contBined  the      _ 

^  Hawkjm 

terms  finally  agreed  on,  it  was  in  effect  produced  as-       Qeaim 
eykbnoe  of  an  agreement. 

Abbott  C.  J.  I  am  of  opinion  that  the  rukfor  a  new  * 
trkd  BAust  be  discharged.  Hib  is  an  action  of  repleyin 
in  which  the  plaintiff  declares  that  the  defendant  took 
dir  growing  corn,  and  unjustly  detained  the  same.  The; 
de&ndant  avows  the  taking  of  the  com  as  a  distress  for 
thsee  quarters  of  a  year's  r^aaX  in  respect  of  premises 
lAach  the  plaintiff  held  under  the  defendant  as  her. 
tenanty  by  virtue  of  a  demise  at  a  certain  fixed  rent. 
The  plaintiff  pleads  to  the  avowry  d»t  he  did  not  hold 
or  en^y-tlie  said  closea  in  which,  &c.,  witb  the-  appur*. 
tenanoesi.  as  tenant  diereof  to  the  ^ud  defendant,  by  viiy 
tiiro^the  said  supposed  demise,  at  and  under  the  said 
Mit^  payi^ile  aa  in  the  said  svowiy  mentioned,. and  issue  « 

i»  joined  upon  iJbia  fact.  If  the  dJefendasit  could  have 
eslabiUied  that  the  plaintiff  held  under  her  at  the  rent 
meatiened*  in  the  avowries,,  she  would  hate  been  en?.' 
tided  to  a  verdict^  but  otherwise  the  plainliff  i9;ailtttled) 
to  die  verdict  upon  these  issues.  The  bnsden;  of  proof 
that  the  pUuntiff  did  sa  hold  under  tbs  ceriut  mMliMied 
in^  the  avowries  hiy  on  the  defendant^  and  uniass  die. 
iwt  was  fixed  there  coidd  be  no  ^distness.  The  mode  in 
wMck  the  defendant  bad  attempted  to  prove  that  the, 
ptiintiff  80  heldunder  her  was  by  sheiring  ihajt  in  a  for*i 
mill  year i  the  plaintiff  had  paid  her  nent  e<pial.io  amount 
tO'that  Biettdoned  in  some  of  the  avowries^  and  fi>i  that 
purpose  die  defimdant  tendered  in  evidence  certain  un- 
stamped pq)ers,  by  which  it  wodd  ^ipear  (if  they  were 
admtssiUej  thrt  the  plaintiff  m  a  fimner  year  did  |Mjjr. 

her 
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1825.  her  rent  at  the  rate  mentioned  ih  some  of  the  ayowries. 
But  taking  away  the  fact  that  the  rent  was  paid,  the  papen 

a/gitinti  would  Only  be  evidence  of  a  claim  having  been  made  by 
the  defendant  upon  the  plaintiff.  They  are  produced, 
therefore,  by  the  defendant  to  prove  the  fact  of  that  sum 
haung  be^n  paid  by  the  plaintiff,  and  it  is  said,  that  al- 
Aough  such  an  unstamped  instrument  cannot  be  uaed  so 
as  tooperate  as  a  discharge  to  the  party  producingit,  itmay 
be  uaed  for  the  purpose  of  creating  a  further  charjge  against 
another.  But  by  the  stamp  act  SI  G.  S  c.  35.  s.  16.  which 
is  incorporated  in  the  55  G.  S.  c.  184.,  '*  no  reoapt,  dis* 
charge,  or  acquittance,  note,  memorandum,  or  wiitiD^ 
shall  be  pleaded  or  given  in  evidence  in  any  court,  or 
admitted  in  any  court  to  be  useful,  or  available  in  kw 
or  equity  as  an  acknowledgment  of  any  ddi>t,  daim^ 
accounts,  or  demands  being  paid,  settled,  &&»  unless 
the  same  shall  be  stamped."  Now  here  an  unstamped 
'  paper  was  offered  in  eviden(!b  as  an  acknowledgment  of  a 

debt  having  been  paid.  I  am  clearly  of  opinion  that 
such  evidence  was  not  admissible^  and  that  these  receiptB 
were  properly  rejected.  The  next  mode  by  which  the 
defendant  attempted  to  prove  that  the  plaintiff  held 
under  her  the  premises  in  question  at  a  fixed  rent  was 
by  shewing  that  he  had  the  estate  accol^g  to  the  terms 
of  a  lease  executed  by  the  defendant's  &ther,bi]tnQt  bj  the 
plaintiff  Chaffer  in  his  evidence  ^ftated  that  the  le^se  so 
executed  by  Mr.  Warre  was  the  final  agreement  betwetfi 
the  parties.  From  his  evidence,  unexplained^  it  would  ap- 
pear that  the  terms  proposed  by  Mr.  Warre  in  the  draft 
which  he  had  corrected  had  been  accepted  by  the  plaintiff 
In  order  to  shew  that  Charter  was  mistaken  in  that  re* 
^  spect,  an  unstamped  paper  in  his  hand-writing  was  pro- 
duced, by  which  it  would  appear  that  he  had  subsequently 

prcposed 
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HAwkirfi 
agabui 


proposed  to  the  plaindff  to  pay  a  different  rent  from  1825. 
that  mentioned  in  the  lease.  It  was  objected  that  for 
want  of  a  stamp  this  paper  obuld  not  be  read  because  it 
amomited  to  an  agreement  I  am  of  opinion,  however> 
that  it  did  not  contain  any  agreement  between  the 
parties,  but  a  mere  proposal  made  by  Charter  not  cot* 
i«sponding  with  the  terms  of  the  lease*  It  cannot  be 
treated  as  a  contract  between  the  parties,  because  it  was 
not  signed  by  them.  The  case  is  not  distinguishable 
fiom  MamAottom  v.  Tunbridge.  {a)  There  a  written  paper 
deiivered  by  the  auctioneer  to  the  bidder,  to  whom  lands 
were  let  by  auction,  containing  the  descripdon  of  the 
landsy  the  term  for  which  they  were  let  to  the  bidder,  and 
the  rent  payable,  but  not  signed  by  the  auctioneer^  or  ary 
rfihepartiesj  was  held  not  to  be  such  a  minute  or  the 
agreement  as  was  required  to  be  stamped.  But  in  RamS' 
bottom  V.  Mortley{b\  a  similar  paper,  signed  hy  the 
auctioneer^  was  held  to  require  a  stamp.  I  think  that 
the  paper  in  this  case  amounted  to  no  more  than  if  the 
defendant  had  said,  '*  I  made  such  and  such  proposals 
to  the  plaintiff."  That  being  so,  it  required  no  stamp, 
and  was  properly  received. 

Batlet  J»  I  am  clearly  of  opinion  that  the  receipts 
were  properly  rejected  for  the  reasons  given  by  my  Lord 
Chief  justice.  Then  as  to  the  other  paper,  the  BS  G*  3. 
c  184.  requires  that  eveiy  agreement,  or  minute  or  me- 
morandnm'of  agreement  shall  be  stamped.  'Now  I 
think  this  paper  did  not  contain  any  agreement,  or 
minute  of  memorandum  of  aa  agreement,  but  that  it 
oontained  only  a  mere  unaccepted  proposal.    In  Doe 

(a>  S  jr. ^i?.  4M.  (Q  Jb.  445. 

Vol,  IIL  Zz  v.  C«f- 
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1825,  V.  Cartwrtght  {a\  upon  the  letting  of  premises  to  e 
tenant)  a  memorandam  6C  agreemeflt  was  dmwti  np^  iint^ 
terms  of  which  were  read  over,  and  assented  to  hj  YmB^ 
and  it  was  then  agreed  that  be  sho«ld  ou  a  teare  da; 
bring  a  jsurety  and  ^gn  the  agraement^  tMSther*  of  wbidi 
be  ever  did ;  it  was  bdd  thiit  lira  viemorandaMa  wa^not 
an  agreement,  but  a  mere  unaocepteil  pfdposdy  «nd  llMt 
the  terms  of  the  letting  therefi>re  mtglrt  be  proved  bf  (Mni 
evidence.  That  case  is  an  authority  to  s&ew  ihat  the 
paper  produced  in  evidence  did  not  Mioinit  ta  aa 
agreement,  and  that  being  so,  I  thitdc  it  was  pwnw^rij 
admitted,  and  that  the  rule  for  a  new  trial  must  be 
discharged. 

HoLROT^  J.  concurred. 

Rttle  discbfli^. 


The  King  against  The  J09tice8  of  St.  Auan's. 

Tiieappoiiiu      A    RULE  nisi  bad  beta  tibtained  for  a  cestianai  to 
▼eyon  of  high-  remove  an  appomtment  of  surveyors  of  hignways 

Ts  a  9?  c?78.    into  this  Court,  in  order  that  the  same  aiigfat  be  qtailsiied. 

cumotbere- 
JnoTed  into  this 

S!*^  '^'-  Brodrick  (with  whom  was  Piatiy)  shewed  cmtae,  and 
urged  as  a  preliniinary  objection,  that  the  cttrtiursri 
ought  not  to  issuei,  the  words  of  ^tfie  IS  6r«9.  r.^ 
s.  8  J .  being  dear  and  positive^  ^  timt  no  fnceedai^  la 
be  had  or  taken  in  pursuance  of  this  act  shall  be  quashed 
or  vacated  for  iffOAt  of  form,  tMT  nethdved  by  certiorsri, 

16  or 
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or  may  other  writ  or  process  whatsoev^,  (except  as 
tfaereia  before  mentioiied,)  into  any  of  his  majesty's 
conrta  of  record  at  Westminster ;"  and  the  appointment       agairui 

The  Justices  oC 

of  surveyors  was  not  within  the  e3cceptk>n.    (He  was    St.  ALSAv't. 
then  stopped  by  the  Court.) 

Gurtuy  and  Btvugham,  <x>ntra.  The  certiorari  is  not 
taken  away  in  this  case;  for  the  party  has  not  any 
fight  of  appeaL  The  eigh^iirst  section  of  the  high- 
way act  begins  by  giving  an  appeal  in  certain  cases  to 
any  person  aggrieved  by  any  thing  done  by  any  justice 
or  jostioes  of  the  peace  or  other  person  in  execution  of 
die  act ;  and  in  a  subsequent  part  the  certiorari  is  taken 
away.  Now  it  has  been  held,  that  whefte  an  appeal  is 
not  given  a  certiorari  still  lies,  JRtx  v.  The  Justices  of 
Ae  West  Biding  of  Yorkshire  {a\  Rex  v.  MitcheU{b\ 
and  the  same  coses  shew  that  an  apped  does  not  lie 
wher&  the  act  complained  of  is  done  at  the  petty  sessions. 
The  appointment  of  surveyors  is  within  the  principle  of 
those  decisions,  for  &  1.  of  the  act  orders  it  to  be  made 
at  the  petty  sessions.  Besides  it  may  be  difficult  for  any 
person  in  particular  to  say  that  he  is  a  party  aggrieved 
by  the  appointment. 

Abbott  G.  J.  Supposing  that  the  words  of  the 
eighty-first  section,  taking  away  the  certiorari,  are  to  be 
confined  to  cases  in  which  an  appeal  is  given,  then  the 
applicant  should  have  made  out  that  no  i^peal  lies 
against  the  appointment  of  surveyors.  I  think  that  such 
an  appeal  does  lie«  The  words  of  the  act  are  general, 
and  give  an  appeal  to  any  person  aggrieved  by  any  thing 

(a)  5T.it.62a  (&)i&70U 

Z  z  2  done 


TOa  OASES  IN  HILARY  TERM 

1825.       done  id  pursuance  of  the  act  by  any  justiee  of  the  peaee 

or  other  person.    The  appointment  of  surveyors  is  a 

against       thinfit  done  in  pursuance  of  the  act^  and  I  cannot  see 

The  Jnfticea  of 

St.  Aliam's.  the  force  of  the  distinction  between  acts  done  by  justices 
at  the  petty  sessions  or  elsewhere ;  nor  has  the  party 
grieved  any  other  remedy  given  by  the  act.  But  it  is 
said  that  no  person  can  say  that  he  is  a^^eved.  If  ao^ 
no  person  can  apply  to  quash  the  appointment;  but  in 
truth  every  inhabitant  is  ag^eved  by  a  bad .  appoint- 
ment of  surveyors.  But  mdependently  of  all  quesdon 
about  the  appeal,  I  think  that  the  certiorari  is  taken 
away  by  the  general  words  of  the  dghty-first  section : 
<<  No  proceedings  to  be  had  or  taken  in  porsuance  c^ 
this  act  shall  be  removed  by  certiorari  into  any  of  his 
jnajesty's  courts  of  record  at  Westminster^^'  qoacunque 
viftf  therefore  the  certimrari  is  taken  away,  and  this  rule 
must  be  discharged. 

Rule  Discfaaiipd. 


Pearson  against  M^Gowrak. 
Inuiictkm      T^ECLARATION  in  debt  for  penalties  under  the 

brought  to  re-     J^  *r  mi_ 

cover  penaltiei  Statute   of  usury.     Venue  in  Middlesex*     The 

^atiHe  of  usury,  usurious  interest  was  alleged  to  have  been  secured  by 
tbe'SSJS^****'  a  bill  of  exchange  accepted  by  one  SottriU^.mA  after- 
on"  SJfnly^and  ^^^s  paid  by  him.  At  the  trial  before  Abbott  C.  J.  at 
ln\^2  ^^  ^®  -Midafeiar  sittings  after  last  JVinily  term,  the  corrupt 
iiie  venue  wis  contract  was  proved  as  laid,  and  it  appeared  to  have 

laid  in  the  ^^"^ 

county  wfam     been  made,  and  the  acceptance  to  have  been  given  in 


frasmide:  Held,  that Uooshtt»lia?e been  laid  wbane  tiietmiimtt  Ibfeer^ 

Mid^esrXf 
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Middlesex^  but  the  bill  was  pud  in  London  to   tb^       1885. 


PsAMoir 


holders,  Messrs.  Cmrie  and  Co.,  to  whom  the  defisnd* 

ant  had  indorsed  it.     Upon  this  it  was  objected  by  the       a^dnst 

defendant's  counsel  that  the  o£fence  was  not  complete 

until  the  payment  of  the  illegal  interest,  i.  e.  until  the  bill 

was  paid ;  and,  therefore^  that  the  venue  ought  to  have 

been  laid  in  Londony  and  not  in  Middlesex.    The  Lord 

Chief  Justice  reserved  the  point,  and  a  verdict  was  found 

finr  the  plaintifi^  with  liberty  to  the  defendant  to  move 

to  enter  a  nonsuit.    A  rule  nisi  having  been  obtained 

for  that  purpose^ 

Scarlett  now  shewed  cause.  *  Where  two  fitcts  essential 
to  the  commission  of  a  misdemeanor  are  done  one  in 
each  of  two  counties,  the  venue  may  be  laid  in  either^ 
That  rule  is  laid  down  by  AshAursi  J.  in  Scott  qui  tarn  v^ 
Brest  (a),  and  was  recognised  in  Scurry  y.  Reeman{b)f 
and  in  Rex  v.  BttrdetL  (r)  Now  in  this  case,  although 
it  be  true  that  the  offence  was  not  complete  until  the 
usurious  interest  was  paid,  still  the  corrupt  agreement 
constituted  an  essential  part  of  that  o£fence,  and  that 
was  made  in  Middlesex^  The  venue,  therefore,  was 
properly  lud  in  that  county. 

Denman  and  Coayn  contr^  The  true  ride  appli* 
cable  to  this  subject  is  laid  down  by  Hdroyd  J.  in 
Bex  V.  Burdett  (d),  viz.  that  where  a  misdemeanor  con- 
sists of  different  parts,  so  much  of  the  charge  must 
be  proved  to  have  been  committed  in  the  coui^  where 
the  venue  is  laid  as   amounts  in    law  to  a  misde- 

(a)  2  r.  R.  S41.  (b)  S  Boi.  i  iV.  381. 

(c)  4B.iJ.98.  {d)  4B.t^'  19S. 

2  z  3  meanour» 


M*GowiuK« 
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18S5*       meanor.    Then  the  question  is,  was  any  offence  com^ 
^  mitted  in  Middlesex?     The  statute  12  Anne,  st.  2.  c,16* 

Pearsok 

^  ^omjf  s.  1.  enacts  that  no  person  shall  take  directly  or  indirecdy 
for  the  loan  of  any  monies  above  the  value  of  5L  for  die 
forbearance  of  1007.  for  a  year,  and  declares  all  contracts 
for  greater  interest  void ;  and  then  enacts  that  all  persons 
who  shall  upon  any  contract  take,  accept^  and  receive  by 
way  of  any  corrupt  bargain,  loan,  &c.  for  the  forbear- 
ance or  giving  day  of  payment  for  one  whole  year  of 
money  above  the  rate  of  5L  per  cent  per  annum,  shall 
forfeit  treble  value.  The  offence,  therefore,  consists  in 
the  taking  and  receiving  more  than  5  per  cent,  interest, 
and  no  offence  is  committed  until  tlie  usurious  interest 
is  taken  and  accepted,  Fisher  q*  t,  v.  Beasley{a),  Mad- 
dox  q.  t.  V.  Hammett,  {h)  In  Bird^s  case^  20  EHz^  re- 
ferred to  in  Sir  WoUaston  Dixiffs  case  (c),  the  plaintifiT 
shewed  the  place  of  the  receipt,  and  not  of  the  contract^ 
and  there  was  judgment  for  the  crown ;  and  the  reasoti 
assigned  was,  that  the  contract  is  but  inducement  to  the 
receipt,  and  it  shall  be  tried  where  the  tddng  was ;  there- 
fore it  was  not  necessary  to  shew  the  place  of  the  biaxgahi. 
In  Scurry  v.  Freeman  it  viras  held,  that  if  a  draft  be 
given  for  usurious  interest,  and  a  receipt  taken  for  it  hi 
one  county,  and  the  draft  be  afterwards  exchanged  for 
money  ii^  another,  the  usuty  is  committed  in  die  latter 
county,  and  the  venue  must  be  laid  there.  In  ScoitT. 
Brest  the  offence  was  held  to  betx>mnjtted  in  tbe  plaee 
where  the  settlement  of  accounts  and  the  pi^rment  of 
the  balance  took  place. 

Cur.  oidb.  wi/. 

(«)  Dauii.  33«-  W  7  r.  JB.  IM.  (c)  licm.  97. 

The 
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^e  jndgvient  of  tbe  Couit  was  now  delivered  by  18fi5. 

A|(BOTr  CiJ^     Tbi«  was    en   action  of  debt  for      ^ 
penaities  un^er  the  statute  against  usury*    It  appeared       ogainM 
in   evidence  tbat  tbe  corrupt  contract  was  made  in 
MiddieseXi  but  libe  money  was  paid  in  pursuance  of  it 
ia  J[jondon»    The  venue  was  laid  in  Middlesex^  and  die 
qiie^tiqn  .tp  be  determined  isy  wt^etber  it  was  properly 
laid  in  that  county.    An  q>inion  was  certainly  thrown 
QUJb  i^  the  case  of  ScoU  v.  Br^st  that,  under  such  cir- 
cjiDpsjtances^  the  venue  inight  have  been  laid  in  either 
county.     Sut  on  a  care&l  inspection  of  the  statute 
IS^^an^i  «f.2.  C.16*  we  thinjc  that  the  action  for  pe* 
unities  caa  only  be  brought  in  the  county  where  the 
oSence  ia  coonpleted.      After  enacting  that    ^*  every 
person  wjxo  shall  upon  any  contract  to  be  made  afiber 
a  c;er1^  time  take^  accept^  and  receive  by  way  or  meana 
of  any  corrupt  bargain,  &c  above  the  sum  of  5/.  for  the 
forbearing  of  100/.  for  a  year,  shall  forfeit  the  treble 
value  of  the  monies  lent,^  it  goes  on  to  provide  that 
^  the  forfeiture  shall  be,  one-half  to  the  queen,  her 
heirs,  ^nd  successors,  and  the  other  moiety  to  him  that 
will  sue  for  the  same  in  the  same  county  where  the 
offence  is  committed,  and  not  elsewhere."    That  brings 
the  case  to  the  single  question,  what  is  the  offence? 
We  think  it  consists  in  the  taking  and  receipt  of 
usurious  interest    The  corrupt  contract  is  antecedent 
to,  and  not  a  part  of  the  taking.    The  offence,  there- 
fore,  was  not  committed   partly  in  one  county  and 
partly  in  another,  although  the  contract  is  undoubtedly 
a  material  circumstance  in  the  case,  because  it  stamps 
the  illegality  of  the  receipt.     This  resembles  the  case 
of  Bex  V.  Buttery  (a),  which  was  an  indictment  on  the 

(a)  Cit»d  by  Jbboil  C.  J.  in  Rex  ▼.  Burdtti,  4B.4[M  179l 

Z  z  4  Statute 
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16S5.  statate  30  G.  2.  r.24.  for  obtaining  money  hy  false  pre- 
p^j^j^  tenoes.  That  statute  aiacts  "  that  all  persons  who  know- 
M«G*wiilir  "*K'y  *"^^  designedly  by  felse  pretences  shall  obtun  fiom 
any  person  money,  goods,  &c.  with  intent  to  cheat  or  de» 
fraud  any  person  of  the  same^  shall  be  deemed  offenders 
against  law."  The  language  of  the  statute  makes  the 
offence  to  consist  in  obtaining  the  money,  and  not  in 
using  any  false  pretence  whereby  money  shall  be  ob- 
tained. The  indictment  was  in  Her^ordshire^  the  fidse 
pretence  was  in  Herefordshire^  but  die  money  was  re- 
ceived in  Monmouthshire*  The  judges  thought  the  in- 
dictment was  laid  in  the  wrong  county.  That  conies 
nearer  to  the  present  case  than  any  of  those  cited  at  the 
bar  or  found  by  us.  Upon  that  authority^  therefore, 
and  upon  the  language  of  the  statute^  we  are  of  opinion 
that  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

Rule  absolute. 
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Thomas  DuFFiELD,  Esq.  and  EmLT  Frances 
his  Wife  against  Amelia  Maria  Elwes^ 
Widow,  Francis  Const  and  George  Law, 
Abraham  Henrt  Chambers,  the  Rev.  Wil« 
LiAM  Hicks,  Clerk,  and  George  Thomas 
Warren  Hastings  Duffield,  Caroline 
DoFFiELD,  Maria  Duffield,  Anne  Duf- 
field, and  Susan  Eliza  Duffield,  Infants, 
hy  G.  H.  Crutchley,  Esq.,  their  Guardian. 

nPHIS  was  a  case  sent  by  his  Honor  the  Vice-Chan-  G.  -R, 

^  of  the  1 

cellor  fer  the  opinion  of  this  Court.    It  b^an  by  M, 


setting  out  indentures  of  lease  and  release  and  assign-  in  fee,  < 

.    Teyed  it  to 

ment,  troHMieiid 

their  bein* 
to  tecnre  to  his  wife  an  ennuity  for  her  life^  end  subject  thereto  to  the  uie  of  himself 
in  fee.  G.  £»  by  his  will,  duly  executed  to  pass  real  estatcsp  redted  and  oonfirmed 
thai  settlement,  and  then  devised  to  J,  £,  (vrbo  died  in  testator's  lifetime),  and  A,  H.  €• 
and  their  heirs,  his  freehold  and  oo|iyh(Md  estate  In  &,  and  his  freehold  estele  at 
iST..  upon  the  following,  amongst  other  trusts,  tis.  :  in  case  there  should  be  but  one  son  of 
bis  daughter  JB.  D.  by  her  husband  7.  D.  who  should  attain  the  i^  of  twenM-Hme  yean» 
upon  trust  for  such  son,  his  heirs  and  assigns  for  ever ;  and  in  case  there  should  be  two  or 
more  sons  of  Mrs.  D.  who  should  ettain  Sie  i^  of  twenty-one  years,  then  in  trust  for  the 
second  of  such  ions,  hu  bein  and  assigns  for  ever ;  and  in  case  there  should  be  no  son  of 
BCnu  2>.  by  the  said  7. 2>.  who  should  live  to  attain  the  age  of  twen^-one  years,  Aen  upon 
trust  for  such  of  the  daughters^  if  any,  of  Mrs.  D.  by  7.  />.  as  should  first  attain  the  age  of 
twenty-one  years,  or  be  manricd  under  that  age  with  the  consent  of  the  trusteea  or  trusloo 
for  the  time  being  of  that  his  will,  and  the  heirs  and  assu;ns  of  such  dautfiter  fer  ever. 
After  some  pecuniary  legacies,  the  testator  proceeded  as  rollows :  '*  And  aa  to^  for,  and 
eooceming  all  the  rsst,  residue^  and  remainder  of  the  property  of  which  I  shall  be  poa- 
eessed,  or  to  which  I  shall  be  entitled  at  the  time  of  my  decease,  or  over  which  I  hav« 
a  disposing  power,  whether  the  same  consists  wholly  or  In  part  of  estates  of  freehold,  copy- 
bold,  or  for  yean,  money  in  the  funds,  upon  mortgage,  or  otherwise  out  upon  securi^  or 
al  interest^  debts,  or  of  whatever  other  nature  the  tame  or  any  part  thereof  may  be,  I  give» 
devise,  and  bequeath  the  same  unto  the  said  jr.  jB.  and  A,  H,  C,  their  bein,  ftc.,  upon 
trust,  to  sell  and  convert  the  same  Into  money,  to  get  In  debts*  &c.,  and  out  of  the  monies 
to  be  so  raised,  in  the  first  place,  to  set  iquurt  50,0001.  three  per  cent,  consols  in  trust  for 
such  son  of  Mrs.  2).  who,  under  the  trusts  of  a  settlement  now  intended  to  be  forthwith 
uade^  shaU  become  possessed  of  an  esute  tail  in  the  manor  of  I£,  ;'*  the  residue  to  be 
divided  amongst  the  other  children  of  Mrs.  D, ;  and  the  testator  made  /.  J?,  and  A.  H.  C. 
executors  of  fab  will.  Sometime  aAer  malung  his  will,  the  testator  drew  a  line  across  the 
direction  to  sell  the  property  devised  by  the  residuary  clause;  and  after  making  the  will,  the 
testator  purchased  a  considerable  freehold  estate  in  ir.  and  if.  Testator  afterwards  made 
and  [^ubliibed  a  codicil,  duly  executed,  to  pass  freehold  estates,  whereby,  after  rKiting  the 
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ISS5.       ment,  by  way  of  voluntary  settlement^  dated  6th  and  7th 
^"**       of  October  1802,  made  and  executed  by  George  Elwes. 

DUFFIELD  1_  •« 

/i^otnc/  By  the  release,  expressed  to  be  made  between  the  said 
^^'*'  G.  JSlws  of  the  first  part,  the  defendant  Amelia  Maria 
^Uo^^Md  JSIwSi  his  then  wife  and  now  widow,  of  the  second  part, 
^r^r^e  wd  j:  JEtoes  and  IT.  Wastie,  both  since  deceased,  of  the 
*^*notbSn  AW  part,  after  reciting  that  G.Ei'wes  was  seised  in  fee 
witnctted,         flimple  of  the  manor*  messuages^  farms,  land%  and  here- 

might  lead  to  "^  ^ 

licigaUon,  he  diUiQ^nts  thereinafter  granted  and  released,  and  was  fiiso 
that  codicU  poa9eased  of  the  leasehold  messuages^  lands,  tithes,  and 
inteotionof  premises  thereinafter  assigned;  and  that  he  the  said 
to  t.dle'Sr*  G.  Elim  had  by  his  said  wife  one  daughter,  the  plainti£^ 
SSlwhl^yte  E.F.Duffield^  then  an  infant  of  eleven  years,  and  no 
^'hSfr^dd*  ^^^  ^^^^^  ^^  ^^^  ^®  '""*  agreed  to  make  a  suitable 
^"^^^'^*  J'    provision  for  his  wife  and  daughten    G.  Eboes  granted, 

then  proceed- 
ed, «  And  I 

do  hereby  direct  and  appoint  that  the  son  lawAiHy  begotten  of  my  daughter  Mn.  Z>.  wfto 
ahall  first  attain  the  Me  of  twenty-one  years,  shall,  on  attaining  such  age,  change  his  name 
for  that  of  E. ;  and  1  giye  and  devise  to  the  said  son  of  my  daughter  on  his  altaimng  the 
4lge  of  twenty-one  years  and  changing  his  name  to  J&,  all  my  freehc^  pmperty,  lands, 
tenements,  and  hereditaments,  to  have  and  to  hold  to  him,  his  heirs  and  assigns  ibr  ever.** 
Testator  then  appointed  a  new  executor  in  the  room  of /..J?,,  then  deceased,  and  did 
tiiereiiy  rati^  and  confirm  the  aforementioned  will  and  testament,  except  as  before  excepted. 
Testator  died  without  agiun  Altering  bis  will  or  codicil,  leaving  his  widow,  and  Ifrs.  B»^ 
his  only  child  and  heir  at  law,  and  heir  according  to  the  custom  of  the  manors  of  which  his 
oopyhold  estates  were  holden,  and  also  his  sole  next  of  kin.  At  the  death  of  testator  Jtfr. 
and  1tfrs.l>.  had  and  now  have  five  children,  one  son  and  four  d4ughten>  Upon  a  case 
aent  for  the  opinion  of  this  Court :  Held,  firstly,  that  the  devise  of  me  freehold  pert  of  the 
estate  at  ^.,  and  of  tlie  freehold  farm  and  estate  at  H,,  contained  in  the  will,  vras  not  revoked 
t|y  the  codidL 

'Secondly,  That  the  manor  of  Af.  did  pass  under  the  residuary  d^be  contained  in  Ihe 
testator's  .will,  and  that  such  devise  was  revoked  by  the  codicil :  ^ 

Thirdly,  That  the  m«nor  of  JIf.  did  pass  under  the  codicil  to  the  first  90B  of  the  jfm!^, 
Mrs.  D.,  itho  shall. attain  twenty-one  years  and  chanee  his  name  to  E,: 

Fourthly,  That  the  estate  in  W,  and  JT.,  purchased  afier  the  testator  made  his  will,  passed 
under  the  devise  in  the  codicil  to  the  fiirst  son  of  the  pUuntiff,  Mrs.  Z>.,  who  riiail  attiun 
twenty-one  years  and  change  his  name  to  E*  .* 

^fthly»  That  the  surplus  rents  and  profits  of  the  said  copyhold  estates  at  &,  and  of  the 
said  freehold  estate  at  the  same  place,  and  of  the  said  frediold  fiurm  and  estate  at  jf*, 
itfUr  providing  for  the  maintenance  of  tiie  devisee  thereof,  belong  to  A,  Jff.  C.,  the  smviving 
trustee  under  the  will  of  the  testator,  until  a  first  son  of  the  said  plaintiff,  Mrs.  2>.>  shall 
attain  twentv-one  years,  or  in  failure  of  such  son,  till  a  daughter  shall  attsin  thai  age,  orbe 
married  with  consent,  according  to  the  will : 

Sixthly,  That  the  intermediate  rente  and  profits  of  such  of  the  testator's  freehold  estates  as 
are  effectually  devised  by  his  codicil  to  the  son  of  the  plaintiff,  Mrs.  D.,  who  shall  fini 
attain  twenty-one  years  apd  change  his  name  to  j^,  until  such  oventa  takie  place,  belong 
to  A.  ^.  C.4  the  survivii^  trusty  under  the  will  of  the  testator. 

bargained, 


Fiiwi. 
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hargftiaed,  He  unto  the  said  J.  JBtmes  and  F.  WasHfy       IMIL 
their  heirs  and  assigns  for  ever,  all  that  the  manor  of 
jMiarchanif  in  the  county  otBerts^  with  its  rights,  mem- 
bers, and  appurtaoances,  together  with  the  several  landa» 
tenemoits,  rents,  and  hereditaments  belonging  or  repsted 
to  belong  to  the  said  manor,  and  thereinafter  mentioned^ 
bomprising,  among  other  lands  and  hereditaments  in 
possession  ther^  described,  the  capital  messuage  or 
manor  house,  gardens,  and  park,  situate  atJUonAan^ 
and  the  reversion  of  certain  other  lands,  after  the  teiw 
imnation  of  certain  subeisting  terms  of  1000  years  therein^ 
sitnate  within  die  perish  of  Marcham  but  not  .within  the 
maoor  dl  Marcham^  and  certain  other  premiss  therein 
described,  to  hold  unto  them  the  said  JL  Ebsn  and 
JP.  Wastigf  their  heirs  and  assigns  for  ever,  to  the  ttses 
and  upon  the  trusts  thereinafter  mentioned. '  Firs^  to 
levy,  out  of  the  issues  and  profits,  and  pay  to  the  de* 
fendant  Jmdia  M.  Mvoes^  an  annuity  of  800/.>  during 
tiie  joint  lives  of  her  and  her  daughter,  if  the  daughter 
so  long  continned  to  live  with  her;  bat  if  the  daughter 
^ed  or  ceased  to  live  with  her,  then  to  raise  and  pay  to 
A*  M^  Elw&s  an  annui^  of  4002.  for  her  life ;  various 
other  trusts  were  then  specified ;  but  in  case  his  daughter 
should  liie  unmarried  in  the  lifetime  of  die  aettier,  or 
should  many  without  his  consent^  then  aiibjeet  to  the 
ammity  of  400/.  to  A.M.  EkoeSf  to  the  use  (tf  liunsdf 
in  fee.    The  deed  then  contained  an  assignment  of  cer- 
tain leasehold  premises  to  the  same  uses.   By  indentures 
of  lease  and  rdease,  dated  14th  and  15di  October  1807, 
and  executed  by  6.  EhoeSf  made  between  himself  of  die 
first  part,  and  Jl  Mms  and  R  Wadie  of  the  second 
part,  vecitsig  die  fcrmer  deed^  and  that  he  had  sines' 

bought 
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1895.       bought  a  mansion-hotuie  and  other  premises  in  MetrchigMtf 
be  conveyed  the  same,  and  all  household  goods,  fbnu^ 
ture^&c.  to  J.  Elwes$aid  F.  JVastie^  upon  the  same  trusts 
and  to  the  same  uses  before  mentioned.    In  Fdnnanf 
1810,  the  plamtiff  £mi7y  Frances  Ih^ld,  the  only  diild 
of  the  said  Qeorge  Elwes^  and  then  a  minor,  intermarried 
with  the  plaintiff  Thomas  DuffUldj  without  the  consent 
of  her  &ther  Qeorge  Elwes.    The  said  George  Ekoes  did 
no  act  subsequently  to  afiect  his  interest  in  the  manor 
otMarcham  before  the  date  of  his  will,  and  at  the  date 
of  that  will  he  was  sdsed  in  fee  simple  of  other  freehold 
estates  in  the  counties  of  Berks^  Swrrejfj  Middlesex^  and 
Suffbik.    He  was  also  sdsed  in  fee  simple  of  some  copy- 
hold estate^  and  was  possessed  of  a  very  lai^  personal 
estate,  consisting  of  leaseholds  for  years,  monies  in  the 
funds,  and  other  particulars.     By  his  will,  dated  ist 
March  1811,  duly  executed  and  attested  to  pass  freehold 
estates,  the  said  George  Elwes  first  willed,  that  his  debts, 
fimeral  and  testamentary  expences,  should  be  paid  as 
thereinafter  mentioned ;  and  after  redtmg  that  by  a  set- 
tlement made  previous  to  the  testatoi^s  marriage  with 
hb  wife,  the  defendant  A.  M.  EboeSf  she  would  be  ea^ 
titled  to  the  dividends  of  a  sum  of  8  per  cent  consdli* 
dated  bank  annuities  therein  mentioned,  fer  her  Uli^  in 
case  she  survived  the  testator,  in  the  nature  of  a  jointnre 
and  in  lieu  of  dower;  and  that  the  same  bank  annuities 
were  by  the  said  settlement  directed  to  be  in  trust  after 
the  decease  of  the  testator  and  his  si^d  wife^  for  ibe 
child  or  children  of  their  marriage,  the  will  proceeded 
in  the  following  words :    **  And  whereas,  under  and  by 
virtue  of  the  limitations  contained  in  a  certain  indenture 
of  settlement,  bearing  date  on  or  about  the  7th  day 

of 
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«f  OdcbeTf  in  the  year  I8O29  cmd  expressed  to  be  made 
between  me  George  Shoes  of  the  first  part,  my  said  wife 
ji^  M.  Elwes  of  the  second  part,  and  JC  JS&oes  and 
^.  Wasiie  of  the  third  pari,  my  wife  is  entided,  for  her 
life^  to  an  annuitjr  or  yearly  rent  chaif;e  of  400{.,  issuing 
and  payable  out  of  the  manor  of  Marchamf  in  the 
county  otBertSf  and  divers  freeholds  and  leasehold  mea- 
soages,  fimns,  lands,  tenements,  and  hereditaments,  in 
the  several  parishes  or  places  of  Mardiam^  Firil/brdf 
CotweUf  and  Garfbrd^  and  elsewhere,  in  the  countjr  of 
Berks.  Now  I  do,  by  this  my  wiU,  ratify  and  confirm  the 
said  jointure  and  annuity  to  my  said  wife.  The  testator 
then  bequeathed  to  his  dear  daughter  the  plaintiff,  Mrs. 
Di^ld^  and  her  assigns  for  her  life^  his  leasehold  mes- 
suage or  dwelling-house,  with  the  appurtenances,  situate 
in  High'Shreetj  Mary4e'ioney  and  declared  that  the  same 
should,  after  her  decease,  fall  into  the  residue  of  his  peiw 
sonal  estate  thereinafter  devised;  and  he  gave  and  b^ 
queathed  to  his  said  daughter  all  his  carriages,  horses, 
housdiold  furniture,  and  goods,  plate,  linen,  china,  stock 
of  win%  and  other  liquors  which  should  be  in  and  about  the 
said  messuages  or  dwelling-house,  or  in  or  about  any  other 
house  or  houses  which  he  might  inhabit  at  the  time  of  his 
decease;  and  the  testator  then  gave  and  bequeathed  unto 
his  brother  the  said  J.  Elwes  (who  died  afterwaids  in  the 
testator^s  lifetime)  and  the  defendant  ^H.C!hisiitfrf^  and 
their  heirs,  all  that  the  testators  freehold  and  copyhold 
&rmandestate,situate,lying,  and  being  in  SotiMiDiocM^Parit, 
in  the  county  of  SigffMj  which  he  had  lately  purchased 
from  J.Piftches  Esquire  (the  copyhold  part  whereof 
he  recited  that  he  had  already  surrendered  to  the  uses 
of  his  will),  and  also  all  that  his  firediold  ferm  and  estate 
at  Haoerhillf  in  the  county  of  JSsser,  to^  for,  and  upon 

such 
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nU^       foch  trusty  as  were  iniuid  byhi^  saidwiU  expressed  aad 
deelared  thereof;  that  is  to  say^  in  case  there  sboald  be 
biit  one  son  of  bis  daugbtert  the  plaintiff  Mrs.  Dijffield, 
by  her  husband^  the  plaintiff  Thomas  Ih^€idf  who 
•houkl  attain  the  age  of  twenty-one  yeacs*  upon  tmst 
£»  such  son^  hb  heirs  and  assigns  £jr  efer ;  and  in  case 
theoe  should  be  two  or  more  sons  of  Mrs.  Di^gidd  by 
the  said  Thomaa  Digfieldf  who  should  attaunthe  age  of 
isieii^-one  yearo»  then  in  trust  for  the  second  of  such 
aona^  his  heirs  and  assigns  for  ever ;  and  in  case  there 
aliQiild  be  no  spn  of  Mrs.  Duffidd^  by  the  said  Thomas 
JOfffiiU,  who  should  attain  the  age  of  twenty-one  years, 
.dies  u|^a  trust  for  such  of  the  cbughtera,  if  any,  of 
Mm.  jDt#rU;  by  the  said  Thorns  Ihjfi^^  as  dmild 
fimtattaifl  the  age  of  jtwwt|K>ne  year«»,  or  be  married 
mder  that  age  with  the  consent  of  the  trustees  or 
•tmstaafhr  the  time  being  of  tb^  bis  will,  ipnd  the  heirs 
«Bdt  assigns  «f  such  daughter  for  ever.    But  if  there 
jhnuM  not  be  any  son  of  Mrs.  Di^ffidd  by  the  said 
.Tlumias Di^B^^  ^^  shonld  attnin  twen^^^one,  nor  any 
dtaghler  wdio  should  attwi  that  agd,  or  be  married, 
ani  thft  aaid  Thomas  Di^gieli  shot^ld  die,  leaviqg  the 
;Si(d  testtrtsir^s  daughter,  lAi&^lk^g^ddj  him  surviving, 
Ifaflp  iipoB  ^  flams,  tnjsts  for  the  benefit  pf  the  chil^^ 
at  laeU  aiaiis  as  daughters  of  MrB#  l^ffffidi,  i^  fuiy  se- 
I  ewdbMbaaid  withwbom  she  migjithiippen  to  infeymanry, 
M  !were  iberw  before  declared  conoenung  the  said 
IniAeld  and  oqpyhold  &rms  snd  estates,  for  the  b^oefit 
of  dm  ehildzw  of  Mrs,  Di^^U,  by  the  said  Tlumas 
IkfiUd.    But  if  thsKe  should  not  be  aoy  son  of  Mrs. 
DuffkU  by  such  aft«  takw  husband  who  shpold  attain 
^Malgr^^n^  Mr  a  dm^ter  who  shoald  attain  that  i^ge» 
«r  beoRMunied  with  mix  cmamt  aa  aforoiaidt  th«i  vpoa 

trust 
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HeoBt  ibr  the  said  J.  &aoes  in  fee.  The  testator  Amii  ISflS. 
beqaeathed  to  the  J.Elwes  and  ^.  //.  Chambers  such  a  1^ 
sum  in  the  public  stocks  of  Great  Britain^  as  would  pro^  a«a*at 
iloce  a  certain  anniasi  sum  to  be  paid  to  several  persons 
ibr  their  lires^  the  principal  snm  after  their  deadis  to  ftdl 
iMR>  die  residue.  The  wSl  Chen  pvoceeded  in  the  wedk 
fcXkommg,  thait  is  to  say,  <^and  aato^  for,  and  concerning 
«11  the  rest,  residue,  and  renwibder  of  the  property 
of  which  I  shall  be  possessed,  or  to  which  I  ^11  be 
vntidcd  at  the  time  of  my  dece«e,  or  over  which  I  htve 
»  disposing  power,  whether  the  ssifloe  osfnaist  whelty  or 
In  part  of  estates  of  fiheehold,  copyhold,  or  for  years, 
money  m  the  funds,  upon  mortgage,  or  otherwise  out 
upon  Mcnrity,  or  at  interast  debts,  or  of  whatever  other 
nature  the  saase  or  any  part  thereof  may  be,  I  giv^e,  d^ 
Tise,  and  bequeath  l!he  same  and  every  part  thereof  nnto 
the  said  J.  Elwes  aend  A.  H.  Chambers^  thdr  heirs,  esfe- 
cutors,  administrators,  and  assigns*,  upon  trust  that 
ibey  the  said  J.Bhoes  and  A.  H.  C^amberSi  or  the  survi- 
Tor  of  them,  or  the  hevs^  exeeutotis^  adnjBMiti'ators,  or 
assigns  of  such  sm'viwir  doy  and  shall,  with  aB  eom^enient 
apeedy  after  aoy  deeeaae,  sdl,  dispose  e^  And  convey  all 
and  singular  my  freehold,  cqpyludd,  and  leasehold  e»- 
tflies,  with  the  apputtenanoes  either  togeilier  or  in  pap- 
tfeis,  and  either  by  pubKe  auetion  or  private  contract, 
na  to  him  cv  them  shall  seem  best,  unto  aoy  person  or 
persons  Dffao  idiall  be  wilfing  to  become  and  be  the  pop- 
diaser  or  purchasers  thereof,  or  of  any  part  'tfiemof,  for 
the  most  money  and  beat  prices  that  taa  be  nsflsonably 
jiad  or  gotten  for  the  same,  and  to  make  and  execute  all 
such  deeds,  surrenders,  conveyances,  assignments,  and 
tosttinncea  in  the  hw  as  rfiall  be  necessary  or  proper 
'tor  petfectmg  ^  sale  and  transfer  tfiereof;  and  also  do 

and 
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DumixA 


1825.  and  shall  make  sale  of  and  oonyert  into  money  all  sach 
part  and  parts  of  my  personal  estate  and  eflEbcts  as  shall 
not  consist  of  money,  and  call  in  and  compel  payment 
of  all  such  parts  thereof  as  shall  consist  of  money  oat 
upon  mortgage  or  other  security,  at  int^est  or  others 
wise,  and  also  get  in  all  dd^ts  which  shall  be  due  and 
owing  to  me  at  the  time  of  my  decease  in  such  numner 
as  they  shall  think  expedient.*"  And  the  testator,  after 
declaring  that  the  receipts  of  the  said  J.  Wnoei  vcodAs  tL 
Chambers  should  be  good  discharges,  directed  diat  the 
said  J.  Ehoes  and  A.H4  Chambers^  and  the  survivor  of 
them,  his  executors,  administrators,  and  assigns,  sbouU 
stand  possessed  of  and  interested  in  the  monies  lo  arise 
or  be  gotten  in  by  the  means  aforesaid  or  otherwise^ 
4itider  or  by  virtue  of  that  his  will  upon  trust,  in  the  first 
places  from  and  immediately  after  his  decease  to  satisfy 
and  dischaige  all  such  debts  as  should  be  due  and 
owing  by  him  to  any  person  or  persons  whomsoever  at 
the  .time  of  his  decease,  or  which  should  afterwards 
become  due;  and  in  the  next  place  to  pay  his  fimend 
and  testamentary  expences,  and  then  to  pay  the  sevend 
legacies  and  bequests  which  he  had  given  or  beqaestfaed, 
or  shoQld  g^ve  or  bequeath  by  that  his  will,  or  by  any 
4X)dicil  or  codicils  thereto;  and  after  fidl  payment  and 
sads&ction  thereof  in  trust  forthwith  to  lay  oat  and  ish 
vest  sudi  a  portion  of  the  residue  of  the  momes  to  axise 
and  be  produced  by  the  means  aforesaid  in  the  purchase 
of  so  much  and  such  sum  of  three  per  cent  ccmsolidated 
bank  annuities  in  the  names  iA  the  s«d  J.Ehoes  and 
A.  H.  Chambers^  or  of  the  survivor  of  them,  his  executory 
administrators,  or  assigns,  as  the  yearly  dividends  thereof 
would  amount  to  the  sum  of  lOCHML,  and  upon  trust  dur- 
ing the  natural  life  of  Mrs.  Dg|^&^  to  pay  the  dividends 
14  of 
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of  the  said  B  per  cent  consolidated  bank  annuities  so       1825. 
to  be  purchased,  to  Mrs.  DuffUM^  for  her  separate  use; 
and  the  said  testator  directed,  that  the  said  3  per  cent. 
consolidated  bank  annuities  so  to  be  purchased  as  last 
aforesaid,  should  from  and  after  the  decease  of  his 
daughter  Mrs.  Di^ld^  fidl  into  and  be  taken  as  part 
of  his  penKHial  estate,  and  be  disposed  of  in  manner 
thereinaft^  declared  thereof.'*    The  will  then  declared, 
that  as  to  the  then  residue  of  the  monies  to  arise  and  be 
produced  by  the  sales  thereinbefore  directed  to  be  made 
of  the  testator's  real  and  personal  estate ;  the  trustees 
diould  be  possessed  thereof  upon  trust,  to  invest  the 
same  in  the  purchase  of  parliamentary  stocks,  or  upon 
real  securities  at  interest,  in  the  names  of  the  trustees, 
upon  the  trusts  thereinafter  expressed,  viz.  in  case  there 
should  be  only  one  child  of  Mrs.  Duffidd^  by  the  said 
T%omas  DuffUldf  in  trust,  to  pay,  assign,  transfer,  or 
assure  the  said  stocks,  funds,  or  securities,  and  the  di- 
vidends and  interest  thereof  unto  such  only  child,  on 
his  attaining  the  age  of  twenty-one  years,  if  a  son,  or  on 
her  attaining  that  age  or  being  married  with  the  consent 
in  writing  of  the  trustees  for  the  time  being  of  his  will, 
if  a  daughter;  and  in  case  there  should  be  but  two  or 
Aree  children  of  Mrs.  Duffield  by  the  said   Thomas 
IhiffiMy  then  upon  trust  for  such  two  or  three  children, 
equally  to  be  divided  between  them,  share  and  share 
alike ;  the  shares  of  sons  to  be  paid  or  assured  to  them 
on  attaming  twenty-one,  and  the  shares  of  daughters  to 
be  paid  or  assured  to  them  on  attaining  twenty-one,  or 
being. married  with  such  consent  as  aforesaid.     Then 
followed  a  clause  of  survivorship  among  such  children, 
in  case  of  sons  dying  under  twenty-one,  or  daughters 
dying  before  twenty-one  or  marriage;  and  a  proviso 
Vol.111.  5  A  for 
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1835.       for  the  cliildren  of  a  son  dying  nnder  twenty^one,  lear- 

"""**      ing  lawful  issue^  to  take  their  Other's  share.     The  ^rill 
DvmwLD 
agatnu       then  proceeded  as  foUows:  **  And  my  Will  is,  that  in  cue 

there  shall  be  four  or  more  childreo  of  the  said  Mrs. 
Duffield^  by  the  said  Thomas  Di^M^  that  the  said 
J.  £to«f  and  A.  H.  Chambers^  and  the  survivor  of  them, 
his  executors,  &c.,  shall  stand  and  be  possessed  of  the 
said  stock,  fnnds,  and  securities,  and  the  dividends^  in- 
teresi,  and  annual  proceeds  thereof  upon  trust  i  in  the  first 
place  to  purchase  with  a  competent  part  thereof  or 
otherwise  to  set  apart  thereout  the  sum.  of  50,00(lL  S  per 
cent,  consolidated  bank  annuities,  and  to  stand  pos- 
sessed thereof,  and  of  the  dividends,  interest,  and  an- 
nual proceeds  thereof  in  trust  for  such  son  of  the  said 
Mrs*  Duffield^  by  the  said  Thomas  Bifgieli^  urtio  under 
the  trusts  of  a  settlement  now  intended  to  be  fixrthwith 
made,  shall  become  possessed  of  an  estate  tail  in  the  said 
manor  of  Marcham^  and  the  messuages,  fiurmsy  lands, 
tenements,  and  hereditaments  which  shall  be  oomprised 
in  the  same  settlement;  and  subject  to  the  payment  or 
setting  apart  of  the  said  sum  of  50,000/^  d  per  c^it.  eon- 
solidated  bank  annuities,  my  will  is,  that  the  said  J.  Ekoes 
and  A*H.  Chambers^  and  the  survivor  of  them,  his  eze» 
cutors,  &c^  shall  stand  and  be  possessed  of  the  then  residue 
of  the  said  stock,  funds,  and  securities,  and  the  divi- 
dends, interest,  and  annual  proceeds  thereof  upon  trust 
for  such  four  or  more  children,  exclusive  of  sudi  son 
as  last  aforesaid  of  the  said  Mrs.  Diggield  by  the  said 
Thomas  Di^ld^  equally  to  be  divided  between  tllen^ 
share  and  share  alike,  and  to  be  paid,  assigned,  tnma- 
ferred,  or  assured  to  them  respectively,  at  the  same  time 
or  times,  and  with  such  benefit  of  survivorship  amongst 
them,  and  in  such  manner  in  all  respects  as  is  hersiii- 
before  directed  and  declared  of  and  concerning  the  said 
i8  stock«^ 
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stocks,  fiindsy  and  gecuritiesy  and  the  dividends,  interest,       18f5* 
and  annual  proceeds  thereof  in  the  event  of  there  being     ^ 
only  two  or  three  children  of  the  said  Mrs.  Di^ffiddi  by 
ibesaldlliomasDujgiUld.'*   The  will  then  provided,  that 
in  case  the  said  TIamas  I^gffidd  AoxM  die,  leaving  the 
plaintifl^  Mrs.  Di^ldf  surviving  him,  and  widioat  hav- 
ing issue  by  hei^  or  if  he  should  leave  issue  by  her,  and 
all  such  issue  being  sons  should  die  under  twenty-one, 
and  vnthout  lawful   issue,  or  bong  daughters  should 
die  under  that  age,  and  without  having  been  married 
with  sudi  consent  as  aforesaid,  then  the  said  trustees 
should  from  and  after  such  the  decease  of  the  said  7^i>* 
mas  DtggiUld^  and  such  fiiilure  of  issue  as  aforesaid, 
stand  possessed  of  the  stocks,  funds,  and  securities,  in 
or  upon  which  the  monies  to  arise  and  be  produced 
from  the  residue  of  the  testator's  real  and  personal 
estate  thereinbefore  devised,  under  the  trusts  therein- 
beforer  declared    thereof,   should    be  laid  out  or  in- 
vested, upon  trust  to  pay  the  interest  and  dividends 
thereof  from  time  to  time,  during  the  life  of  Mrs. 
D^giddy  to  such  persons  as  she  should  in  writing  ap- 
pcnnt,  and  in  default  of  appointment  upon  trust,  to  pay 
the  said  interest  and  dividends  to  herself  for  her  se» 
parage  use.    The  will  then  made  similar  provision  for 
the  children  of  Mrs.  Digffield  by  any  second  husband. 
And  in  case  of  the  decease  of  the  plaintiff  Mrs.  Di^ffieldf 
without  leaving  any>  issue  of  her  body,  who  by  virtue 
of  the  trusts  of  that  his  will  should  become  entitled  to 
the  said  stocks,  funds,  gc  securities,  and  the  dividends^ 
interest,  and  annual  proceeds  thereof  then  the  testar 
tor  gave,  bequeathed,  and  disposed  of  the  same  stocks, 
funds,  and  securities,  and  the  dividends,  interest,  and 
annual  proceeds  thereof,  in  manner  therein«mentioned; 
S  A  2  that 
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1-825.       that  is  to  say,  he  then  gave  certain  sums  to  charitable 
*~^^        purposes :  and  as  tow  for,  and  conoeminff  all  the  then 
rtfaintt        residue  of  the  said  stocks,  funds,  and  securities,  and  the 
interest,  dividends,  and  annual  proceeds  thereof   he 
gave  and  bequeathed  the  same  and  every  part  thereof 
unto  the  said  J.ElweSf  his  executors,  administrators, 
and  assigns,  for  his  and  their  own  use  and  benefit;  and 
to  be  paid,  assigned,  transferred,  and  assured  to  him 
and  them  accordingly.     And  the  testator  further  willed, 
that  his  trustees  should  by  and  out  of  the  rents,  issues, 
and  profits  of  the  said  freehold  and  copyhold  estates 
by  that  hb  will  first  devised,  and  by  and  out.  of  the  pert 
ox  share  of  and  in  the  said  stocks,  funds,  and  securities, 
and  the  dividends  and  interest  thereof  to  which  any  child 
or  children  of  the  plaintiff  Mrs* Dt^dd,  by  .the  said 
Thomas  Difffteldf  or  by  any  afler  taken  husband,  should 
be  presumptively  entitled,  pay  and  apply  for  the  jnain- 
tenance  and  education  of  any  such  child  or  children 
iu  the  meantime,  and  until  his,  her,  or  their  share 
or  portion,  shares  or  portions,  should  beccHne  payable, 
such  yearly  sum  and  sums  of  money,  as  to  the  trus* 
tees  should  seem  meet;  and  the  testator  empowered 
his  trustees  from  time  to  time,  when  necessary,  to  alter 
and  vary  the  securities  upon  which  the  monies  arising 
from  the  said  residue  of  his'  real  and  personal  estate 
thereinbefore  bequeathed,  should,  under  the  trusts  there- 
inbefore declared  thereof  be  uivested :  and  he  also  em- 
powered the  trustees  for  the  time  being  of  his  will,  during 
t];ie  minority  of  such  child  of  Mrs.  Duffidd^  as  by  virtue 
of  the  limitations  thereinbefore  contained,   should  be 
pjresumptively  entitled  to  the  said  freehold  and  copyhoM 
estates  first  thereinbefore  devised,  to  demise  or  lease  all 
or  any  part  of  the  said  freehold  and  copyhold  estates, 
15  for 
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for  any  term  not  exceeding  twenty-one  years,  in  pos-        1825. 
session,  and  with  such  clauses  and  restrictions  as  therein     ^ 

DurriiiA 

mentioned ;  and  the  testator  appointed  the  said  J.  Etwes       agamu 
and   the  defendant  A.  H.  Chambers  joint  executors  of 
that  his  will,  and  he  thereby  revoked  all  former  and 
other  wills  by  him  at  anytime  heretofore  made;   and 
declared  that  to  be  his  last  will  and  testament. 

Some  time  after  the  making  of  his  will  the  testator  drew 
two  cross  lines  with  his  pen  over  a  part  of  his  will,  be- 
tween the*  in  p.711.  and  the*  in  p.  7 12.,  and  which  con- 
tained the  direction  for  the  sale  of  his  residuary  free- 
hold, leasehold,  and  copyhold  estates.  The  testator,  after 
making  his  will,  and  before  his  codicil,  purchased  con- 
siderable estates  in  fee  simple,  consisting  of  the  manor 
of  Wiihersfield^  with  the  perpetual  advowson  of  the  rec«^ 
tory  of  Withersfieldj  and  about  1283  acres  of  freehold 
land,  situate  in  the  parishes  of  Wiihersfield  and  Haverhill 
aforesaid,  in  SifffbUcs  and  he  was  seised  thereof  at  the 
times  of  making  his  codicil  and  of  his  death.  He  after- 
wards made  and  published  a  codicil  to  his  wiU,  bearing 
date  the  Sd  of  March  1821,  duly  executed  and  attested, 
to  pass  freehold  estates ;  the  codicil  was  verbatim  as  fol- 
lows :  <*  Having  some  short  time  back  drawn  my  pen 
through  the  first  fifteen  lines  of  the  sixth  sheet  of  my 
last  will  and  testament,  dated  on  or  about  the  1st  day 
oiMarchj  in  the  year  of  our  Lord  1811,  and  being  ap- 
prehensive that  such  rasure  not  being  witnessed  might 
lead  to  litigation,  I  George  Elwes  do  declare,  by  this  my 
codicil  to  the  said  will,  that  the  sole  intention  of  such 
rasure  was  and  is  to  revoke  that  part  only  of  the 
aforesaid  will  whereby  I  direct  the  sale  of  my  freehold 
property,  which  sale  I  accordingly  do  hereby  revoke ; 
and  I  do  hereby  direct  and  appoint,  that  the  son  laiw-> 
3  A  8  fully 
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1825.       fully   begotten  of    my  daughter  E.F.  Duffiddj  who 


DUFFULD 


shall  first  attain  the  age  of  twenty-one  years,   shall, 

againu       on  attaining  such  age,  change  hb  name  for  that  of 
£lwxs» 

Elwes  s  and  I  give  and  devise  to  the  said  son  of  my 

daughter  aforesaid,  on  his  attuning  the  age  of  twenty- 
one  years,  and  changing  his  name  to  Ehoest  all  my  firee^ 
hold  property,  lands,  tenements,  and  hereditaments,  to 
have  and  to  hold  to  him  my  said  grandson,, his  heirs  and 
.  assigns  for  ever.  Also,  I  give  and  bequeath  to  my  wife 
A»  M.  ElxDeSf  for  and  during  the  term  of  her  natural 
life,  my  dwelling-house,  situate  and  being  on  the  terrace 
in  Highrsireetf  in  the  parish  of  Mary-le'bone^  and.  I 
also  give  unto  my  said  wife  the  contents  of  the  said 
house:  and  I  do  hereby  nominate  and  appoint  the  Re- 
verend William  Hicks  of  Whittington  rectory,  in  the 
county  of  Glouceslerskire,  to  be  my  executor,  in  the  room 
of  my  late  brother  John  Ehoes,  Esquire,  deceased.  And 
I  do  hereby  ratify  and  confirm  the  afore-mentioned  will 
and  testament,  dated  as  aforesaid,  except  as  is  brfore  ex- 
cepted.'' George  Elwes,  the  testator,  never  after  the 
making  of  his  will  made  any  settlement  whatever  of  the 
manor  otMarcham,  or  of  any  other  part  of  his  property. 
On  the  2d  of  September  1821  the  testator  George  Etwes 
died,  without  revoking  or  altering  his  will,  save  bs 
aforesaid,  and  without  revoking  or  altering  his  codicil, 
leaving  the  defendant,  A.  M.  Elwes,  his  widow,  and 
the  plaintifi^,  E.  F.  Difffteld,  his  daughter  and  only 
child,  and  heir  at  law,  and  heir  according  to  the 
custom  of  the  manors  whereof  his  copyhold  estates  were 
holden,  and  also  hb  sole  next  of  km.  The  plain- 
tifis,  Mr.  and  Mrs.  Dt^Id,  at  the  testator^s  death, 
had  and  now  have  living  five  children,  namely,  their 
eldest  child  and  only  son,  the  defendant^  G.  T.  fV.  H. 

Dujiddf 
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DuffiMy  now  of  the  age  of  ten  years,  and  four  younger       1825. 
children,  the  infimt  defendants,  CI  Di^ffidd^  M.  Dttffleld^ 
A,  Dtjffieldj  and  S.  E.  Dt^ffieUL    John  Elwes^  one  of  the       agamu 
executors  and  trustees  named  in  the  will,  died  before  the 
testator ;  the  other  executor  and  trustee  therein  named 
survived  him,  being  the  d^i^dant,  A.  H.  Chambers. 

Upon  the  hearing  of  this  cause  before  the  Vice- 
Chancellor,  his  Honor  directed  this  case  to  be  made 
for  the  opinion  of  the  Judges  of  this  court,  upon  the 
following  questions. 

First,  Whether  the  devise  of  the  freehold  part  of  the 
estate  at  Soidhwood  Pcark^  and  of  the  freehold  farm  and 
estate  at  HaverhiU  contained  in  the  will  is  revoked  by 
the  codicil  ? 

Second,  Did  the  manor  of  Marcham  pass  under  the 
residuary  devise  contained  in  the  testator's  will ;  and  if 
it  did,  was  such  devise  revoked  by  the  codicil? 

Third,  Did  the  manor  of  Marcham  pass  under  the 
codicil  to  the  first  son  of  the  plaintiff  E.  F.  Di^ld^ 
who  shall  attain  twenty-one  years,  and  change  his  name 
to  Ehjoes^  or  to  whom  does  the  same  bdong  ? 

Fourth,  Does  the  estate  at  Withersfield  and  HaverhiU^ 
purchased  after  the  testator  made  his  will,  pass  under 
the  devise  in  the  codicil  to  the  first  son  of  the  plaintiff 
E*F.Di^ld^  who  shall  attain  twenty-one  years  and 
change  his  name  to  Elwesy  or  does  it  go  to  the  resi- 
duary devisee  under  the  joint  operation  of  the  w31 
and  codicil,  or  does  it  descend  to  the  testator's  heir  at 
kw? 

Fifth,  To  whom  belong  the  surplus,  rents,  and  pro- 
fits of  the  said  copyhold  estates  at  Southwood  Park  and 
of  the  said  freehold  estate  at  the  same  place,  and  of  the 
said  freehold  farm  and  estate  at  HaverhiU  (if  the  devise 
of  such  estates  contained  in  the  will  was  not  revoked  by 
3  A  ^  the 
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1625.  the  codicil),  after  providing  for  the  maintenance  of  the 
devisee  thereof,  until  a  first  son  of  the  said  plaii^ff 
£.  JP.  Dtjffield  shall  attain  twenty-one  years,  or  in  fiiiliue 
of  such  son  till  a  daughter  shall  attain  that  age,  or  be 
married  with  consent  according  to  the  wiU? 

Sixth,  To  whom  do  the  intermediate  rents  and  [mto* 
fits  of  such  of  the  testator's  freehold  estates  as  are 
efiectually  devised  by  his  codicil  to  the  son  of  the  pliun- 
tiff£.  JP.  Difffieldi  who  shall  first  attain  twenty-one  years 
and  change  his  name  to  ElweSf  until  such  evoits  take 
place,  belong?  This  case  was  argued  at  the  sittings 
after  last  Easter  term  by 

Tindal  for  the  plaindfis.  To  the  first  quesdon  the 
court  must  say  that  the  devise  of  the  fireefaold  part  of 
the  estate  at  Southwpod  Park^  and  of  the  freehold  iaim 
and  estate  at  Haverhill^  is  not  revoked  by  the  codicil. 

If  the  words,  ^*  all  my  freehold  property,  lands,  tene- 
ments, and  hereditaments,"  in  the  oodidl,  had  stood 
alone  and  unexplained,  they  would  have  been  sufficient 
to  revoke  the  former  devise^  because  there  would  have 
been  a  new  disposition  of  that  property  inconsistent  with 
the  old  one.  But  they  are  restrained  by  other  parts  of 
the  codicil,  and  the  court  will  look  to  the  whole  of  it  in 
order  to  discover  the  real  intent  of  the  testator.  Gene- 
ral words  in  a  release  have  been  controlled  by  the  reci- 
tal, Thorpe  v.  Thorpe  (a),  and  the  same  rule  of 
construction  has  been  applied  to  the  condition  of  a 
bond.  Lord  Jrlington  v.  Berricke  (i),  and  to  the  opera- 
tive part  of  a  grant  by  deed  poll,  Oliver  v.  Daniel  (c)  : 
and  if  this  has  been  ^  generally  the  case  as  to  deeds  i 

(a)  1  LiL  Airjfm.  295.  (ft)  8  SkunO.  41 1. 

(e)  1  Utr,  SOO.,  and  see  Lord  CMnmdeUy  t.  C(wa<m,  9  Ugr.  S4S. 

fortiori. 
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fortiori,  the  same  principle  should  be  applie4  to  wills.        1825. 
The  intention  of  the  testator  is  extremely  clear;  he  had 
made  a  will,  and  having  drawn  a 'pen  through  part  of  it, 
he  makes  a  codicil,  and  therein  states  that  where  he  had 
drawn  a  pen  through  the  will  he  meant  to  cancel  it. 
That  shews  that  he  intended  all  the  other  parts  to  re- 
main uncancelled.     He  then  proceeds  to  make  a  dispo- 
sition of  his  property,  and  certainly  uses  very  compre- 
hensive words ;  but  the  fair  construction  of  them  is,  that 
they  were  intended  to  i^ply  to  that  property  only  as  to 
which  the  will  had  been  cancelled.    The  last  words  of 
the  codicil  put  this  beyond  doubt,  for  by  them  the  tes- 
tator ratifies  and  confirms  the  aforementioned  will  and 
testament,  except  as  is  before  excepted.     Now  the  devise 
of  Southwood  and  Haverhill  is  not  before  excepted,  -  un- 
less by  implication,  and  if  the  testator  had  intended  not 
to  confirm  the  devise  of  those  estates,  he  would  have 
said,  ^*  except  in  those  respects  in  which  a  different 
disposition  is  hereby  made."  IBen/ley  J.  Southwood  Park 
is  stated  to  be  part  fireehold  and  part  copyhold,  there  is 
nothing  to  shew  a  revocation  as  to  the  copyhokL] 
That  is  a  strong  argument  to  shew  that  he  did  not  in- 
tend to  revoke  the  devise  of  any  part  oiSoutfmoodParkf 
as  that  would  have  the  effect  of  dividing  it. 

^%hen  as  to  the  second  question:  the  manor  of  Jlfor- 
cham  did  not  pass  under  the  residuary  devise.  In 
dealing  with  a  residuary  clause  as  to  personal^,  the 
courts  incline  to  put  a  large  construction  upon  the  words, 
in  order  that  the  testator  may  not  die  intestate  as  to  any 
part,  but  the  rule  ^  to  really  is  different,  for  the  heir 
at  law  b  not  to  be  disinherited,  unless  by  express  devise 
or  necessary  implication ;  and  in  this,  as  in  all  other 
cases,  the  intention  of  the  testator  is  to  be  looked  to. 

Now 
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1825.       Now  as  a  testator  can  only  devise  what  real  property  he 
■       has  at  the  time  of  making  his  will,  and  not  what  he  has 

DUFFIBIA  ' 

^sotiwi       at  the  time  of  his  death,  erery  devise  of  real  proper^, 
thongh  m  form  it  may  be  residuary,  is,  in  substance, 
specific.  Home  v.  Lord  Dartmouth  (a),  Milner  v.  SUUer  (i). 
Lamb  ▼.  Eland,  (c)     If  then  the  manor  of  Martham 
was  intended  to  pass  under  the  residuary  clause^   it 
passed  as  a  specific  devise,  and  this  absurdity  follows  ; 
the   testator  devises    that   manor  to  be  sold,  and  a 
certain  portion  is  to  be  thereby  raised  in  trust  for  the 
grandson,  who  by  virtue  of  a  settlement  then  intended 
to  be  made  would  be  seized  of  an  estate-tail  in  this  very 
same  manor.     \^Baj/leyS.    The  settlement  was   to  be 
made  immediately,  whereas  the  will  would  not  operate 
until  his  death.]    He  speaks  of  the  settlement  os  of  a 
thing  to  be  in  operation  at  the  same  time  as  his  will. 
Now  an  act  done  after  the  making  of  a  will  which  is 
inconsistent  with  it,  has  been  held  to  operate  as  a  revo- 
cation (c2),    it  fortiori  therefore,  any  thing  in  the  will 
itself  inconsistent  with  a  particular  devise,  must  suffice  to 
shew  that  such  a  devise  was  not  within  the  scope  of  the 
testator's  intentions.    Again,  in  the  will  the  testator  re- 
fers to  the  settlement  made  on  his  wife  before  her  mar- 
riage, and  by  which  an  annuity  for  her  life  was  chai^ 
on  the  manor  of  Marchamy  and  he  confirms  that  aoDuity ; 
but  the  residuary  clause  directs  that  all  ibe  property 
mentioned  in  it  shall  be  sold.    {Baj/ley  J.     The  estate 
might  be  sold  subject  to  the  annuity]. 

As  to  the  third  question :   the  manor  of  Mardum 
did  not  pass  under  the  codicil,  but  belongs  to  the 


(a)  1  Vet.  147. 

(»)  8res.905. 

(0S/.*r.404. 
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testator's  heir  at  law.      This   question  involves   two        1825. 
others ;   first,  whether  the  words  in  the  codicil,   **  all       — 

DopnxLO 

my    freehold  property,    lands,    tenements,   and  hei*e-       2^*^^ 
ditaments,"  were  intended   to  operate  on   any  other 
property  than    that    affected    by  the  erasure  in  the 
will.     Secondly,  whether  the  codicil  is  such  a  repub- 
lication of  the  will  as  to  make  it  speak  from  the  time 
when  the  codicil  was  executed,  so  as  to  include  the 
manor  of  Marcham  in  the  residuary  clause.     The  argu- 
ment on  the  fourth  question  will  embrace  these  two 
points ;  and  the  decision  of  that  question  will  dispose  of 
the  third,  unless  a  distinction  can  be  taken  between 
lands  purchased  after  the  making  of  the  will  and  before 
the  codicil,  and  lands  which  at  the  time  of  making  the 
will  the  testator  did  not  intend  to  pass  by  it,  but  to  in- 
clude them  in  a  settlement ;  the  idea  of  making  which 
he   afterwards  abandoned  before  the  making  of  the 
codicil.    There  does  not  appear  to  be  any  ground  for 
such  a  distinction;  the  two  questions,  therefore,  may 
be  coupled  together*    As  to  the  fourth  question  then : 
the  estates  of  Withersfield  and  HaverkiU  descended  to 
the  testator's  heir  at  law.    It  must  be  admitted  on  the 
authority  of  Goodlitle  v.  Meredith  (a)  and  Hulme  v. 
Heygate{h)  that  the  codicil  would  be  such  a  repub- 
cation  of  the  will  as  to  make  afteiwpurchased  lands  pass 
by  the  residuary  clause.     But  in  this  case  the  re- 
siduary clause  in  the  will  was  itself  revoked  so  fiir  as 
extends  to  the  real  estate  by  the  drawing  a  line  through 
the  power  of  sale  before  the  codicil  was  made.    And 
where  a  codicil  can  be  shewn  to  relate  only  to  the 
republication  of  part  of  a  will  it  will  not  pass  after 

(a)  2U.^S.5.  (b)  \  Mer.  285. 

purchased 
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1825.        purchased  estates,  Strathmore  v.  Bowes,  {a)     Now    the 

principal  object  of  the  testator  was  to  explain  by  his 

agflinu        codicil  the  erasure  that  he  had  made  in  his  will,  and  to 
£lwzs. 

provide  for  the  dbposition  of  that  property  as  to  which 

he  had  revoked  the  will;  and  in  TheUusson  v.  Wood- 
ford {b)  Buller  J.  says,  that  ^^  slight  circumstances  are 
sufficient  to  qualify  and  restrain  general  words."  At  aU 
events,  the  meaning  of  the  testator  is  very  doubtful,  and 
it  is  difficult  for  any  person  to  decide  ^rhether  thb  pro- 
perty passed  by  the  will  or  the  codicil ;  and  the  hdr  at 
law  is. entitled  to  the  benefit  of  that  doubt. 

As  to  the  fifth  question :  the  rents  and  profits[therein 
mentioned  belong  to  the  customary  heir  of  the  copyhold, 
and  the  heir  at  law  of  the  fi-eehold  respectively.  This 
depends  on  the  nature  of  the  devise  of  iheSouthrvood and 
HceoeriU  estates  to  a  son  or  daughter  ofMrs.Ih^dd, 
It  IS  an  executory  devise,  and  until  it  vests  the  surplus 
rents  go  to  the  heir  at  law,  unless  they  are  disposed  of 
by  the  residuary  clause.  BorastorCs  case  {c)  will  probably 
be  cited  contrk;  but  that  was  a  devise  to  ^fiir  eight  years, 
remainder  to  the  testator^s  executors  until  H.  attained 
twenty-one,  then  to  him  in  fee;  but  here  there  was  no 
person  in  esse  'answering  the  designation  in  the  ¥dll« 
The  time  at  which,  and  the  person  in  whom  the  estate 
would  vest,  were  both  uncertain.  It  is,  therefore,  a  de- 
vise of  a  future  interest  in  lands  not  to  take  efiect  at  the 
.testator's  death,  but  limited  to  arise  and  vest  upon  a 
future  contingency;  which  is  the  definition  commonly 
given  of  an  executory  devise.(c2)     Doe  v.  Moore  {e)^ 


(a)  2  B.i:  p.  500.  {h)  4  Vet,  52&, 

(c)  3  Co.  19.  (d)  See  Feame,  381.  4tli  edit. 

\e)  U£aU,60l. 

BromfiOd 


IK  THE  5th  &  6th  Years  of  GEORGE  IV-  735 

Bronifidi  v.  Cramder  (a).  Doe  v.  Nawell  (b)  are  all  distin-        1825. 

goishable,  for  in'  none  of  them  was  there  the  double       — - 

DumsLD 

doubt  which  has  been  shewn  to  exist  in  the  present  case.        agfunu 

Elwis, 

It  is  manifest  that  the  testator  did  not  at  the  time  of 
making  his  will  think  of  any  particular  person  as  answer- 
ing the  descnption  in  tfie  will ;  for  the  terms  which  he 
uses  are  all  negative^  and  not  positive;   which  proves 
elearly  that  he  contemplated  the  possibility  of  there 
being  no   person    to    answer    the  description    given. 
And  again,  in  the  clause  giving  a  leasing  power  to  the 
trustees,  he  speaks  of  the  child  presumptivefy  entitled, 
which  is  not  the  language  of  a  person  meaning  to  give 
a  vested  interest   This  cose  is  hardly  to  be  distinguished 
from  Btdlock  V.  Stones*  (c)    That  was  a  devise  of  a  real 
and  piersonal  estate  to  the  first  son  o(A.  when  he  shall 
attftiti'  twenty-one.    A.  had  no  son  at  the  date  of  the 
will  or  the  testator's  death:  held,  that  as  to  the  real 
estate  it  was  a  good  executory  devise.     If  the  devise  in 
question  be  an  executory  devise,  the  rents  and  profits  in 
the  mean  time  until  it  vests,  belong  to  the  heir  at  law, 
Hopkins  V.  Hopkins  {d\  Stanley  v.  Stanley  (e\  unless  the 
lesiduary  clause  is  suf&cient  to  pass  them.     That  they 
are  not  included  in  that  clause  is  plain,  for  every  thing 
there  given  is  in  trust  to  sell ;  now  he  could  not  have 
intended  these  surplus  rents  to  be  sold.    Neither  do 
they  pass  by  the  codicil,  for  such  surplus' rents  and 
profits  will  not  pass  where  there  is  an  executory  devise, 
unless  by  the  words  "  rest  and  residue,"  which  are  not 
found  in  the  codicil,  Gibson  v.  Lord  Montfort.  (/)    The 


(a)  1  N.  R.  S\S.  (6)  1  U.  4^  &  927. 

(c)  8  Vet,  sen.  521.  (d)  1  Ve*.  sen.  268.     1  Atk.  581. 

[e)  16  K«.  496.  (/)   1  Fm.  sen.  491. 

inter- 
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1885:  intermediate  rents  mentioned  in  the  sixth  quettioa  go  to 
■       the  heir  at  law,  on  the  same  grounds  as  the  surplus  rents 

agauui  already  discnssed*  Besides,  the  argument  on  the  re- 
siduary danse  in  fiivor  of  the  son  of  Mrs.  Duffidd  does 
not  apply  to  these  rents,  for  the  devise  to  him  is  by  the 
codicil  which  had  previously  revoked  that  clause. 

Dumpier  for  6.  T.  W.  H.  Duffidd,  only  son  of  the 
pluntifi.  The  devise  mentioned  in  the  first  question  is 
revoked  by  the  codicil.  It  appears  to  have  been  the 
general  intention  of  the  testator  not  to  die  intestate  as 
to  any  part  of  bis  property;  and  the  words  of  the 
codicil  are  sufficiently  comprehensive  to  carry  that  in- 
tention into  effect  He  also  had  certain  particolar  m- 
tents,  the  first  of  which  was,  that  all  his  property  should 
be  divested  out  of  the  son  of  Mr.  and  MTB.Di^!dd  if 
he  neglected  to  take  the  name  of  Elwes.  But  if  Sou^i' 
wood  and  HceveriU  do  not  pass  by  the  codidl,  that  intent 
may  be  defeated,  for  then  the  son  will  be  able  to  take 
and  hold  those  estates  without  taking  the  name  of 
Elwes* 

Secsondly,  the  manor  of  Marcham  did  pass  by  the 
residuary  clause  of  the  will.  The  argumait  sgaiost 
this,  founded  on  the  circumstance  of  its  being  chaiged 
with  an  annuity,  is  of  no  weight,  for  the  vendee  woold 
take  it  subject  to  that  charge.  This  devise,  however, 
was- revoked  by  the  codicil,  and  by  the  same  instroment 
die  manor  of  Marcham  passed  to  the  first  son  of 
E.  F.  Ihiffield  who  shall  attain  the  age  of  twenty-one 
years  and  change  his  name  to  Elfwesy  which  is  die  third 
question  proposed.  The  circumstances  of  the  testator 
and  his  family  had  varied  much  between  the  date  of  the 
will  and  the  codidl.    Tai  years  had  ekipsed,  and  he 

had 
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had  not  made  the  settlemeot  mentioned  in  the  wilL    At       18f  5. 
the  date  of  the  will  his  daughter  had  no  children;  at 
the  date  of  the  codicil  she  had  five,  one  son  and  finir 
daughters,  and  in  the  interval  the  testator  had  bought 
new  estates.    Under  these  circumstances  the  codicil  was 
made,  and  it  iqppears  to  have  a  three-fold  operation;  it 
revokes  the  former  residuary  devise,  disposes  of  all  the 
{MToperty  not  included  in  the  will  or  afterwards  pur- 
chased, and  in  all  other  respects  confirms  the  will.    The 
codicil  may  be  read  thus:  <*  Whereas  I  have  disposed 
by  my  will  of  all  but  the  manor  of  Marcham  to  be  sold, 
I  now  revoke  that,  and  give  all,  without  exception,  to 
my    grandscm."     The  codidl  contains  no  exception; 
and  to  say  that  the  manor  of  Marcham  did  not  pass  is, 
in  effect,  to  say  that  the  codicil  without  an  exception 
had  no  greater  effect  than  the  will  with  an  exception. 
It  was  excepted  out  of  the  will  for  the  purpose  of  being 
settled ;  that  intention  was  abandoned  before  the  date  of 
the  codicil ;  the  reason  for  the  exception  was,  thoefore, 
at  an  end*     An  argument  has  been  drawn  from  the 
words  of  the  codicil  as  to  the  intention  of  the  testator; 
now  he  does  not  state  that  the  s<de  intent  of  the  codidl 
was  to  revoke  the  residuary  clause,  but  that  the  sole  iU'- 
tent  of  the  rasure  was  to  do  that,  and  then  he  proceeds 
to  make  a  new  disposition  of  his  property. 

Fourthly,  the  estates  otWi&erffieldBXi'diHwoerhUly'pQr'^ 
chased  after  the  testator  made  his  will,  pass  under  thede* 
vise  in  the  codiciL  All  the  circumstances  whidi  tend  to 
shew  an  intent  to  pass,  by  the  codicil,  lands  excepted  out 
of  the  will,  shew  also  an  intent  to  pass  after-purchased 
property.  The  devise  in  the  residuary  clause  of  the 
will  is  for  sale  only,  the  codicil  revokes  the  power  of 
sale,  which  is  the  same  in  effect  as  revoking  the  devise. 

The 
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1825*        The  residuary  clause  may,  therefore^  be  read  as  if  do 
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mention  of  freeholds  were  made  in  it,  and  if  so  the 
^oinM        codicil  cannot  make  it,  by  republication,  pass  the  after- 
purchased  freeholds.     But  those  estates  pass  by  Ae 
codicil  itself,  there  are  no  words  to  describe  a  pardcnlar 
part  of  the  testator's  lands,  no  words  of  reference, 
nothing  to  restrain  or  qualify  the  meaning  of  the  general 
expression,  ^*  all  my  freehold  property,  lands,  tenements, 
and  hereditaments.'*    The  case  of  Lord  Strathmore  ▼. 
Baoxs  certainly  resembles  this,  except  as  to  one  point, 
and  upon  that  point  the  decision  proceeded.    There 
the  codicil  contained  words  of  reference  which  explained 
the  testator's  meaning.    The  pase  was  thus:  testator 
devised  all  his  freehold  and  copyhold  manors,  mes- 
suages,  tenements,    and  hereditaments  whatsoever  in 
trust;  he  afterwards  purchased  other  lands^  and  then 
made  a  codicil  reciting  that  he  had  devised  all  bis  free- 
hold and  copyhold  manors,  &c.  (as  in  the  will) ;  he  then 
revoked  the  devise  in  trust,  as  &r  as  concerned  some  of 
the  trustees,  and  proceeded :  <*  I  do  hereby  give  and 
devise  ray  said  lands,  &C  and  do  hereby  nftJce  and 
declare  this  codicil  to  be  part  of  my  last  wilL**    And  it 
was  held  that  the  after-purchased  lands  did  not  pass. 

The  fifth  question  relates  to  the  intermediate  profits 
of  the  Soutkwood  and  HceoerhiU  property.  The  sixth  to 
the  same  profits  of  the  after-purchased  lands;  and  as 
this  question  is  the  more  simple^  it  may  be  convenient  to 
take  it  first  All  the  cases  finom  Barastoris  case  down 
to  Warter  v.  Hutchinson  {a)  shew  that  words  seemingly 
of  condition  precedent,  may  be,  by  intent  of  the  testator, 
words  of  condition  subsequent,  such  as  may  affect  the 

;_  (a)  1  Af  C.721.  .... 

pot- 


IN  THE  5th  &  6th  Years  of  GEORGE  IV.  7M 

possession,  but  not  the  interest,  Trodd  v.  D(nmes{a)j       1825. 
BromfieUt  v.  Crawder.  Doe  v.  Moore*     It  is  relied  on      _ 
for  the  plaintiffi  that  in  this  codicil  there  is  ilo  persona       ngamst 
designata,  but  that  is  not  necessary,   Doe  v.  Nowell, 
Driver  v.  uFV'ani(&),  where  those  who  took  a  vested  in- 
terest under  similar  words  were  not  alive  at  the  death  of 
the  testator;  and  in  the  latter  case  DampierJ.  says,  **  It 
has  always  been  an  object  with  courts  of  law  and  equity 
to  vest  interests  as  soon  as  the  words  of  the  instruments 
will  admit  of  it.     The  words  from  and  immedUUely  after 
point  out  the  time  when  the  party  shall  come  into  pos- 
session, and  whether  the  devise  be  immediate  or  in  re- 
mainder makes  no  real  distinction."    As  to  the  negative 
words  in  the  codicil,  they  were  equally  strong  in  Doe  v. 
Underdonon {c)j  but  did  not  prevent  the  estate. from 
vesting.     The  case  of  Bullock  v.  Stonesj  cited  for  the 
plainti&,  is  rather  an  authority  in  favor  of  their  son, 
for  there,  as  soon  as  a  grandson  was  bom,  he  took  the 
rents   and   profits  from  the  heir  at  law.     Sianley  v. 
Stardey  proves  that  the  suspension  of  the  conveyance 
is  of  no  consequence,  and  that  the  particular  mention 
of  the  time  of  possession  shews  the  interest  to  be  vested 
before*     It  must  be  admitted  that  if  there  were  no 
grandson  the  rents  and  profits  would  belong  to  the  heir 
at  law,  Hopkins,  v.  Hopkins.     If  the  eldest  grandson 
does  not  take  a  vested  interest,  this  inconvenience  might 
follow.     If  he  were  to  marry  and  have  issue,  and  die 
before  twenty-one,  his  issue  would  not  take,  but  the 
second  grandson ;  and  the  property  would  thereby  go 
away  from  the  testator's  heir;  which  ^vent  actually  hap- 
pened in  Denn  v.  Bagshaw.  (d) 

(a)  2  Atk.  294.  (ft)  S  M.^  S.  95. 

(c)  WilUs,298.  (d)  6  T.  ».  512. 

Vol.  Ill-  S  B  The 
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1685.  The  fifth  question  is  in  eflect  the  same,  for  it  U  not 

_  altered  by  the  substitution  of  a  second  grandson  for  tlie 

^gaifut  first.  The  event  by  which  an  estate  is  to  be  determined 
cannot  affect  the  clause  by  which  it  is  to  be  vested.  If 
the  estate  is  divested  out  of  one  and  given  to  the  other, 
each  takes  during  his  interest  and  title,  Co.  Lit,  1 1 .  &  fi«  4. 
The  hssres  factus  is  in  the  place  of  the  hieres  natos. 

Paulson  for  the  iniant  daughters  of  the  plaintiffi. 
These  parties  ate  not  interested  in  the  ficst  question, 
for  they  can  only  daioi  under  the  residuary  clause.    The 
second  question  must  be  decided  in  the  affirmative, 
for  the  manor  of  Marcham  did  pass  under  that  clauses 
although    it  was  afterwards  revoked  by   the  codicil. 
It  appears  that  the  testator  intended  to  make  a  settle- 
ment of  Marckanii  but  it  appears  also,  that  he  did 
not  wish  to  die  intestate  as  to  any  part  oi  his  pro- 
perty ;  and,  tlierefore,  it  is  probable  that  he  meant  the 
residuary  clause  to  operate  upon  Marcham^  imless  be 
should  make  the  proposed  settlement    There  is  not 
then,  in  supposing  Marcham  to  be  included,  any  such  ab- 
surdity as  was  contended  on  behalf  of  the  plaintiffi. 
The  t^tator  not  having  inade  the  settlement,  and  wish- 
ing to  tievoke  the  trust  for  sale^  in  his  residuary  dauss^ 
probaUy  meant  the  proper^  devised  by  the  codicil,  to 
the  ddest  son  of  his  daughter,  to  be  an  equivalent  for 
the  50,0002.  8  per  cents,  mentioned  in  the  residuary 
clause;  and  this  view  of  the  question  confirms  the  ar- 
gument, that  the  codicil  was  intended  to  pass  that  pro- 
perty alone,  as  to  which  a  former  devise  had  been  re- 
voked.   This  fumishies  an  answer  to  the  Sd  question, 
that  the  manor  of  Marcham  did  pass  by  the  codicil. 
The  ith  question  must  receive  a  difierent  answer;  for 

as 
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as  the  codicil  confirms  the  will  with  the  exception  of       1825. 
those  parts  to  which  the  revocation  applied,  die  after      _^ 
purchased  estates  now  pass  by  the  will;  the  rerocation        agama 
could  not  apply  to  them,  for  at  the  time  of  the  revoca- 
tion the  will  had  no  operation  as  to  those  estates,  Good^ 
iiile  V.  Meredith,  (a) 

The  5th  and  6th  questions  are  more  important  ^r 
the  daughters.  It  has  already  been  fully  argued,  that 
the  devise  to  the  grandson  is  executory,  and  if  so,  the 
surplus  and  intermediate  rents  dther  go  to  the  heir  at 
law  or  pass  by  the  residuary  clause.  The  words  of  diat 
clause  are  clearly  sufficient  to  embrace  those  rents,  for 
the  testator  includes  every  thing  over  which  he  had  a 
disposing  power.  Now  it  cannot  be  denied,  that  he  had 
power  to  dispose  of  these  rents,  and  if  the  words  are 
sufficient  to  pass  the  property,  it  is  for  die  heir  at  law  to 
shew  that  the  testator  did  not  intend  it  to  pass.  Little 
can  be  added  to  the  argument  as  to  the  executory  devise, 
but  it  is  to  be  observed,  that  in  every  case  where  the 
devise  has  been  held  to  give  a  vested  interest,  the  part^ 
in  whom  it  vested  was  either  named  or  pointed  out^ 
and  where  pointed  out,  it  will  be  found  that  he  an- 
swered the  whole  description  given  in  the  will.  Here 
cbe  person  was  not  named,  nor  can  the  son  of  the  plain- 
tiffi  answer  the  whole  description,  until  he  attains  the 
a^  of  twenty-one  years,  and  takes  the  name  of  Elwes. 
The  circumstance  of  there  bdng  a  grandson  living  at 
the  date  of  the  codicil  is  against  him,  for  if  the  testator 
had  contemplated  him  in  particular  as  the  object  of  his 
bounty,  no  doubt  he  would  have  named  him. 

Cur.  adv.  vuU. 

(o)  tM,4:s.s, 

SB  2  The 


£L\rxf. 
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1825.  The  Judges  afterwards  sent  the  following  certificate; 

This   case  has  been  argued  before  us  by  Counsd. 
againu        We  havc  considered  it,  and  are  of  opinion, 

1st  That,  the  devise  of  the  freehold  part  of  the  estate 
at  Southwood  Parkj  and  of  the  freehold  farm  aiid  estate 
at  HaverhiUj  contained  in  the  will,  is  not  revoked  by 
the  codicil. 

2d.  That  the  manor  of  Marcham  did  pass  under  the 
residuary  devise  contained  in  the  testator's  will,  and  that 
such  devise  was  revoked  by  the  codicil.  ^ 

Sd.  That  the  manor  of  Marcham  did  pass  under  the 
codicil  to  the  first  son  of  the  plaintifi*,  Emify  Frances 
Di^ddj  who  shall  attain  twenty-one  years,  and  change 
his  name  to  Elwes. 

4th.  That  the  estate  of  JVUhersfield  and  Haverhitt, 
purchased  after  the  testator  made  his  will,  passed,  under 
the  devise  in  the  codicil,  to  the  first  son  of  die  plaioCt^ 
Emily  Frances  Duffield^  who  shall  attain  twenty-one 
years,  and  change  his  name  to  Elwes. 

5th.  That  the  surplus  rents  and  profits  of  the  said 
copyhold  estates  at  .Southwood  Parkj  and  of  the  said 
freehold  estate  at  the  same  place ;  and  of  the  said  free- 
liold  farm  and  estate  at  Haverhill,  after  providing  for 
the  maintenance  of  the  devisee  thereof,  belong  to  A.  H, 
Chambers,  the  surviving  trustee  under  the  will  of  (be 
testator,  until  a  first  son  of  the  said  plaintifi^,  E.  F.  Duf- 
Jield,  shall  attain  twenty-one  years ;  or  in  failure  of  such 
son,  till  a  daughter  shall  attain  that  age,  or  be  married 
with  consent,  according  to  the  will. 

6th.  That  the  intermediate  rents  and  profits  of  sucl^ 
of  the  testator's  freehold  estates  as  are  effectually  de- 
vised by  his  codicil  to  the  son  of  the  plaintifT,  E.  F.Pfjf- 
feld,  who  shall  first  attain  twenty-one  years,  and  change 

his 
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his  name  to  Elwes,  until  such  events  take  place,  belong  1825. 

to  A.  JT.  Chambers^  the  surviving  trustee  under  the  will  — 

of  the  testator.  ogam$t 


Elws«. 


J.  Bayley. 

G.  S.  HOLROYD. 
J.  LiTTLEDALE. 


Price  against  Varney.  nunday, 

Febniary  lOch. 

A^   RULE  had  been  obtained,  calling  upon  the  plain-  The  Court  i«- 

tilF  to  shew  cause  why  it  should  not  be  referred  to  ^Bwttf  to  tdc« 

the  Master,  to  take  an  account  of  the  rents  and  profits  ^^^^""'^^['^ 

received  by  the  plaintiff  out  of  an  estate  of  the  defendant  J!II]^**^^JLj 


in  his  possession  under  an  elegit,  and  why  the  plaintiff  ^**"*  plMotiff, 

should  not  give  up  possession  to  the  defendant,  if  it  possanonby 

▼iitu6  of  ftn 
should  be  found  that  all  the  monies  due  to  him  had  elegit,  and  or« 

been  received.     It  appeared  that  the  original  judgment  plaintiff  should 

obtained  by  the  plaintiff  was  for  43/.  105.     He  then  Son  Int'^^p!^ 

issued  an  elegit^  and  brought  ejectments  to  get  pos-  STIronilBidiM 

session  of  the  lands.     The  defendant's  aflidavit  shewed  tohunbadbwi^ 

raceifed. 

that  much  more  than  43/.  105.  had  been  received.  The 
plaintiff  swore  that  the  receipts  were  not  sufficient  to 
satisfy  the  original 'judgment,  and  the  costs  of  the  el^it 
and  ejectments. 


^  Brodrick  shewed  cause.  Hitherto  the  mode  of  get^ 
ting  back  possession  of  lands  taken  under  an  el^it,  has 
been  by  ejectment,  by  ftcire  facias  ad  computandum,  or 
by  application  to  a  court  of  equity.  And  the  latter  is 
the  roost  reasonable,  for  at  law  an  account  of  the  value 
at  which  the  land  is  estimated  by  the  sheriff  only  oan  be 
3  B  3  taken, 
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taken,  whereas  in  equity  it  is  of  the  actual  proceeds, 
and  there  interest  is  allowed  upon  the  debt,  Got^e^  v. 
Watson  (a),  Earl  of  Bath  v.  Earl  of  Bradford.{b) 

Per  Curiam.  The  plaintiff's  possession  is  by  virtue  of 
an  execution  issuing  out  of  this  Court,  and  the  prc^xised 
reference  is  only  to  take  an  account  of  the  monies  re- 
ceived under  that  execution.  No  doubt  the  master  will 
allow  every  thing  that  is  reasonable,  and  if  any  difficulties 
occur  in  taking  the  account  be  will  present  them  to  the 
Court 

Rule  absolute. 

(o)  5jilk,5l7.  (6)  2  Ke*.  sen.  589. 


lSJII?^'i9ib.  Wilson  against  Edwards. 

TOiil!^ut£S?  A  ^^^^  having  beea  obtained,  c^ng  on  the  pkine- 
abie  procen  tiff  to  shew  cause  why  the  declaraticm  should  not 

joiDtlj  agaixist  ^  ^ 

sererai,  may      be  Set  aside  for  irregularity  with  costs,  on  the  grouiid 

declare  sepa- 
rately against     that  the  plaintiff  sued  out  bailable  process  joindy  agaiast 

the  defendant  and  one  Thompson^  but  had  declared 

separately  against  the  defendant  alone. 

Comyn  shewed  cause  on  an  affidavit  stating  that  the 
bailable  process  had  been  sued  out  against  the  defendant 
and  Thompson  under  a  Judge's  order,  the  cause  of  aetion 
being  a  vicdent  assault  and  battery  committed  by  the 
two;  and  he  contended,  that  the  rule  as  to  joining  all 
the  defendants  in  tlie  declaration  against  whom  bailaU« 
process  has  issued,  applied  only  to  cases  of  contract  and 
not  to  cases  of  tort. 

2>.  F.  Jmci 
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Z>.  t.  Jones  in  support  of  the  nile^  insisted  that  the       1895.* 
role  WB8  not  confined  to  cases  of  contract,  but  that  in*      ^j^j^ 
all  cases  of  bailable  process  the  declaration  must,  as  t»     J^*^ 
the  joinder  of  parties,  agree  with  th(B  aiBdavit  to  hold  to 
bail,  and  with  the  process.    Ltmn  v.  Smith  (a),  SiaNes  v* 
Askley.{b) 

Per  Curiam.     It  does  not  appear  to  have  been  ever 
decided,  that  the  rule  in  question  is  applicable  to  actions  • 

of  tort,  and  on  principle  we  think  that  it  is  not.     The 
present  rule  must  therefore  be  discharged. 

Rule  discharged,  (c) 

(a)  ^EoHy  599.  (b)  \B.iP.  49. 

(c)  SMSpeneem.  SooH,  1  ^.  f  P.  la    Ckapman  ▼.  EUmip^K.  it  8S. 
Tkompum  ▼.  Cotter,  1  AT.  4*  f  .  5S*    Jonge  t.  Murray,  1  Mar$IL  274. 


Cave  against  Massy.  aatuniay, 

^  February  ISth. 

A  RULE  nisi  for  quashing  the  writ  of  error,  or  for  Where  a  da- 
...      feocUuit  obtaiii- 

leave  to  take  out  execution,  notwithstanding  the  ^timetopiMd 
writ  of  error,  had  been  obtained  on  an  affidavit  stating  ^ving  judg- 
that  the  defendant  had,  in  Michaelmas  term,  obtamed  time  J^'  M?Ift«r. 
to  plead  on  the  terms-  of  pving  judgment  of  lliat  term.     J^^  Sw*, 

the  Couirt   * 
quashed  the 

D.  F.  Jaws  shewed'  cause.    The^  affidavit  in  support  writ. 
of  the  rule  does  not  contain  sufficient  grounds  for  the 
motiook    The  Court  do  not  act  upon  conjecitures  as  to 
the  writ  of  error  being  brought  for  delay,  but  rdfUto  Hq' 
interfere  unless  there  be  a  distinct  admission  by  the 
party,  that  the  writ  of  error  is  for  delay.    As  to  the 

3  B  4  circum- 
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1825.  circumstance  of  the  defendant  having  obtained  time  to 
"T^"*  plead  in  Michaeltnas  term,  on  the  terms  of  giving  jiidg- 
againu       ment  of  that  term ;  it  is  true,  that  a  writ  of  error,  if 

Masst* 

broi^ht  at  that  time^  would  have  been  returnable  io 
Michaelmas  term,  yet  the  Court  has  never  quashed  a 
writ  of  error  merely  on  the  ground  of  such  a  calculation 
of  time.  The  plaintiff  should  have  objected  to  the  de- 
fendant's being  allowed  time  to  plead,  unless  under  the 
express  stipulation  that  no  writ  of  error  should  be 
brought. 

J.  Williams^  contrik,  was  stopped  by  tlie  Court 

Per  Curiam.  This  appears  to  us  to  be  a  case  ibr 
quashing  the  writ  of  error.  The  defendant  obtained 
time  to  plead  in  Michaelmas  term,  on  the  tenns  of 
giving  judgment  of  that  term,  which  must  mean  an 
available  judgment  If  a  writ  of  error  had  been  brought, 
then  die  writ  of  error  would  have  been  returnable  last 
term.  By  this  breach  of  engagement,  unless  we  quashed 
the  writ  of  error,  the  defendant  would  gain  a  term. 

Rule  absolute. 


.  /u.  /^tJZA/^^ .•jit^s*^  2.^^.MC7/^ 


^y^\^^  Plunkett  against  Buchanan. 

^iT  tof^*  X).  ^*  "f^^^  (^**  whom  was  Bompas)  shewed  caose 
▼eno  an  oat-  against  a  rule  for  reversing  an  outlawry  on  pay- 

lawry,  does  Dot  r  j  i  j 

appear  in  per-  mcut  of  costs,  and  ou  the  defendant's  putting  in  and 
attorney,  it  perfecting  bail,  in  the  alternative  of  satisfying  the  judg- 
IJffidl^t  ATt*"^  ^^^  ®r  rendering  the  defendant ;  and  he  took  a  preli- 
l!lte  mT/L    binary  objection,  that  it  did  not  appear  on  the  aflMavite 

Ktance  of  the  in 

outlair. 
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in  support  of  the  rule  that  the  applieadoB  was  made  at  1825* 
tbe  instance  and  by  the  authority  oPthe  outlaw.  Before  p  ^. 
the  statute  5W.4rM.  c.  18.  s.  S.  the  party  outlawed  most       agamsi 

BOCHAHAN. 

have  appeared  mpersonj  and  though  by  that  statute  he 
may  appear  hf  atiamei/,  yet  at  least  it  must  be  distinctly 
shewn  by  affidavit  that  the  attorney  is  duly  authorised 
by  him  to  make  the  application.  He  was  then  stopped 
by  the  Court 

Fm  JPoUock  and  Tindalj  in  support  of  the  rule^  con- 
tended that  it  was  not  necessacjr  that  any  such  authority 
should  appear  on  affidavit.  They  received  their  in* 
stnictions  firom  an  attorney,  who  must  be  taken  to  have 
made  the  implication  with  the  privity  and  in  obedience 
to  the  directions  of  the  outlaw. 

• 

The  Court)  however,  were  dearly  of  opinion,  that 

where  the  party  did  not  appear  in  pezson,  it  should  be 

expressly  stated  in  die  affidavits  that  the  attorney  was 

authorised  by  him  to  make  the  application  on  his  behalf. 

Rule  dischaiged. 


END   OF   HILARY  TERM. 


7d6  CASES  IN  HILARY  TERM 

Laidlbu  against  Elliott,  (a) 


In  case  tgaintt  r^ASE  agaitiB^  an  attorney  for  negligence.  The  de- 
M^^^,  h  claration  stated  that  in  Hila^  term  S  &  4  G.  4.  ^nio- 

22'^tS^hi  tiflF  recovered  a  judgment  in  K.  B.  against  one  Hiall  for 
^bt^ned&ua  272/.;  that  whilst  that  suit  was  depending,  to  wit,  in 
i"^PJ«^  who  ^*  ^'  ^  ^*  *•*  ^^^^  pessom  became  bail  fotHall;  that 
surrendered  in   n^p  |i|^  re60vei?y  of  the  soid  judimeBt,  viz.^  on- the  I3lh 

diichargeof  hu  r  f      o 

iMUonthedAy  of  April  lB2Sy  HoU  x&kdeted  in  dischai^  of  hid  baif^ 

preceding  the 

euoigndAyof  aod  was  theieupon  committed  to*  the  cusKkiy  of  the 
tice  oir  the  sur-  Marshal  at  the  suit  of  tba  said  plaiBtiS;  and  theee 
giYenimS  two  continued  until  superseded  a»  hereinafter  mefltioded; 
^f n'SthTIfa^  that  the  plaintiff  employed  the  now  defendant  as  bis 
^*^  ^^''^Soofin  ^^^^^<^i^®y  ^  ^^^  ^^^y  ^^  ^  ^^^  ^'^  heisg  so  Air- 
s. T.'mB m-    i^dered  and  committed  as* aforesaid^  he^ thesaii  HaU^ 

perMded,  and 

diMOiarged  out  by  the  rols  and  praetice^  of  die  Cdurt  of  K.K  <Mi^t 

of  custody  by  i  .       r    i_ 

a  Judge  of  to  hpvve  been  charflfid  ia  tKe^utioB  at  the  suit  ei  toe 
that  the  prewnt  pUinliff,  in  ovder  to  prevent  his  being  discharged  out  of 
nottemain^  ^^  ^d  custody  without  first  pa3ring  off  or  makiog 
jff°^'^pro^  satbiaction  to  the  plaintiff  for  the  said  damages,  co6ta» 
wodtdLwM^      and  charges^    of  all  which  premises    defendant  had 

much  as  the 

two  terms  allowed  by  the  rule  of  court,  IT.  7.  26  G»  5,  for  charging  a  prisoner  in  execotion, 
are  to  be  calculated  from  the  time  of  giving  notice  of  the  surrender,  which  in  this  gsk  wet 
not  done  until  after  the  legal  commencement  of  E»  T. :  Held,  secondly,  that  even  if  H> 
had  been  properly  superseded,  still  the  present  defendant  would  not  have  been  liable  to  an 
action  for  negligence,  the  meaning  of  the  rule  of  court  being  obscure. 

(a)  In  pursuance  of  the  king's  warrant,  issued  ten  days  before  the  cod 
of  HUary  term,  three  of  the  Judges  of  this  court  sat,  as  on  fenncr  coos* 
sions,  on  the  14th  of  February  and  the  following  days  until  Saiurday  the 
19th  of  February  inclusire;  and  on  Afom/oy  the  1 1th  of  .^^prtfand  tb* 
following  days  until  Saturday  the  1 6th  induafe.  During  that  period  Ihii 
and  the  following  uses  were  argued. 

ic  notice, 
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notice,  yet  defendant  wholly  neglected  to  charge  Hatf       1885« 


TiAiDLia 


in  execution  as  aforesaid,  by  means  whereof  he  was,  oa^ 

the  16th  ofMcnff  in  the  fourth  yetir  of  the  reign  afore*>       agakm 

£li>UOVT> 

smdy  discharged  out  of  the  custody  of  the  marshal,  the  ^ 

damages  and    costs    aforesaid    being    wholly  unpaid, 
whereby  the  plaintiff  hath  been  prevented  from  obtain- 
ing those  damages  and  costs.     Plea,  not  guiit^r.    At  the 
trial  before  Bayley  J.  at  the  last  Summer  assizes  for 
Nbrtkumberlandy  it  appeared  that  the  plaintiff  recovered  a 
jadgment  against  Hall^  and  that  the  latter  surrendered 
in  discharge  of  his  bail,  as  alleged  in  the  declaration. 
That  surrender  was  on  Saturday  the  12th  of  Aprilf  the 
essoign  day  of  Easier  term  was  the  13th,  and  notice  of 
the  surrender  was  not  given  until  the  14th  of  the  same 
month.    In  Trinity  term  4  6, 4.,  Hail  appUed  to  one  of 
the  Judges  of  this  court  to  be  discharged  out  of  custody, 
on  the  ground  that,  according  to  the  rule  of  court  of 
Hilary  term  26  6.  8.  (a)  he  ought  to  have  been  charged 
in  execution  before  the  end  of  Easta*  term,  {b)    The 
defendant's  agent  attended  and  opposed  the  applicatiout 
but  an  order  was  made  for  HaUT^  discharge^  and  the 
Court  refused  to  grant  a  new  ca.  sa.  which  the  defend- 
ant applied  for  oa  the  ground  that  HaU  had  been  ]0»- 
properly  discharged.     Soon  after  HaU  was  discfaargedy 
ihe  defendant  wrote  to  ^  plaintifi^  saying  that  it  never 

(a)  That  rule,  as  fiur  as  it  rdates  to  this  matter,  is  as  follows :  «'  In 
case  of  a  surrender  in  discharge  of  bail  after  trial  had  or  final  judgment 
obtained,  uidess  the  plaintiff  shall  caose  the  defendant  to  be  chsrged  in 
exectttioQ  within  two  terms  next  after  such  surrender,  and  due  noiioe 
thereof,  of  which  two  terms  the  tenn  wherein  such  sunender  shall  be  * 
made  shall  be  taken  to  be  one,  in  case  no  writ  of  error  shaU  be  depending 
01  ifQunction  obtained  fat  suy  of  proceedings,  the  prisoner  sbaU  be  dis- 
charged out  of  custody  by  supcrMdeas." 

{b)  See  Neil  ▼.  Lotdace,  8  TaunU  674. 

was 


Eluott. 
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1825.        was  his  intention  to  charge  Hall  in  execution,  because 
""■"""        he  feared  he  would  take  the  benefit  of  the  insolvent  act. 

Laidlkr 

agaimi        Some  evidence  was  given  to  shew  that  HalTs  friends 
would  have  paid  a  part  of  the  debt  in  order  to  procure 
his  liberation,  if  he  had  been  detained  in  custody.    Upon 
this  evidence  it  was  urged  for  the  defendant  that  the 
discharge  of  HaU  was  not  warranted  by  the  rule  of 
court,  26  G.  3.,  or  at  all  events  that  the  practice  was  so 
doubtful  that  the  defendant's  mistake  respecting  it  was 
not  such  n^ligence  as  gave  his  client  a  right  of  action. 
The  learned  Judge  reserved  these  points,  and  the  plain- 
tiff having  gained  a  verdict,  Brougham^  in  Michaelmas 
term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  and  now 

AUerson  (with  whom  was  Scarlett)  shewed  cause.  The 
defendant  ought  to  have  charged  Hall  in  execution  before 
the  end  of  Easter  term.  That  was  decided  by  Best  J. 
'at  chambers ;  and  that  decision  was  confirmed  by  the  re- 
fusal of  this  Court  to  grant  a  new  ca.  sa.  {^Bai/ly  3. 
The  rule  of  court  is  obscure,  and  perhaps  the  calculation 
should  be  made  from  the  giving  of  the  notice.]  The 
words  *<  due  notice"  are  omitted  in  the  second  brandi 
of  the  rule,  and  therefore,  although  notice  of  the  sur- 
render must  be  given,  yet  the  time  within  whidi  the 
prisoner  is  to  be  charged  in  execution  is  to  be  computed 
from  the  surrender,  and  not  from  the  giving  of  the 
notice.  Then,  secondly,  it  is  true  that  in  Pitt  v. 
Yalden  (a)  the  Court  held  that  a  mistake  as  to  a  nice 
point  of  practice  was  not  sufficient  to  give  a  right  of 
action  against  an  attorney ;  but,  in  order  to  bring  him- 
self within  that  case,  the  defendant  should  have  shewn 

(•)  4  Burr,  2060. 

that 
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that   his  conduct  was  ibunded  on  a  mistake  as  to  the        1825. 

practice.     Here  it  did  not  appear  that  the  defendant      , 

Laidur 
was  misled  by  the  obscurity  of  the  rule  of  court,  for  in       agamu 

£lliott. 
his  letter  to  the  plaintiff  he  declared  that  he  never  in- 
tended to  charge  Hall  in  execution ;  which  makes  this 
case  resemble  that  of  RusseU  v.  Palmer,  {a) 

JVightman  contra.     The  defendant  put  the  right  con- 
struction upon  the  rule  of  court.     That  requires  that  a 
defendant  having  surrendered,  and  given  due  notice 
thereof,   shall  be  superseded  unless  he  is  charged   in 
execution  within  .two  terms  after  the  surrender.     That 
must  mean  a  surrender  whereof  notice  has  been  given, 
Rex  ▼.  Sheriff^  of  Londxm.  (6)     At  all  events,  the  mean- 
ing of  the  rule  is  very  doubtful,  and  it  appeared  in 
evidence  that  the  defendant  was  misled  by  it,  and  he  did 
all  in  his  power  to  detain  HaU^  for  he  opposed  his  dis- 
charge in  the  first  instance,  and  afterwards  applied  to  . 
the  Court  for  a  firesh  ca.  sa.    That  is  a  sufficient  answer 
to  the  action,  Bailde  v.  Chandless  (c),  Pitt  v.  Yalden.  {d) 

Bayley  J.  I  am  of  opinion  that  a  nonsuit  must  be 
entered  in  this  case.  It  was  an  action  against  an  at- 
torney for  negligence,  in  not  charging  a  defendant  in 
execution  in  due  time,  whereby  the  plaintiff  alleged  that 
he  lost  the  fruits  of  his  judgment.  At  the  trial  two 
points  were  made  for  the  defendant;  first,  that  the  pri- 
soner in  the  former  action  was  improperly  superseded ; 
secondly,  that  even  if  the  supersedeas  was  proper,  still 
the  defendant  was  not  guilty  of  such  negligence  as  en- 
tided  the  plaintiff  to  maintain  this  action.     Now  it  was 

(a)  2  WUu  325.  (6)  1  Price,  338. 

(c)  3  Campb.  1 7.  (rf)  4  Burr.  206a 

decided 
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182&  decided  in  the  case  of  Pitt  v.  Yalden,  which  case  oc- 
curred after  the  decision  of  Russell  r.  Palmer^  that  a  mere 
mistake  will  not  give  a  right  of  acdon  against  an  attorn^, 
but  it  must  be  shewn  that  diere  has  been  in  his  oondoct 
erassa  negligentia,  or  lata  culpa.  Upon  the  authority 
of  that  cases  I  should  have  thought  that  the  n^Iigence 
in  this  case  was  not  sufficient  to  constitute  the  found- 
ation of  an  action,  even  supposing  the  supersedeas  to 
have  been  proper.  But  upon  that  point,  I  think  that  a 
mature  consideraticm  of  the  rule  of  court  is  suffident  to 
shew  that  the  prisoner  was  not  superseded[>}e.  It  ap- 
peared in  evidence  that  Hall,  the  ddendant  in  the 
original  action,  was  rendered  on  Saturday  the  12th  of 
Aprils  the  next  day  was  the  essoign  day  of  Easter  term, 
and  notice  of  the  render  was  given  on  the  1 4th.  The 
render,  then,  was  of  Hilary  vacation,  but  notice  of  it 
was  not  given  until  after  the  l^al  commencemene  of 
Easter  term ;  and  the  question  is,  whether  Hilary  term 
is  to  be  Reckoned  as  one  of  the  two  within  winch  ihe 
present  defendant  was  bound  to  charge  HaU  in  exe^ 
cution.  I  am  of  opinion  that  it  was  not,  but  that 
Easter  term  was  th^  first,  so  that  the  prisoner  might 
have  been  charged  in  execution  at  any  time  before  the 
end  of  Trinity  term.  In  th^  latter  branch  of  the  rul^ 
the  word  <<  notice**  is  certainly  omitted ;  but  as  in  the 
former  part  of  it  that  word  is  coupled  with  «  surrender,'* 
I  think  that  the  surrender  afterwards  spoken  of  must 
mean  "  notified  surrender."  Unless,  therefore,  the 
interval  between  the  essoign  day  and  the  fiill  term  is  to 
be  considered  as  part  of  the  preceding  vacation,  the 
prisoner  was  discharged  within  two  terms  after  notice 
was  given  of  his  surrender.  That  it  cannot  be  so  con- 
sidered is  plain  firom  the  course  of  practice  whidi  for- 
merly 
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merly  pirevailed ;  for  until  times  comparatively  raodera, 
oue  of  the  Judges  always  went  down  to  court  on  the 
esaoiga  day,  for  the  purpose  of  opening  the  term  and 
hemng  the  essoigns ;  that  day  is  therefore  a  part  of  the 
tcgrm.  That  being  so,  I  am  of  opinion  that  the  prisoner 
was  not  supersedeable  at  the  end  of  Easier  term ;  the 
piKsent  defendant,  therefore,  was  not  guilty  of  negii- 
genca  in  not  having  charged  him  in  execution  before 
that  time,  and  consequently  this  action  cannot  be  main<p 
taiaecL 


7« 


1825. 


LjaDLSB 

Eluon. 


HoLROYD  J.    I  agree  in  thinking  that  Htdl  was  not 
supersedeaUe.     The  surrender  meant,  in  the  rule  of 
court  referred  to,  is  a  notified  surrender,  and  the  cal- 
culation of  the  imprisonment  is  to  be  made  from  that 
Ume.     I  also  think  that  the  essoign  day  is  to  be*con- 
sidered  as  a  part  of  the  term.     It  appears  that  a  bill 
filed  against  the  warden  of  the  Fleet  in  vacation,  is  filed 
as  of  the  preceding  term,  but  a  bill  filed  on  the  essoign 
day,   ox  between  that  and  the  full  term,  is  filed  as  of 
that,  and  not  of  the  preceding  term.     As  to  the  other 
principle,  I  am  of  opinion  that  there  must  be  crassa 
negligentia  to  make  an  attorney  liable  lo  an  action 
according  to  the  decision  in  Pitt  v.  YtUderh  which  case 
was  decided  after  much  consideration. 


LiTTLEDALE  J.  I  think  diat  it  was  not  necessary  to 
charge  Hall^  the  defendant  in  the  original  suit,  in  exe* 
ctttion  until  the  end  of  Trinity  term.  The  time  within 
which  a  defendant  is  to  be  so  charged  does  not  begin 
to  run  until  notice  of  his  surrender  has  been  given. 
Then  notice  not  having  been  given  until  the  14th  of 
Aprils  the  day  after  the  essoign  day  of  Easter  term,  I 

think 


yfjciff  into  couirt»  w4,on|th^ifcifl^^  t;ffPfflbl:>fWftl«^ 
9Wd  for  busin^,,t^^}fiiU|C9ijftjga|^,3gtt^ 
ally  b^en  Qou^idered^.tbp  ^^.jfffffg^^^  Vffi%S 
^e  rule  iv  qM^tipn^ere  to .bei  di^^t|j  cyTgtqjrtlit 
.quite  ngr^,  that,  thej  d^eadup;  .WB?,i»t>t>,guffeB  rfjrt»(b 
cra^.  nflj^^tia..  w][u9his,w^^5esf}^,|o  ^e  ^9*,«#tn«fr 
fiction.    A  nonsuit  n^t  ihere^ire  it)$^i^#n^T     Jnuicf, 

A  eertifictted     A  SSUMPSIT  pu  a  promissoiy  not^  t^  %v^>^!) 
maj nMintun  .and  labour.     Flea,  non-assumpsit^  anqi^pQl^f^  ^|* 

Kooreraconu  set  .off.     At  the  trial  before  Mewnder  CfJJip  f^jbf^^ 
f'r^  •         Suiter  assizes  for  die  county  of  Cambri^p  ^^^  ^') 
plaindfT  proved,  the  defepdant's  handsnn^^ogA^jjj^ij^Qig^^ 

PlS"^  ^^""^  afl  attoniey  pr  a  j^^J^j^j^jjitJ^hs^r 
r^*«»rf  C  I  III  JC*^ 
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ofhis  demand  forbnsiness  done,  and  he  left  it  to  the  jury  to  18f  & 
find  for  the  plamtiff  or  defendant  according  as  they  thoaght 
upon  the  evidence  that  the  amount  of  the  set  off  proved, 
did  or  did  not  exceed  the  plaintifTs  demand  upon  the 
promissory  note.  The  jury  found  for  the  defendant. 
A  rule  nisi  Ibr  a  new  trial  was  obtained  in  last  Michael^ 
mas  term,  on  the  ground  that  the  plaintiff  was  entitled 
ta  recover  the  amount  of  his  bill  for  conveyancing,  and 
also  on  the  ground  that  the  verdict  was  against  evidence. 
The  Lord  C.  B.  reported  to  the  court  that  he  was  of 
opinion  that  tlie  verdict  was  against  the  evidence,  and 
now  Siorks  was  heard  against  the  rule,  and  Dooer 
contr^  The  former  cited  Jenkins  v.  Skuk^  sittings 
after  Easier  term  1824,  in  which  BeU  C.  J.  ruled  at 
nisi  prius  that  a  certificated  conveyancer  could  not 
maintain  an  action  for  his  fees. 

Per  Curiam.  There  must  be  a  new  trial  in  this  case. 
One  part  of  the  plaintiff's  claim,  viz.  that  for  business 
done  was  wholly  withdrawn  from  the  consideration  of 
the  jury,  because  the  Lord  C.  B.  was  of  opinion  that 
^  the  plaintiff  could  not  maintain  any  action  to  recover 
that  sum.  The  general  rule  is,  that  any  man  who 
bestows  his  labour  for  another,  has  a  right  of  action  to 
recover  a  compensation  for  that  labour.  There  are  two 
exceptions  to  that  rule,  viz.  physicians  and  barristers. 
The  law  supposes  them,  to  act  with  a  view  to  an 
honorary  reward.  In  the  other  degrees  of  those  pro- 
iessions  parties  may  recover  for  their  services.  An 
attorney  may  recover  for  conveyancing.  So  a  suij[eon 
may  recover  for  attendance.  Then  if  that  be  so,  there 
is  nothing  to  take  a  conveyancer,  who  is  not  a  barrister, 
out  of  the  general  rule  of  law  by  which  a  man  who 
Vol.  IIL  SO  tastowi 
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X825.  bestows  his  labour  for  the  bede&t  of  adoCber  has  a  right 
of  action  for  a  reasonable  compensation  for  his  labour* 
The  rule  for  a  new  trial  must  therefore  be  made  absolute. 

Rule  absolute. 


Bmicjisi 


Ewer  and   Another,    Assignees  of  Ray  and 
.  Another,  against  Ambrose  atid  John  Baker* 

A«impiit  for      \  SSUMPSIT  for  money  had  and  re<^ived,  and  on 

money  had  mnd   JTl.  "^ 

received.  Piei, .        an  account  Stated.     John  Buler  suiTered  jadffli^[it 

Uiat  the  pro- 

misesinttiede-  by  defauli,  find  afterwards  died,  and  his  death  was  siig- 
tioDedwere  j^ested  onth^  rolL  Plea  in  abatement  by  Ambrose^  that 
fendantjoiDUy"  the  promises  were  made  by  him  jointly  with  thht  and 
uili^  uii^oD?'^  Samuel  Baker.  Replication  that  they  were  made  jointly 
^'f^^H^^b^  by  defendant  and  J.  Baker,  and  not  by  the  thre«3,  and 
the  defendaoft,    issue  tliereon.     At  the  trial  before  ijaseiee  J.  at  the 

to  prove  a  part- 

nenhip,  butbe   Summer  assizes  for  xhe  county  of  SuffHk^  1S84,  the 

proved  the  con- 

trary;  the  de.    defendant  Called  Samuel  Baker ^  the  alleged  joint  ccm- 

feodaDt  then 

tendered  in  tractor,  to  prove  the  plea  in  abatement.     He  dtated 

answer  of  ^.j9.  that  he  ever  was  a  partner,  but  he  admitted  that  articles 

chancCTy^^in  ^  of  partnership  were  prepared,  but  not  executed,  by  whith 

swore  t^fup  ^®  ^^  ^^  ^^^®  '^^^  ^  partner ;  that  he  drew  cbedks  in 

to  a  certain  the  name  of  the  firm,  and  received  lariie  sums  from  the 

time  he  was  a  '  o 

])artner  with  the  bankrupts,  who  Were  defendant's  bankers,  on  account  of 

defendant:  i       /•  i 

Sembie,that      the  firm:    the  profits  were  divided  between  Ambrose 

not  admissible    &nd  iTbAn  Baker.    The  witness  lived  on  the  preouses 

teSuSl^A?       where  the  business  was  carried  on.  The  defendant's  cotm- 

ITwaM^f     sel,  in  order  to  prove  that  S.  Baker  was  a  panoer,  pro- 
credit  A.  B. 
the  defendant's 
own  witness;  but| 

Held,  that  it  was  competent  to  tlie  defendant,  after  4.  Bn  liad  denifid  tli«  ptttoanhip^ 
to  proTt  the  eminence  of  it  by  pther  witnesses. 

posed 


^^^^^WW^RP 
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posed  to  r^a<^  in  ^vicj^nce  an  answer  in  Chancery  of      tB95* 

John   and  S.  jBaker  to   a  bill  filed   against  them   by       ' 

Ambrose  in  J  821,   for   a   dissolution  of  the   partner- 

s(iip  apd  an  account.     The  learned  Judge  inclined  to 

think   that  the  evidence  was  not  admissible,  on  the 

gTQund  that  it  was  produced  in  order  to  contradict  the 

defendant's  own  witness;  but,  in  order  to  prevent  the 

cfipse  coming  down   ag^in>  he  received  it,  reserving 

lil;ie|ty  to  tbi^  plaintiffs,  in  case  the  verdict  should  be 

against  them,  to  move  the  Court  to  enter  the  verdict 

for  then)*    By  the  answer  it  appeared,  t^at  in  ISlSy 

Samud  Baker  had  become  a   partner  with  bid  father 

JoAn  Ba^^  and  Ambrose^  and  that  that  partnership  con-^ 

tiimed  down  to  the  time  when  the  answer  was  filed  in 

4prU  1821.    The  defendant  then  cabled  two  other  wit-« 

Qessea,  to  prove  that  Samuel  Baker  was  a  partner.    Thia 

evidence  wa^  otgected  to  on  the  ground  thdt  the  defend-* 

ant  could  nqt  contradict  his  own  witness.    One  of  then^ 

stat^  that  on  the  I3tb  oi  Apily  1820,  Ambrose  and  the 

two  Majkers  n^et  him,  by  appointment,  to  disci^is  the 

s^te  of  the  partnership;  that  they  all  three  took  a  part^ 

^^d  )ie  sa^d  that  he,  the  witnessi  bad  borrowed  money 

to  enable  Ambrose  to  i^rease  bis  capital,  and  to  enter- 

into  partnership  with  John  Baker  and  Samuel  Baker^ 

The  other  witness  stated  that  he  had  done  business  with 

the  firm  o(  Baker  and  Ambrose^  and  that  it  consisted  of 

4m((K0se^  John  Baker^  i^nd  Samuel  ^iaker^  b^  that  h^ 

oqas^ere^  Sa^omel  Baker  to  be  ^  partner  as  well  as  tiie 

Q{j^rs.,    XI^^  4^n>ed  Judgq  left  it  to  the  ^ury  to  find 

fpr  t))^,  .plaintiff  or  defendant  according  as  they  gave^ 

credit  tp  Samuel  Baker^s  answer  in  Chancery,  or  to  hi& 

testimony  given  in   court.     They  found  a  verdict  for 

the  dtifetklant.    A  rule  nis-i  having  been  obtained  in 
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1825.       Michaelmas  term  to  enter  a  verdict  for  the  plainti£^  on 
■*"****       the  objections  taken  at  the  trial, 

iStork's  and  Dover  now  shewed  cause.  Alexander  ▼• 
Gibsoti{a)  is  an  authority  to  shew  that  if  a  witness 
proves  facts  in  a  cause  which  make  against  the  party 
who  calls  him,  the  par^  may  call  other  witnesses  to 
contradict  him  as  to  those  facts.  In  such  case  the' 
facts  are  evidence  in  the  cause,  and  the  other  witnesses 
are  riot  called  directly  to  discredit  the  first  witness,  the 
impeachment  of  his  credit  is  incidental  and  conse- 
quential  only. 

!Botfe  cohtra.  The  effect  of  the  answer  was  to  im* 
peach  the  credit  of  the  witness  called  by  the  defendant,  . 
and  upon  whose  credit  he  rested  his  case.  Now  that 
was  clearly  inadmissible.  The  same  observation  appUes 
to  the  other  witnesses.  They  were  called  to  prove  the 
fact  o{  Samuel  Baker  being  a  partner,  he  himself  having 
disproved  it.  At  all  events,  if  the  answer  was  ad- 
missible, the  positive  testimony  of  Samuel  Baker  that  he 
was  hot  a  partner  is  much  stronger  than  the  evidence  of 
the  other  witnesses,  who  merely  believed  him  to  be  a 
partner. 

BaITlet  J.    There  have  been  cases  in  which,  wlien  a 
witneiss  called  to  make  out  a  substantive  case  disproved 
iliat  cisise,  the  party  calling  him  has'been  allowed  to  prove 
it  by  other  witnesses.     But  those  were  cases  where  a  wit-  ' 
ness  was  forced  upon  the  party  by  law;  as,  for  instance,"a  ^ 
tubscribing  witness  to  a  deed  or  will.     Thus  in  X^owe  y*  ' 

(a)  2  Cfluy.  555. 
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Jcliffk  {a\  toe  subscribing  witnesses  to  a  will  swore  to 
the  testator's  insanity,  yet  the  plaintiff  was  allowed  to 
examine  other  witnesses  in  support  of  hi^  case,  tq  prpve 
that  the  testator  was  sane.  So  in  Pike  v.  Badmeringj 
cited  in  2  Strange^  1096,  where  the  three  subscribing 
witnesses  to  a  will  denied  tlieir  hands,  the  pljaintiff  was 
permitted  tq  contradict  that  evidence.  This  case  differs 
from  those,  inasmuch  as  the  witness  was  not  forced  on 
the  party,  but  I  have  no  doubt  that  if  a  witness  gives 
evidence  contrary  to  that  which  the  party  calling  him 
expects,  the  party  is  at  liberty  afterwards  to  make  out 
his  own  case  by  other  witnesses.  (6)  I  doubt,  however, 
whether  the  defendant  was  at  liberty  to  put  in  t^e 
answer  in  Chancery  of  the  witness  in  order  to  discredit 
him.  It  was  competent  to  the  plaintiff  in  cross-exap* 
mination  to  have  asked  the  witness  if  he  had  sworn,  in 
his  answer  in  Chancery,  contrary  to  the  fact  he  was 
then  dieposing  to;  and  if  he  had  said  that  he  had  not, 
then  the  plaintifl^  in  order  to  discredit  him^  might  have 
given  the  answer  in  evidence ;  but  he  could  not  do  so 
without  putting  the  pi^liminary  question  to  him.  But 
I  think  the  defendant  ought  not  to  have  been  permitted 
so  to  discredit  his  own  witness.  The  present  impression 
of  my  mind  therefore  is,  that  the  answer  ought  not  to 
have  been  received  in  evidence.  At  all  events,  I  think 
there  ought  to  be  a  new  trial,  because  the  answer  of  it- 
self was  not  evidence  of  any  fact,  and  it  was  leh  to  the 
)ur\  to  consider  whether  they  would  credit  the  testimony 
given  by  the  witness  at  the  trial,  or  that  given  in  his 
answer  jp  Chancery.  I  think,  however,  that  the  eyi- 
dence  ojf  Wing  and  Spark  was  admissible  to  prove  the 


(o)  1  JBlaek.  3S5<  (p)  Bichardson  t.  jtiUmt  2  Stark*  834, 
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1SS£.      &c€  ctf  the  pBTtnetsbip,  snd  tbat  it  Mght  to  bftTfe  beai 

left  to  tliejinfy  to  coniidet  whedier^they  iter^'hat  satis- 

agtom      -Bed  from  their  eyidenc^  coupled  widi  th6  other  Acts  of 

Akh'  eftde,  that  A^ere  was  an  ostensible  pMtiiersbij>f»- 

tween  the  two  £aA:^5  and  ^m&rasf. 

HoLK6Vd  J.  I  also  think  th6te  ongfat  to  be  a  View 
trial.  I  take  the  rale  of  law  to  be,  that  if  a  wither 
proves  a  case  f^iiist  the  party  ealHtig  hun,  fhe^I^ter 
may  $hew  the  tmtlr  by  other  wltiiesse^.  But  it  hfvfi^ 
doubtediy  ttde^  that  if  a  p^^y  calls  a  witn^s  to  pro^e 
a  fact,  he  dannot,  when  he  ficrds  the  witness  proves  the 
contrary,  give  general  evidence  to  shew  that  that'witne^ 
is  not  to  be  believed  on  his  oath;  bnt  he  may  shew  by 
other  evidence  that  he  is  mistaken  as  to  l^e  (act  wfaidi 
he  is  cidled  to  prove.  It  may  adn^t  of  doubt  whc^tfier 
the  answer  were  admissible  at  ail.  It  certaiilly  WM  not 
admissible  to  prove  generally  that  the  witness  was  not 
worthy  of  any  credit.  It  mighty  periiaps,  be  adWMssible 
if  the  dtect  at  it  were  only  to  shew  tlitft^  as  to  the  pir- 
ticnlar  fact  sworn  to  at  the  trials  the  witne^  trta  mis- 
taken. Bnt  if  itji  efl^t  wet^  6n}y  to  sh^w  thdt  the  witae^ 
wa^  not  worthy  of  credit,  then  H  wa^tMH  admi^ible,  and 
then*,  cotrpled  With  the  evidence  ffhfen  by  fRhg  and 
Sparks,  the  juky  mi^ t  perimp^  fairly  lil^e  'Ootne^  to  ihe 
cobdusidn;  that  there  wl^s  an  ostensible  pMbetMpi  It  is 
tinneoessary  to  decide  whether  the  an^ei'VftsidbdMbte, 
t)etiai!rse  I  aA  tlerirty  6P  opinldn  that  it  was  not  admis- 
sible to  prove  substantively  the  partnership.  But  it  is 
a  viery  dfiflfer^nt  question,  whethet  it  ws^ttoi  ^idence  to 
destroy  the  credit  of  the  witness  as  to  the^wmjcntef,^ 
to  which  be^worew  Now»  the  leartied  Judge^tenaidired 
the  answer  as  if  it  were  substantive  eviSenc^  of'thefiict 

of 
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of  UKt  pwtnersbip.-  At  most  it  was  only  evidence  to 
destroy  the  credit  of  the  witness  as  to  the  particular  fact 
sworiii  tp ;  uxid  that  being  so,  I  think  the  case  was  not 
properly  presented  to  the  jury,  and  that  there  ought  to 
be  a  new  trial. 

LiTTLBOAi^s  J.     Where  a  witness  is  called  by  a  pattjf 
to  prove  his  casci  and  he  di^roves  that  case»  I  think 

the  party  is  still  at  liberty  to  prove  his  case  by  othei^ 

* 

witnesses.    It  would  be  a  great  hardship  if  the  rule 

were  otherwise  for  if  a  party  had  four  witnesses  upon 

whom  he  relied  to  prove  his  case,  it  would  be  very 

hardy  that  by  calling  first  the  one  who  happened  to  dis^ 

prove  it,  he  should  be  deprived  of  the  testimony  of 

the  other  three.     If  he  had  called  the  three  before  the 

other  who  had  disproved  the  cas^  it  would  have  been 

a  question  fpr  the  jury  upon  the  evidence  whether  they 

would  give  credit  .to  the  throe  or  to  the  one.     The  order 

in  which  the  witnesses  happen  to  be  called  ought  not 

^r^re  to  make  any  difference.    It  tnay  be  a  doubtful 

question,  whether  the  answer  in  Chancery  was  properly 

received  to  prove  a  different  state  of  facts  from  ihat 

which  the  witness  had  sworn  to  at  the  trial.    At  all 

events  it  could  only  be  admissible  to  contradict  the  par' 

licular  &ct  to  which  the  witness  had  th^n  sworn ;  and 

whether  it  was  admissible  in  the  latter  point  of  view,  it 

ia  mjf^,  B^cmary  to  decide. 

.,  Rule  absolute  for  a  new  trial,  (a) 


(c^  ]t^  ^vlU  J!f.  P.  S?97. ,  the  rote  fls  to  the  right  of  a  party  to  contradict 

his  owo  witness  is  thus  laid  down*     "  A  party  never  shall  be  pennitted  to 

pHM]be^£fhiAita.€t4d;ii^  to  discredit  his  otm  witnen  ;**  and  tha  reason  o^ 

'  #iiihiW^o«e,t«'fortliatwooldba  toeB^lehlmtvdastroytfaawitnettif 

he  spojce  against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
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imply  that  a  party  may  diacredit  his  own  witneaa  by  evidence  of  particnlT 

oV9^o9iit^vto^m(fi^  *ittB<wfit«qgwwwitiff>fc»fe  t94iBc^.h'j9«»(49 

reafon  of  the  rule  extends  to  the  ezcltwon  of  all.er^e^  wlYcfa4s  ollgra^ 
li/erely Tor^Ee  purpose  of  discrediting' the  witoesiy  and  lAidi  would  not 
latA  bUk  dIBeikM  adMMRAi;  biNfc>is^^Aot^teildag^oyotl<lit<|»i>faii 

*ft>^  i9»V*  r^^^  ?yfM»eti^.»/<fH»tMJft^ 

jPiitf.  ^.  JP>  wbiqli  next  follows,  and  ^plains  t^e  rule  above  etad..  ''  Bat 
ffU^^fttn^  pfoVe/id&  tit  a'cd«utf  whTch  miJ^e  agunst  ibe  l^y'tt^ 
Mii>^«i«lMr  nVJcaU^CAhec  liAttMilMltb  pn^ 
oibfirwjie  i/gr^wdi  facta  orr  ewkace^  m,»^e  emij^  l^^'kf  S<^ffr?BP 
are  not  called  directly  to  discredit  the  first  witness,  but  the  tmpcaclnKiit 
<£f<tisVif^tU1iidid6&td  and  comijqu^af  i>nV>   tn'tiU'ilki^'S^Ui 

cttUK  i^  it  would  leepa  therefore  that  it  was  po%  adjpfflOfl^^  ^VWSi 
of  eontradictiog  him. 

--....',.;  .....  .        . «         ;  '■•v.^ii  n: 

Doe  on  the  Demise  of  Lawrence  iind  Others 

.■•■»     ~   ".•  '      '■  •.1".  i.»  !^''«^r  9'^rja  oJ 

By  46.S.  ^JECTMSNT  <m  a  d^mke  of  the  VO&^M^  Rf4l 
||;^!^tf;ii^i^   <'    ?At  the  tml  bttibre  HModk  Bi,^^^y«uMBm 

^^^^^^^'^^^^^^^^^^^  tenant  tinifer' 'a 'Wise  dT^ffi* 
SSShdf^*a  ]^<>^>^^A^^^^  bjr^hich  th^  reWtWab  fefofl^^ftej^ 
tentihaUbein  OJk  W' bh^'d&f  Btii  iiSthaOmaSt  txa^infHtOik^k^ 
landk^  or  la*.  tAd^^^vls^  ibr i^d-6ntiy  On  non-payttieidt  «f^iittif  4bf 
S^iadua  llffif^^fys,  anil  tbftt  hslt n  yekif^  ttt^^^Sid^tK^WRi^ 

*»*»»»«-P«y"«Rfc*W*f>"«^  m^dlyf^^lworfttall  ^  ^W^t^f^^W  fi^B* 
damand  or  re-entry,  senre  a  declaration  ih  ejectment  fur  the  recoreiy  or  tfir  damiaaa  pre- 
ndsea,  which  8erite<«b#|ii(«^4Rthn>«<Mi«Ri«t(M^ 

that  by  this  statute  ^e  service  of  the  declaration  in  ejectment  is  substituted  for  lac  demand 
cT  rent,  which  ataobnaitfiae  mim  ktve  bee«'*lttMkt>iipttftiibfchi^^flril4i  ibe^ibitesm 
aioeniad  in  case  of  noorptarment*  and  tfmcttore  that  it  was  no  ground  of  noiia«it  in  Mct- 
BBMt  that  the  dadim^tkM^MM^oa'^tl d£y  kubsAqOaJ*  t»4h%»Af^AidttlliiiUitoi 
wta  laid»  that  baing  after  die  rant  becaoM  due:  because  the  title  of  the  lesnrmust  be  taken 

(aymeat  of  the  rvi^ .  ^ 
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Vice  ot  tne  oeclaration  in   eiectmept  was   qn  jbl  .dav 

ftieins^ttcAild  ii8V>e  det^ed  iMft^  fbb'^  it^httii  fli%*d^^ 
^^tipn  was  ^^rvecl,  tlie  I^sor  of  thf/pl[§i[|^l|f,^gf^^ 
Imv^iimd -ikietchrfctnQ  that  dfty,.  «id^.tl»efe6M^^'tliatfJi# 
btrpt  t6  fife  rioiistiitea.    The  objection  ^as  Wlfiioiif  dts-.' 

phnttffxnwB  Dioifr*«tttted^  Upon  feftber  vonsidmteiott/ 
£oweter;  ibe  learned  Judge  thought  that  be  oi^1b(|  hot 
to  haye  yielded  to  the  objection,  and  he  gave  leave  to 
the  plaintiff  to  move  to  set  aside  the  nonsuit  A  rule 
nisi  having  been  obtained  for  that  purpose. 

Cross  Serjt  and  Skirkie  now  i^betred^cause.  In  ordar 
to  have  entitled  the  plaintiff  to  recover  at  common  law^ 
ttof^r^QCtMrebefmardemwAcf,^  2.0  ^n^ 

«iktlbQ^iaotfeda|[v after  it.faad\b^eQMto  dtteija«Q«r<li||g  to   iX^t^-l'^ 

9^c%  *>.4h»t  ^  ^  €^eA,  betwe^/laQ4k^^48)PMAi    "  ''"*"''  "^  ''^ . 

f«|[if(jftd|^  4^tb .  K^flNt><t>yjclftli^  Zi  TbioiW 

i;^Qi|api^t^fif^ff^(^i^  oL'b^af^mw'rfi 

without  any  formal  demand  or  re-entry,  serve  a  dedar-   ^^a'!^TJ^^i 

iH^hiaan'nwbiM^  Wmto'  ihril  '^land>t^iiF''thet'^4!iB'{«iid''»  jI^"!"^  <^<« 
fltM^ic^f^tft  idesD^Bd : landjreMeBtrjPiv'  ^^Hom^h^tommmti^ fbidw  ^an  ^ 
8iMi^ijcbBi.aayi4)f  the.  deiBisA.uiL.tb^  wdiu»hflnitfii^yA!»>b  djc^  uidi  iadot 
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becMMe  «litil  ibal  time  no  fiirfeitim  had  Monted^ 
stfieedie  stalatey  when  mi  deqwid  «€  tbo  xeat  \um  I 
liikMMiii^  Midei  it  annot  be  laid  before  the  day  wfaea  tbe<de« 
clamtion  in  ^feetment  k  asrved^  ibceaustfthe  foiMim 
Ihen  acorues^  and  befere  that  time  the  lesOMr  of  :|hf 
plabtiffbasiiofitle.  The  nonati^  therefim,  wb  rights 
becairse  it  appeared  at  the  trial  that  the  demtoo'toj  the 
itotmnal  phHUtiff  Ma  aMda  brfore  the  landlord  htd 
any4itte.  / 

JpjPcUadf  wmskf  waa stopped  by^die  Ooaet)^ 

Bmisy  J«    I  am  of  opioidn  that  'the  nouiiit  BMst 
be  att  aside.    ISie  atatate  4^a<».  «.8S.ms  paisedk 
1781^  and  frail  tba«  time  until  the  tiial  cf  fkis  caisa  ik 
never  has  been  contended  that -the  day  of  the  dennsoin 
the  dedaration  must  be  the  very  day  whea  the  dedan-   . 
Atiott  in  geatiKnt  is  aerved«    It  is  clear  dial  it  eoold 
not  be  aftar  tbat  day,  becanae  it  wonld  then  apfiter 
opon  the  proof  that  the  noomial  plaintiff  had  no  titloait 
the  time  of  the  aerviee*    The  same  objection  voaM  have 
applied  in  Doe  V4  Fwkimia)^  for -in  that  tase  the  day^of 
the  deoiide  waa  on  the  fd  of  JMigv  Md  the  dedsMtion 
Mte  lieh*ved  on  the  eih^Jme.    The  stataix^a^s^  "fiiut 
the  sefdca  tt  the  dedaration  in  ejectmeni  ahaU  stwl  in 
die  pliite  ^  the  demand  and  ro^eotiyt^    Moir  that  jnit 
mean  in  the  place  <^  a  Iqgai  demand  nuribion  the  daf 
on  which  it  m^%  to  have  been  made  by  coMQM:ttfir« 
It  appeaiti  dearly  ftom  the  snbsequent  part  <tf«fha 
davse,  thai  that  is  the  meaning  of.  thof  stntMB«/rIt 
enacts,  **  that  if  it  shall  be  proved  upon  Ae.tfialithit 

(a)  lSEast,9Se. 
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h$M  #  year*B  Mnt  #as  ihie  bdb^ertfie  said  d^ddratkHi       Ifi& 
wwm  ettm^  and  tiiai  ilo  Miffloi«m  diamtt  iras  ta  be  ^^^ 

fiMinA  oii  tbe  d^ittlMd  fMramlflP^s,   oodotefvailkig  tfaa 
arMofs  thanf  dM^  and  tliat^tile  k^or  dr  lassors  ia  ejecft^ 
iflient  had  powat  tO'  re-anter,  then,  and  m  d^ovy  aocli 
cu^'  dia  kttsdr  or  latsoia  in  ajectment  ahall  Mimnar 
jodgaMat  and  aKeodtionn.  in  the  aame  aMamer  as  tf  th6  . 
temt  bad  bean  lagalljfi  daoiandad,  aatd  a  M-eMry  madei'' 
Now,  before  tbe  stattrte^  the  plaimtff  could  not  hive  f&» 
covered  in  ejectment,  nnlest  a  demand  had  beeii  made 
on  the  SOtkday  after  tbe  mnt  had  becamna  dae^  acedrd^ 
ing  to  the  terms  of  the  lease;  and  when  the  dedaratiod 
in  cj^aotomt  is-aertad^  libe|»nier  are  in  the  sAme  sita-* 
aiiott  aa  if  aach  a  demand  had  beeai  made  at  commoH 
law.    The  title  of  die  laMor  of  the  piajntiff  mutt  be 
taken  ta  have  aoenied  at  that  dne^  idiick  in  tftiaoM 
woqU  hare  been  on  th^^^hmfjfyriL    AocmdHig  to  die 
a^^mnent,  it  most  be  an  eaaential  part  of  the  phuntiflPa 
caas  09  pTofe  the  day  when  the  dedaration  in  ejeetmeol 
waa  ienrad,  but  aachf  proof  Is  not  reHderkl  fiecesBary  by 
the  Mcote.    The  pMnti^  is  entided  to  vecsover  upoft 
pmvlng  that  half  a  year's'f^  Was  due  befens  dw  d»» 
elsmdoD  in  ejeetMeat  was  seivad^  thaa  na^  aoflkieiit  dia« 
tneaa  w«6  found  npon  the  prMriaais,  aad  that  ha  had  « 
powev  to  rai^ntan    I  am  of  dpinion  that  the  true  con* 
straietiMi  of  the  statota  tft  that  Whkh  has  been  pat  OfsMf 
ii^fer  iimaty-4i%yeafa9  Tie.  diat  k  Mibadfdteflrthe  aftf^ioe 
at'tba  dadaradon> m ^acttEient forthe demand ^  rant, 
wfaiiih  at  qoiiimon  law  maat  ha^  baati  meda  ap^  Ae 
day  w%en  tbe  forfeitore  was  to  accrue  m  case  of  its  not 
batngpaid. 

HoLROYn 
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HoLROYD' J.     The  effect  of  the  statute  is  to  dispense 
with  the  necessity  of  a  demand  by  the  landlord,  and  not 

Dob  dein.  "^     ^  f       ^ 

Lawrbncx     to  put  the  tenant  in  a  woise  situation  than,  he  would 

'SHAwcftOM.     have  been  in  if  he  h^q  tendered  the^ent  when  it  ougfat 

to  have  been  paid.     The  service  of  the  declaration  in 

ejectment  is  substituted  for  the  demand^i^ch^Jro^^ 

.quired  to  be  made  at  commpn  jaw.    At  cpmmon  Imf 

\  tliere  could  have  been  no  legal  title  in  ,tn,e  .Iandl<;^ 

.      './until   that  demand  had  been   made.     The  ^tal^te  is 

/;"       beneficiat  to  the  tenant  as  well  as  to  the  landlojCQ*    It. 

•'   '  relieves  the  latter  from  the  necessity  of  makjng  a.  diss 

^    '  "        mand  with  all  the  precision  required  at  coipmon  law^, 

and  the  tenant  incurs  no  forfeiture  until  the  ^ecWi^oi( 

in  ^ectment  is  served  upon  him,  and  if  at  thjBi  time  be 

is  ready  to  pay  the  reAt,  although  he  did^not  tepder;t 

when  it  was  due,  it  gives  him  the  same  be^^t^  If  he 

had  tendered  it  at  that  time.     The  statute  sa^  tfiat  in 

case  certain  things  be  proved  at  the  trial  (and  aU  ,of 

^  them  were  proved  in  this  case),  the  lessor  in  ejectment 

shall  recover  judgment  in  the  same  manner  as  |f  the 

rent  had  been  legally  demanded  and  a  re-entry  msde^ 

V     ,Now,  applying  the  statute  to  this  case,  the  lessor  ci  the 

'    '  .  /plaintiff  is  entitled  to  recover  in  the  s^me  manner,  as  if 

^  !).,!r,,..'f*^®  rent  had  been  legally  demanded  on.ihe  24ith.of 

y.  . ;  >j     ^^•^Jprit^  ijid  if  it  bad  been  demanded  on  that  dav,  it  is^ 

u'^j/.ojr,. '  i>^quite  clear  that  the  lessor  of  the  plaintiff  woi^ld  have 
y- '  •'*  '    '•;  jw"    V,    ;'    '  ••■v.  •       ^.     ■'-,"'*',    -4,»:u:i 

..  lo  <>     been  entitled  to  recover  }n  this  case,  altliouirh  the  daK, 

^ .,;  ^1  .  ■  ,pf  the  demise  m  the  declaration  was  pnor  to  the  day 

fc,i-''  V.  .V  a  ' wfe^^  tb^.declwation  in  ^ctmwt  wm  smradt  -/.vt  -  >.  ^^j 

!^-:LX.i\..^f^Tr^^.^'    i  ?'»  of  the  same  ofiWffii^-V4:,r«';^ 
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Doe  on  the  Demise  of  T.  Coi^cLouojp  and  Alice       u>..  ..  ^ 
his  Wife  agamst  HutSE. 

Tj^  jfeCTMENt  of  Michaelmas  term  4  G.  4,  on  a  dfri  ^.  beiiig  Mbtd 
"**^   i,'.--  ^'#.-»^'       *'  *•  .i  in  fee  of  an 

mise  of  the  2d  of  December  1817.     At  the  trial  undiTided 

^tore  Litiledajj^  J.  at  the  last  Summer  assizes  for  Siaf'  MutefdeJiMd 

Jordy  the  following  appeared  to  be  the  fact3  of  the  case.  wai*mide  •om* 

T^te  wife  of  the  lessor  of  the  plaintiflf  was  the  widow  cif  S^)*^"^*** 

JVilliam  Booth,  who  died  in  Jpril  1803,  and  devised  all  »«P*^.''  "^ 

' .      .  x-        .         »  i^fQ  nieces  ai 

his  real  and  personal  estate  to  his  wife  for  her  life,  and  »«"«»«»  »  eom- 

*  ■  mon;  one  of 

she  claimed  the  property  in  question  as  part  of  that  real  the  nieces  died 

»  .  .  •  -  in  the  lifetime 

estate.     The  title  of  William  Booth  was   as  follows,  of  ^.  end  left 

Mary  Mason  being  seised  in  fee  under  the  will  of  her  dangfater.   a. 

father,  T.  Mason,  of  an  undivided  moiety  of  his  real  iotendedto     ' 

estate,  died  on  the  17th  o{  December  1793,  and  by  her  Jj'J'ntil^ 

will  devised  her  moiety  to  W.  Booth,  Ann  Booth  and,  »*»  n«pb«]; 

■^  '  andsurrifing 

Sarah  Bill,  (ormerly  Booth,  the  three  children  of  her  niece  and  the 

^         \  ''  infant  daughter 

Sister  Margaret  Booth,  as  tenants  in  common,  but  Sarah  of  the  deceased 

]6tll  having  died  in  the  life-time  of  Mary  Mason,  she,  ^wiii  was  never 

before  her  death,  made  anotlier  will,  by  which  she  in-  ter^.*s  death,' 

tended  to  devise  her  moiety  to  TV.  Booth,  Ann  Booth,/^^^^^^^ 

and  Sarah  Bill,   the  infant   daughter  of  Sarah  Bill, ^^^J^'^^^ 

formerly  Sarah  Sooth.     But  this  will  was  never  exe-  ^«un««ctt«^ 
-  r  .  .,  »      ...  will  into  ezecii- 

ciited.     By  deed  of  the  1 1th  of  January  1 794,  between*  **on«  "d  to 

^'  "^  ,  .         *  •      ■      •»  II  •    iDonTejone- 

W.pooth  and  Ann  Booth,  reciting  the  unexecuted  ^ill  third  of  the 

'fy\'  '^A\  o)    'I-/     .   '  '    '  .••'.:/•  -■••  7  'c^noietjtoa 

,  trustee  upon 
trust  to  convey  dU^  saMe  tib  the  Infsiit  t#  she  stfahied  tw^nty^oi  ^r  loM'issue  if  she  died 
iindrr  twentj-one  and  left  issue,  or  otherwise  to  the  nephew  and  niece  in  equal  moietlea* 
No  conveyance  was  executed  in  pursuance  of  the  deed.  The  rents  of  the  third  were 
received  by  the  trustee  fur  the  use  of  the  infant  f  uring  hf  ^  lifetun^  , /[n  ejectment  having 
been  brought  by  the'  ^sVIsee  of  the  nephew  ndre  than  tW^nty  yeai^^ffer  his  death,  but  leia 
thttitWeoMjeM  <l|er  the  death  of  the  infimt;  it  was  held  that  there  was  no  idrm  ^9^ 
acmoD  ^tathe  death  of  the  inikot,  and  that  the  ejectment  wm  wtU  brought. 

of 
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y^B^       of  Mary  Mason,  they,  io  pu^uance  of  fffd  in  obedi- 
:==^       eoce  tp  the  inten^op  of  Mary  MasQn^  4^  cov^oaat  for 
poM)M>u<iH     themselves,  tfceir  heirs^  executor?,  ^d,J^mjin^trato^$, 
$9m,       wd  to  and  vfifh  ee^di  ptber,  th^  tjb^  u^ef^^pit^  will  of 
Mary  Mason  AouLd  be  ^blisbed,  oan^ed  Jnto  efifeot 
lind  confirmed ;  and  that  they  would  at  apy  tiipe  there- 
lift^  £rant|  convey,  ^^d  «s3ig9  jtbe  estate  of  Mary  Masofi 
f»  therein  xnentioned :  viz.  one^t^ird  part  tq  W.  BooiA, 
bis  heirs,  &c.;  another  third  part  to  4V^  ^f!^  ^.^ 
b^r«»  &c.;  and  the  remaning  tl^ird  part  to  Thomas 
J^illj  liis  hw'%  &c.  upon  trust  jto  cpnv^,  a^ni^  .and 
aasifOL  t^^t  share  to  Sarah  jpiU^  A>r  her  ^le  and  ^e- 
pi^ate  use  and  benefit,  at  her  f^  of  twenty-one  y^arst 
pr  unto  h^r  i^ue  in  like  manner  in  case  she  should  die 
before  that  tip^e  leaving  issuje^  a^^  ^  ^^^^  ?b^  should 
die  before  the  age  of  twenty-one  years  witboi?t  issuer 
then  to  convey  the  said  share  to  W.  Booih  pnd  4^n 
^ooih^  equally,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenets.     tV^  Booth  ^S^pifnxis 
fold  l^is  third  share  of  the  moiety  to  two  pe^^on^  who 
Qgab  sold  it  \o  Ann  ffooth.    So  that  she  b^pan^  seised 
of  tifvi(k*thirds  of  that  moiety.     W^  Booth  died  on  the 
^$ti^  4Kril  1903,  ^ud  by  his  will  devise^  all  bis  real 
^tate  to  l^fs  njfife^  Alice  Booth  %  her  lifc^^  and  afler  lier 
d^ceaa^  unto  his  son  Hugh  Boofhmdhh  ds^m^if/^f 
f^^lly  to  be  divided  betwe^  them  as  tenants  in , pop- 
•  f^Qip.    SaxuhBiUf  the  infant  child  of  Sarah  fiOj  j^i^ 
,9P  ih^Sd^JOi^fevfl^  180f,.ber  &t|i^f  ,^vipgj^isd|t}i^re 
her, . .  It  appeared  jn  ovidevce  ^hat  the.  ffiS^  of  the  lessor 
of  ^bf  plaig^ff  h^^neveif  receiyed,aiiy,pa(^  ofjtlje  rqits 
pi  tbfi  pr<}ps«3rj9  jj^es^pn. ,  Tijey  wpip.r^.yn^,  <jt^g 
the  lif^tin)^  9f  Tho^ms  BUI  by  hiip  smd^^y^^n^AH^ 

:  4j  rents. 
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rdnts,  kad  upon  i%jgft  J^)^ffs  eoming  of  age  she  ac«      tfllM. 
counted  to  Km  for  part.    Ht^h  Booth  aold  the  pro*     n^UL 
perty  now  claimed  to  the  defendant,  and  suffered  a    C^wfiooon  • 
recovety^  and  levied  a  fine  as  of  2Vt8%tenn,  182^;      Knit* 
hiist  the  wife  of  the  lessor  of  the  plaintiff  niade  an  efitrj 
to  avoid  th6  fine  on  the  i^lst  of  October  1623.    At  the 
trial  it  was  objected  for  the  defendant,  (hat  there  having 
been  no  receipt  of  the  rents  for  twenty  years  by  llie 
lessors  of  the  plaintiff,  or  those  under  whom  diey  blaimed^ 
*  the  title  was  barred.    On  the  other  hand  it  was  con^^ 
tencted,  that  Ihere  could  be  no  adverse  possession  untU 
the  death  of  Sarak  Bittj  the  infant,  in  JOecembet  1604/^  and 
that  the  ejectment  having  been  commenced  in  BVekaehnoi 
4ean  1S23,  was  in  time. '  Tlie  learned  Judge  nonsnited 
the  plaintiff^  but  reserved  liberfy  to  him  to  iame  to 
enter  a  verdict.     A  rule  nisi  having  been  obtained  for 
that  purpose, 

W.  JS.  Tuunton  shewed  cause.  One^third  of  the 
nioiety  of  if  .  Mason  having,  by  reason  of  the  death  of 
her'niece  Sarah  Billj  become  a  lapsed  devise,  descended 
to  W.  Booihj  the  heir  at  law  of  the  testatrix.'  He  then 
.uras  seised  of  two-thirds  cS  her  mbleQr,  and  Jitm  Booth 
of  the  other  third,  lliey  agreed  to  carry  Mto  efifefat  the 
'Unexecuted  wiil'lof  the  testatriic,  and  to  convey  the  Idiird 
.to  a  trustee  fi)r  the  use  of  die  infant  No  conveyimte 
was  however  exscuted.  The  1^1  estate  in  ihe  third,' 
wliich  was  intended'  to  go  to  the  infant  &r»A  Biltt  coiv- 
tMned  in  W.  Booth  untfi  his  death  ih  lg(»S,  whea  it 
'iflassei  by  his  will  to  his  wife  fiar  life.  She  ilever  was 
*iA  possession  of  that  third ;  the  rents  were  'received  "by 
.Ann  Boothf  and  she  accounted  for  them  to  thetmstee 
^f  die' in&ntdudng  her  lift-  Tim  MH  ot  JBce  Mdth 
.:  V  therefor© 
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18S5*       tberefixre  accrued  more  dun  twenty  yetrt  befbm  die 
-T^TT       ejectment  was  brougbty  and  her  claim  is  barred. 
CiUkoaaai 
H«MB»  Campbdl  cantik*    The  possession  and  recript  oT  tbe 

rents  of  the  third  by  .^^bmJSoo^  during  the  lifisdmeoT  tbe  ^ 
in&nt,  was  consistent  with  the  title  of  W.  Booth  and  of 
his  widow,  and  that  possession  was  with  their  peruussioiu 
They  were  bound  by  covenant  to  allow  the  r^its  to  p>e 
received  for  the  use  of  the  in&ut    The  l^al  estate 
may  have  been  in  tV.  Booth,  but  tbe  eqnitaUe  estate 
was  in  the  infii^t*    A  court  of  equity  would  have  oom- 
pelled  William  and  Ann  Booth  to  execute  a  oonveyanee 
of  the  third  to  a  trustee  for  the  use  of  the  in^mt.    At 
all  events  the  rents  were  rightfully  received  by  Ami 
Booth  during  the  lifetime  of  the  in&nt. 

Batlby  J.  It  seems  to  me  that  there  was  not  any 
adverse  possession  for  a  sufficient  period  of  time  to  bar 
the  plaintiff's  tide  to  recover  in  gectment,  because  I 
think  the  adverse  possession  began  to  run  only  from  the 
death  of  Sarah  Bill,  on  the  2d  of  December  1804.  A&a 
the  deed  by  which  W.  Booth  and  Ann  Booih  ttgreed  to 
confirm  the' will  of  Mary  Mason,  W.  Booth  bad  no  r^ht 
to  take  for  his  own  use  any  part  of  the  rents  and  profits 
of  that  third.  Those  rents  and  profits  according  to 
that  deed  were  to  enure  to  the  benefit  of  Sarah  BOL 
When  she  died  without  issue,  the  interest  created  by 
that  instrument  for  the  benefit  of  her  and  her  issue 
ceased^  and  of  the  third  which  was  the  subject  of  that 
instrument,  one  moiety  passed  to  Ann  Booth,  and  die 
other  moie|ty  would  have  returned  to  JV.  Booth,  had  he 
been  living  but  as  he  was  dead,  it  passed  under  his  will 
to  his  widow,  the  lessor  of  the  plamtiS    Notwitfastand- 
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in^^  tfte  *^i4<!'  or.l  ^'4,  ^'rvrpood  Jiacl  k  vested  interest        ^^11 
expectant  upon  the  deatti 'of  *SrfraJi*  lEf/Z/,'^  under  age^"     ^myb^aoCf 
without  issue,  and  that  interest  passed  under  his  will  to     ^« 
his   widow.'   I  ani  tnerefore  V)f  opinion  tliat'a  rerdict 
ought  to  be  entered' for  that  share,  wmch  is  one-sixth  of 
the  moiety. 

'  HbLn'oYD  'f'Jti  was  proved  at  the  trial  that  Thomas 
Stu  ':f ecetVed  tJie  rents  of  this  third  of  ttie  inoiety  as 
long  as  fie  lived.'  ATler  hrs  decease  Ann  Booth  received' 
tfie' tents."  So  long -as  Sarah  5/2Z  lived  Tfl  Bootft  or  his' 
represeiitatives  would  have*  been  guilty  of  a  breach  of 
cbVenant  if  they  had  prevented  the  rents  being  received 
foi'licrifse."  *fhe  possession  of  the  third  by  her  trustee 
so  long  was  consistent  with  the  covenant  of  Wl  Booih, 
which  was  binding  upon  his  heir  or  devisee.  There 
was  ""'therefbre  no  adverse  possession  iintil  the  death  of 
Sarah  SlU,  and  consequently  the  ejectment  was  brought 
in  time.  The  rule  for  entering  a  verdict  for  the  plaintiif 
must  therefore  be  made  absolute. 

'      Rule  absolute* 


•^i    :.      .   •  .    .       '•  .    ,     J  .      .  ...  '  r      J  ■  .L*   .>*.  "J    m 

sAi  inn  />*'.>^A  *  A\  .)!  *  •  i'{  ,o-  r»ai  ono  ,ri*>aii;Ticnx 
sd  Li:d  .V.v»'tV  .^^  •^'  u.r..i.>i  r^'i-d  isi^ow  vh»join  "«'»'fjo 
liiw  ^;H  rjiiiiu  L:>i<i.u  U  t^.  -»:.  <5-'''  sxi  ^  JlcJ  <^:u/ii  aatKf 
-LflAkiliiwJoZ     JuiJiiiik^:?  j:**  -w  iOfr<;>i  srj  ,woi>m  aid  o) 

nfe.  III.  3  n 
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Byci»rt«r,tben^BESPASS  and  false  imprisonment..  Pleo,  r.Mt 
buUffs,  and  guilty*    At  the  trial  before  Pari  J.  at.  tlie  iSubi* 

p^wf^dect  nier  Ofisizc^'for  the  county  of  Salqpy  1824?^  .it  Qppm»i 
Ji^^tobJ*"^  that  the  plaintiff  littd  been  convicted  under  the  BiatoU 
SL'IS^rforone*'^-*.  c.Si.  J. 3.  by  the  defendant,  a.^puty  aWer- 
whole  yetf,  and  luan  -of  the  boroogh  of  Denbigh^  for  absenting  ^^ 
have  povrer  and  g^lf  from  her  service  before  the  end  of,  the  .year  for 

authority  to 

execute  bj        which  she  had  contracted  to  senrei  and  bad  beemcoo]* 

themselvesy  or 

in  their  absence  niitted  to  the  house  of  correction  at  Buthin^  in  iJifr 

Ues,  the  office  county  of  Denbigh,  for  one  calendar  month.    It  was  obn 

Uie  borough.^  jected  that  the  defendant  was  entitled  to  ootipe  under 

^n^mldned  ^^  Statute  24  G.  2,  c.  44.  s.  1 .,  and   the  question  TO%, 

^h*it*^  whether  the  defendant  was  a  justice  of  the  peace  for 

pnmded  tiiat  the  borough  of  Denbigh.    By  the  charter  of  Deniijgh  it 

the  deaUi  or  was  granted  that  the  aldermen^  bailiffs,  aadx:^tal  bar- 

femoral  of  any 

alderman,  a  gesses  of  tlie  borough  for  the  time  being,  or  the  major 
be  elected,  who,  P&Tt  of  them,  of  which  one  of  the  aldea*nien  and  one  of 
inak^der  of  the  ^^e  bailifis  were  to  be  two,  being  assemUed  from  tiaie . 
S^te^e*  to  time,  might  and  should  liave  power  and  autbori^ 
^ftr*bii*dkl  y^^^y^  ^>  ^'  ^  ^'^^  '^^  ^^  ^^  ^  number  of  t|je 
puty.    itwM    burgesses,  of  the  borxH^h,  who  iJiould  be  al^nM^jjOC* 

then  proTided,  " 

Uiat  in  Uie  ab-  the.aaid.faoi^agh  for  one  whole  year  then  oieM't^^fsuipgi . 

lenceofanyof 

the  aldermen   ^        '.•••"  ..•.;'  -  .iM;.noi>ir.  yU: 

for  the  time  bein<r,  the  bailifis  and  capital  burgesses  might  elect  one  or  moie  of  the  bor- 
gesses  to  supply  thei  «aoandy>  tm  vMMieteft^    TtiMt  tolMittu^  aidferiteil  tM^  mqirairs^lpto 
point  dqiuties.   There  then  followed  a  clause  which  directed  that  the  ddermentor  the  time 
bdnf.  during  the  i!ti«etbey'ifMiild^i<Mainih|«ttir  effirfes,  shi^tuld^be  jMilij|l«tfii&epM>' 
within  the  borough :  ||el(l;  thati  this  charter  did  not  enable  the  aldcnpen  elected  /or  the 
year  to  delegate  th^rMcetf  ju!ticeDf<«be  peace,  iimi'th«f«fWe4lMt^'d^uil^ttki 
not  ajusticeofthene8<:e/bir)^i«  borough.  ,  .  i  >      ; 

Quaire  wheUier,  abice  &e  stutate  27  If.  8.  c.  S4. 1.  %,  the  c5t\nrn  ra^ ^t^i^Wi m^' 
the  power  of  «ppoiiUwg;f>st^  ,9Ct)i^  pp«C(e?  .  ^.     .,      .n    :;n«T.a,"»^ 

end 
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and  they,  after  they  were  so  elected  and  nominated  \6iBm 
aldermen  of  the  borough,  were  to  take  the  oaths  before 
the  steward  or  his  deputy ;  or  if  there  were  no  steward . 
at  the  time  of  sadi' election  and  nominatioii)  before  their 
immediatis  predecessors,  and  in  the  presence  of  ten 
capital  binrl^essefr  of  •  the  said  borough  fer  the  dme  being 
to'execttte  their  office  well  and  feithfulty ;  and  they  were 
to  htiV6'  ipoi^er  and  autliority  to  execxit^  by  themselreflv 
or^iii'lheii^  absME^ce,  by  tkeir  i^pidiesy  the  offices  of 
aMettnen  of  t^e  said  borough  for  one  wbok' year  then 
neatt  etoiing,  and  until  some  other  ^uld  in  due  form 
be  eleel^  aod' sworn  to  the  officer  of  aldermen;  and 
if  it  should  happen  that  'either  aS  thealdennlen'of  the 
>boi^dugh  lor  the  time  being  should  die  or  be  displaced ' 
from  bis  office,  dm€  then  and  so  oft  it  should  be  lawful 
for  tftve  jsurvrring  alderman  and  the  bailiffi  and  capital 
burgesses  of  the  borough  for.  the  time  being,  or  the 
njftjor  part  of  them,  to  elect  or  place  in  ano^r  of  the 
number  of  the  burgesses  of  the'  said  borough  for  alder*^ 
mati'  of  the  said  borough ;  and  that  he  being  so  elected 
and  placed  in  might  bate  and  exercise  the  said  office, 
for  the  remainder  of  the  said  year,  and  until  one: on 
moie  were  duly  diosen  and  sworn  to  the  said  office, 
(the  cdi'poral  oaths  to  be  so  first  taken  in  form  aforesaid,) '  ,  ,'  ^ ' 

byhimse>f  orthemselvfa,  or  his  or  their  deputiiesy  in  hik  ot'  ,'  /  ^  ^ 

thidr  absence,  and  so  teties  quoties,  as  often  as  ^udip«a4a^i  ^^r  '  '■  • 
cldc^^Kmld  happens  There  then  folk>weda'proii80dia(iJ  ^  'y  >''•<' 
the  aldermen,  bailiffis,  and  burgesses  of  the  sdd  borough,  <•  j-i  '  >  Ji  >'i 
orqtbeiBHiiprpaftof  thetpv  aoat  time  to  tinie,:  anaatiiaUc  .  -( .;  <>:  ?->  .^^^^ 
time^vftbcf'eafi^ri. should. .Ana  xm^%lMSi^9Qyfm^mA^^xA,A^  .vMr^ri 

%j#w^,»y^^pji^tM^  ^dfare  of  ^^h^  ?#;K^<it?^;U:.::'o;^^^^ 

requhing  it,  and  when  it  should  btt^iiebi^tetty^iUirtiJ^  ^  ^^^^  ^^"'^^  ^' 
n  ^  3  D  2  quisite, 
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quisite,  out  of  the  number  of  the  capital  burgesses  of 
the  borough  aforesaid,  one  or  two  other  alderman  or 
aldermen,  in  the  absence  of  the  former  alderman  or 
ddermen  and  bfuliffs,  or  one  or  more  of  them ;  any  thing 
to  the  contrary  in  any  wise  notwithstanding.  And  that 
be  or  they,  after  they  were  so  elected  and  nominated  99 
aforesaid  to  be  alderman  or  aldermen  of  the  borough 
aforesaid,  before  they  were  admitted  to  execute  those 
offices,  should  take,  as  aforesaid,  their  corporal  oaths  in 
due  form  that  they  would  execute  their  offices  well  and 
faithfully  so  long  as  he  or  they  should  continue  in  the 
said  office  or  offices.  By  another  clause  the  aldermen 
of  the  borough  for  the  time  being,  during  the  time  they 
should  remain  in  their  offices,  were  to  be  keepers  and 
justices  of  the  peace  in  the  said  borough,  liberties,  and 
precincts  of  the  same,  &c.  The  charter  also  contained 
a  non-fintromittas  clause,  and  then  nominated  the  Urst 
aldermen,  &c. 

.Upon  this  evidence  it  was  argued,  first,  that  the 
crown  could  not  give  to  other  persons  the  power  of 
making  a  justice  of  tlie  peace ;  and,  secondly,  assooiing 
that  it  had  that  power,  it  had  not  conferred  it  by  the 
language  of  this  charter,  for  the  charter  only  enabled 
the  aldermen  to  execute  by  themselves  or»  their  de- 
puties the  office  of  aldermen  of  the  borough,  and  the 
office  of  justice  of  the  peace,  though  annexed  by  the 
charter  to  that  office,  was  of  itself  a  distinct  office^  and 
the  charter  did  not  enable  the  alderman  to  appoint  an* 
other  person  as  deputy  justice.  The  learned  Judg^ 
however,  was  of  opinion  that  as  cHie  clause  of  the 
charter  enabled  the  aldermen  to  appoint  a  deputy  to  the 
office  of  aldermen,,  and  a  subsequent  clause  made  the 
aldennen  fox  the  time  hieing  justices  of  the  peace  fcr  the 

...  borough, 
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tx>roiigfay  the  two  clauses  were  to  be  construed  togetheri  1824* 
and  as  giving  to  the  alderman  a  power  of  appointing  a 
deputy  to  do  all  that  he  was  authorized  to  do  by  the 
charter,  and,  among  other  things,  to  execute  the  oiRce 
of  justice  of  the  peace,  consequently  that  the  deputy 
was  a  good  justice,  and  entitled  to  notice.  The  plaintiff 
was  therefore  nonsuited.  Godson  in  last  Michaelmag 
term  obtained  a  rule  nisi  to  set  aside  that  nonsuit  on 
two  grounds ;  first,  that  the  defendant  had  no  right  to 
exercise  the  functions  of  a  justice  of  the  peace ;  and^ 
secondly,  if  he  had,  still  he  was  only  a  deputy  to  a  justic^e 
of  the  peade,  and  not  named  in  24  G.  2.  c,  44.  5. 1.  re* 
quiring  the  notice.  On  the  first  point,  he  urged  thht 
the  king  could  not  by  charter  grant  to  any  person  a 
power  of  making  a  judicial  officer ;  and,  consequently, 
that  a  man  who  was  a  judicial  officer  himself  could  not 
make  a  deputy.  He  cited  ComyrCs  Digest^  Officer j  D.  £• 
The  King  v.  The  Mayor  qf  Gravesend  {a),  and  con- 
tended that  the  king  being  the  fountain  of  justice  Could 
alone  make  justices  of  the  peace,  Comyris  Digesl,  %fu9^ 
ikes  {A,  1  .\  27  /if.  8.  c,  24.  s.  2.  Sf  6.  But,  admitting  that 
the  king,  had  the  power,  yet  he  had  not  by  this  charter 
exercised  it,  for  it  could  only  be  done  by  express  word^^ 
which  were  not  in  this  charter;  and  that  it  did  not 
follow,  without  express  words,  that  an  alderman  should 
be  a  justice  6f  the  peace.  Beg.  v.  Langley.  {b)  And 
further,  that  no  inconvenience  could  arise  to  the  borough, 
as'theine'  i^as  a  proviso  for  electing. aldermen  in  the  ab- 
^iec!  Wthose  elected  antmally  under  the  charter* 

' '  W:Ei' TaUnhH  iELnA'Ctimpbell  now  shewed  cause.    By 
fte  ^i!tj^r  th^  alderihan  had  power  to  2lpp0int  a  deputy 

(a)  2  S,  i^  a  C09,  .  (6)  S  Ld,  Baym  1029. 
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to  execute  all  the  duties  which  tne  prlnieipaVcouSd  exe- 

^.    ,        .cute*    The  charter  nominates  two  persons' to  sustain 

JoHin  '     •  '     '     •     '     4     '.    j.iia-jj'L  Uj  *  •<]«. 

again4'      the  characters  of  aldermen  and  justices'of  the  peace  tor 

the  borough,  and  it  contams  a  non-intromittas  daose. 
In  the  absence  of  the  two  aldermen,  according  to  toe 
argument  on  the  other  side,  there  would  be  no  person 
competent  to  execute  the  office  of  justice  of  the  peace 
"Vfithin  the  borough.  It  is  true  that  a  judicial  officer, 
without  an  express  power,  cannot  appoint  a  deputy  f  but 
here  there  is  such  an  express  power.  The  charter  says 
that  the  aldermen  shall  have  power  and '  authority  to 
execute  by  tliemselves  or  their  deputies  the  office 'of 
aldermen.  Now  the  deputy  is  to  act  as  alderman,  and 
to  exercise  all  the  powers  which  the  charter  confers  on 
the  alderman.  If  the  clause  by  which  the  aldermen  are 
made  justices  of  the  peace  of  the  borough  had  pre- 
ceded the  clause  enabling  them  to  appoint  a  deputy,  it 
could  not  be  doubted  that  a  deputy  would  have  been  a 
good  justice  of  the  peace.     Then  a  diilerent  intentioa 

.  -cannot  be  inferred  from  the  order  in  which  the  clauses 
«tand  in  the  charter.  The  deputy  is  to  exerdse  die 
office,  of  alderman  of  the  bcHTough,  and'  the  acting  is  a 

.  justice  pf  the  peace  is  parcel  of  that  office.  Now,  ff  a 
judicial  office  be  granted  tenendum  per  se  vel  depu&tean, 
he  may  make  a  deputy;  as  the  Recorder  o$  LifnAmj 
Mofihs  V.  Werl€y{a)y  C(m.  Dig.  tit.  Offictrj  2).  2.;  and 

.  a  ^eputy  not  only  succeeds  to  all  tlie '  fundiiilis  ofliis 
jpripcipal,  and  has  power  to  do  any  act  wliick  tf^^lin- 
cipal  may  do,  but  tl^e  law  will  not  even  ^ihc6i>ii'i^m>' 

.division  of  the  duties  of*  the  office.''  So  thfifi^tf  a 
principal  makes  a  deputy  covenant 't^ai)iWllKIt4i^  do 
any  thing  which  the  principal  may  do^  the  covenant  is 

void 
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void  ^9nd  i^epuj^nt,  Parker  v.  KeH{a\  Cam.  Dig.  tit.        1825. 
Qj^cp^j  D.  3.     Here,  therefore,  it  being  a  part  of  the        j^L 
office  of  alderman  to  exercise  the  duties  of  a  justice  of     ,^«&«H»*' 
the  peace  within  the  borough,  the  deputy  had  tlie  like 
power. 

Godson  contra,  was  sU>pped  by  the  Court. 

Baylet  J.  The  question  here  turns  partly  on  the 
power  of  the  crown  to  delegate  the  power  to  a  subject 
to  make  a  justice  of  the  peace,  and  partly  on  the  con- 
struction of  the  charter.  Supposing  the  crown  to  have 
the  power  to  delegate  such  an  authority,  the  language 
used  ought  to  be  extremely  clear  and  express  in  order 
to  effectuate  such  an  object  The  present  impression 
on  my  mind  is,  that  that  power  is  superseded  by  the 
statute  27  H.  8.  c.  24.  s.  2.,  by  which  it  is  enacted, 
"  that  no  person  shall  have  any  power  or  authority  to 
make  any  justices  of  eyre,  justices  of  assize,  justices  of 
peace,  or  justices  of  gaol  delivery ;  but  that  all  such 
officers  and  ministers  shall  be  made  by  letters  patent 
under  the  king's  great  seal,  in  the  name  and  by  the 
fiutbori^  of  the  king's  highness,  and  his  heirs,  kings  of 
tbia  refdm,  in  all  shires,  counties,  counties  palatine,  and 
other  places  of  this  realm,  Waks^  and  marches  of  the 

,  $anie5  or  in  any  other  his  dominions,  at  their  pleasure 
fix^^  wills^  in. such  manner  and  form  as  justices  of  eyre, 
Ji^ticfss  of  assize,  justices  of  peace,  and  justices  of  gaol 

.  .  deUvery  be  commonly  made  in  every  shire  of  this 
rea^;  any  grants,  usages,  prescriptions,  allowances, 
^,9\,  vfiXs  of  parliament^  or  any  other  thing  or  things 
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iMtf      to  the  contrary  thereof  notitifhstanding."     And  secr 


'TT^      tion  6.  contains  a  proviso  *^  that  all  dties,  boKmghs, 
<aafeti>      'aod  towns  corporate  which  have  liberty,*  poorer,   and 


mithofity  to  have  justices  of  peace  shidl  still  have  and 
enjoy  their  liberties  and  authorities  in  that  bdmlf  i^r 
such  like  manner  as  they  have  been  accustomed,  with? 
oat  any  alteration  fiy  occasion  of  ^is  ad/'    I  do  not 
find  any  clause  relating  to  a  corporation  to  be  there- 
ofteif  created.     The  words  of  die  act  however  are  very 
general,  and  when  we  consider  the  power  given  to  ]as> 
tices  of  the  peace,  and  the  talent  and  integrity  recpired 
in  executing  the  office,  a  certain  discretion  ought  to  be 
exercised  in  selecting  persons  fit  for  the  office.   In  Com 
Dig,  tit.  Justice  of  tie  Peaces  it  is  laid  down,  that  none 
but  the  king  can  make  justices  of  the  peace,  fi>r  which 
Dalianj  s.  10.  is  cited,  and  that  die  king  cannot  gnuit  a 
power  to  another  to  inake  them.     It  has  been  said  that 
the  Recorder  of  London  and  the  justices  of  great  sesr 
sions  in  Waks^  have  power  to  af^oint  deputies  for  car* 
tain  purposes,  but  that  is  by  act  of  parliament.    The 
charter  of  London^  which  requires  that  the  Recorder 
shall  execute  his  offioe  by  himself  or  his  sufficient  de« 
puty,  is  cdnfimed  by  act  of  parliament     So  fay  stat« 
8^&  85  Hen.  8.  c.  36.  the  Wekh  judges  might  execute 
their  ofiice  by  themselves  or  their  sufficient  depaties 
and  that  power  is  now  limited  by  the  IS  0«  8. c 51.  f.S^ 
to  the  purpose  of  calling  or  ^djoyrning  apy  epurt  and 
receiving  cei*tain  •  motions,  and  taking  and  prockiohf 
ing  fines,  and  arraigning  teco^efies.  {a)    AsMming  that 
the  king  had  tb^  power  to  enable  a  person  td^  ddegats 
t)ie  office  of  justice  of  the  peace  to  anoM^cr,  I  cannot 

sav, 
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Evy,  Iwkiog  an  tbe  langirage  of  this  pli^»vlevi  tbiit  the  ltt& 
Jcing  jiUeiid^  to  exeidie  tb^  pomror.  Tbe  {KksHioIi  "^^ 
of.  tbo  cdibHs^s  in  tbe  cbarier  i$  of  miMiBridi  AsmtBace  ib  oiainu 
guiding  ;p|«r  judgment  By  one  ahfise,  itbA  9l4erineD> 
baUiffst,  pr  ciiipital  burges4e$  for  ijbe  iime  bevig  ^re  to 
have  ppwer  eveiy  yeyir  tp  iMwiiuile  two  of  tbe  b^jivgeawf 
who  sball  be  ajd^rmen  of  tb^  boroagb  for  oo^  yf^x  nesitf 
^n3uiiig,  and  i»iter  ibey  Are  so  ^)eot^  fddfvmeny  b^Ebial 
tb^y  ,are  admitted  tq  execute  tbatpfficei  they  aie  lo  take 
ifae  oath9  before  tbe  steward,  or  if  tbere  be  ao  steward^ 
before^  the  aldermen  and  t^o  burgesses,  to  exeeote  tbeir 
office  well  and  &itbfully,  and  after  ibb  oath  so  taken, 
they  ard  to  have  power  and  authority  to  ea^eeute  by 
themselves,  or  in  their  absence,  by  tbeir  dcpu^f 
the  office  of  aldermen  of  the  borough  for  one  wboia 
year, next  ensuiiig*  The  deputies  are  to  acerpiae  the 
powens  of  aldermen.  Now  tbe  powers  of  .aldermen 
vary,  in  difierent  boroughs.  The  powers  of  a  juatif:e  of 
peace  do  not  necessarily  b^ong.  to  tbe  office  of  aiders 
txi9cnu  Tbere.then  follow  ckuses  for  making  new  aldcM^t 
men  in  this,  event  of  the  death  or  removal  of  imy 
alderman  elected  for  the  year,  and  they  are  to  take  the . 
oaths  and  perform  tbe  office,  by  themseltea  or  thei^ 
deputies^  Another  clause  enables  tbe  coiporfttton  ta 
elect  adcUtional  aldennen  to  act  in  theabaenpe  of  tbe 
other  aldermen;  but  those  additional  aldbrmen.  hai^ 
not  any  power  of  appointing  deputies.  Tbefe  are 
there&)iie  t;wo  d^aeriptionk  of  alderxoeii,  first,  thoie  dri-c 
ginaUy  elected  for  the  year,  and  tbpae.  elected  qa  their 
death  or  remp^al»  and  they  may  ^seput^  tbeir  Officer 
by  themselves  or  by  their  deputies }  secondly,  aldermen 
elected. in  the  absence  of  the  aldermen  choaea  for  tbe 
^ear,   and  these  substituted  aldermen  bav^  not  any 

power 
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IM<.      pcMirer  to  appoint  deputies.    The  cbarter  t^op  pro^^ides 
that  the  aldenneD  for  the  time  beu^  duraJif  the.  tupe 
they  aball  remain  in  office,,  shall,  be  justi9ea>.of  the 
peace  tx  the  boroughs    It  doe$  nat,,fil^  Aat  the  de- 
puties of  the  aldermen  shall  be  josticea. .  The  alder- 
men ate  to  take  certein  oaths,  the  dcpoties  aie  not 
reqaiced .  to  take  any  oaths.     The  aldetviea  W|,  to 
-be  chosen  oat  of  the  buigesses.    The  cbftcter  does,  not 
requiie  that  the  deputy  >  should  he  a-  m^mhex  of  tfte 
eorpoiptioik    Considering^  therefor^  that  ^thisdwirter 
eteates'two  descriptions  of  aldermem.  and  Aat*  one  of 
-them  only  has  the  power  of  exericlsingr>tbe.  offios  of 
alderman  by.  deputy;  and  that  in  the  event  .of  the  ab- 
sence of  the  aldermen^  otbens  may  be  elected  in  their 
stead,  and  that  those  substituted  aldermen  have  the 
power  of  executing  the  office  of  justice  qf  the  peace 
within  the  borough,  so  that,  no  inconvenience  can.  azke 
bom  the  deputy  not  having  that  power,  and  that  .the 
wmds  of  the  charter  will  be  fully  satisfied  by  holdiqg 
that  the  aldetinan  has  a  power  to  appoint  a  dqputy;.tD 
;  exercise  all  his  corporate  powers  only,  I  am,  of  opinion 
^that  the  language  of  this  charter  is  not  sufficiently  dear 
tO'Shewan-intentioibon  the  part  of  the  crQwn.  to  dele- 
'  gate  to-the  aldermen  for  the  time  being  a.ponner.of  if- 
.  pointing  deputy  justices  of  the  peace.   .Thp.mi^eJfCA. 
jiewtrial  must  there&re  be  made  absplifte*!*-,  ,|{|  >./• 

HoiiHoya  J. ,  I  think  that  thedepjo/^.l^d^^t  31!;^ 
in  him  the  office  or  power  of  a  ju^jic^jrf4jf»  fmSP-^J^J 
ilh^  ehadbr  two  persons  are  constituted  justices  of  the 
peace,  to  continue  so  until  others  are  i^pointed.  The 
office  of  justices  of  the  peace  is  annexed  to  that  of  alder- 
man. -  Then  there  is  a  further  \)ower  that  other  aldennen 

may 
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»^y  b^  t^ff^iAt^  io  ft6t/  in  tbe  flibteiM^'  of  tlMse-  fifsfc       ISM. 
«leetedl'  TiKf  ^faaMf ;  aAm^  ^viUg  tUis  powetv  states  Aiut 
the  lUdrniyeoffor  th^dme  bebg  shall  atfd  niAjr  teeroise 
^^  t^ct<if  jCMdde^'of  the  {ieao«^  J^^it  dok  not  SolOmw 
^tki  tlMt^offiee  kl  ^rt  of  the  ofitofe  t^  wkkh'  it  ^  ao- 
^esced.    Idcy dM  ktiow  that  a petson  qua  aUennan  has 
¥esl^  ki>(hlnl^«n]r  known  dutiesy  but  thadtilieaiane 
^€»iefiiU]^ddflil^l>y  thediaKtarJ    Thapovazs  of  alder- 
man are  to<  b^  ^ereised  otdj  on  members  of  the  .ix»- 
*poratioif9  ^Ihej^'are  to  exercise  only  corponrte  powen, 
but  a' judfc^  MeicfeeS'powerB  which  are  not  ooipoimtay 
«nd  liot  cotrfined  to  members  of  the  corporatioii«'  Gene- 
Tally  Speaking,  wH^re  there  is  a  power  bjr  charter  to 
appoint  a  deputfy  the"  latter  has  all  the  powers  of  his 
principal,  but  then  those  would-be  corporate  powers. 
"But  that  is  very  different  from  the  present  case,  for 
'bereone  offioe  is  annexed  to  the  other.     I  think  too 
w^  are  to  take  into  consideration  that  the  legislature 
has  cdnBhed  to  the  king  generally  the  power  of  making 
"jiiattets,  and  that  we  ought  not,  unless  the  language  of 
'  Ae  charter  be  clear  and  express,  to  infer  that  the  king 
meant  io  delegate  that  power  eo  others.    The  deputy 
does  not  become  an  alderman, '  but  he  has  ell  the  oor- 
^poitite  powers  only  which  were  aniiexed  to  the  officer 
'yitboh'  to  alderman. '  That  being  ao,  I  «|h  of  opimon 
that  the  defendant  was  not  a  justico  oP  peaoe,>  aod'con- 
sequently  that  he  was  not  entitled  to  notice  of  action 
^a^i'^flid'^tuttf  *4f^.fi.  er.M-  '  The Vaie  *»-  iinew 
^^tialhrt^thWiMbrebetoEdeabsoluftw  •  •;  *  " 

iJiij 't<»  >-^jinnr  :•  ;.-r.' ...,   ,      - ,  "^   -    ■•-•'Rutedbaohite. 

»T .tT^- ,;/.4.  ij.st,, Uvi'  i.^'i.'^-  ,'■   ' /  -  .  ^ \,  . .,ri     f.--.-/ 


V  *    , 


tn9  CASES  w  HILARY  TERM 

WitLtAU^  against  hard  BajSot^ 
(In  Error.) 
Upon  errot       T  TpON  a  writ  of  erroT  the  followinff  reoord  ««s  sent 

from  an  mnmor    \y 

court,  it  ap-  £pom  the  court  of  tb^  lordship  of  MiUhin. 

pcarcd  by  the 

record  that  In  lA>rdfihip  of  Muthiti  Otherwise  ^tffiyn  Clvf/d.    Fleas 

dd>t,  a^um-  of  the  court  of  our  lord  the  king^  ia^d  for  tbeiordahip 

tedb!^^fimed  ^^  dominion  oi  L^s^jgfh/n  Clx^y  with  the  town  cSBuBm^ 

Un!ira'S"tere  "*  thecounty.  of  D^ighy  held  at  Jbdhin  u>  the  bidsbip 

retumabieatthe  jifopggaid,  the  2d  o(  November  1882yacconiini|totfaeiiSB 

same  Ume;  and  '  ^  -o 

neither  of  them,  gnd  custom  of  the  same  lordship^  hithertq  u^ed  and 

was  lerred  per- 

Bonaiiv  on  the    approv^  from  time  whereof  the  memory,  of  man  is.  not 

defendant.   At 

the  return  of      to  the  Contrary^  before  lU  H.  JoneSj  Ssq.,  eiiief  sleiwd 

these  writs  the        £.^1  ., 

pUintiflfde.       ofthesaidi^ourt. 

asuSeqlSfnf  ^®  *^  remembered,  that  heretofore,  to  wit,  on  the  *7\h 
^m  ^^^'  ^y  ^^  September,  ia  the  year  of  our  Lord  1822,  at  tha 
fend*  ^^  ^^  court  of  the  lordship  or  dominion  aforesaid,  boldea  at 
ba?ing  appear.   Buthifi  ^presaid,  in  and  fi>r  the  lordship  aforesaid^ 

ad,  and  no  ap- 
pearance having  and  w^tiin  the  jnrisdietion  of  the  same  courtf  befora 

been  entered 

for  him.  The  ^  i7.  Ji»s^fr  Steward  of  the  said  cour(«  Came  The  Rigbt 
inferiorcoun  *  Honorable  WiUiam  Lord  Bagof^  by  J.  Jones  bis  Mton^ey, 
S'ufe^i^iJr  ftn4ii$bWtBnd  ^there.  m^  and  leyied  W|i  cs«»taia.plmt^ 
S^^^in'^g  ?o  WHWWi*».  m«wwiiGent^i#  .apl^^f  di^t^t^OPQJ^ 
^.1ir?"Heid,  ^  <^flW^wt,*at.tbe.swi.pf.g?owA  ip4(»(maiykmi^t)«»/ 

^^\  bdL    ^^  ^?#'^??*^\^Wft:b^W  £rrt^«i^  nutcifkiMdliN 

entry  of  ap-  :Ki  L-t  ?);j'Oiii.  -  l^  v  1       wl        .  :;  ,  /     JfDO  .-uwmVNlU  ^'.iVV 

pearance  by  him  or  by  some  person  for  him,  was  bad  in  law. 

Semble,  That  tatfOUfeMsi'toisJatta  kiottioiu  m^  auaduloBHf  ^»  AcaMB^flimi  tas 
lUip  bad,  . 

■'.:::.\y\\   ■•.■'•     ■    i  ..     *.«     ..  J-:>«.»l   {lu-.  jif' ;*•' 

,.  m 
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hft  the  said  court  of  the  said  lordship  or  dominioD,  which       1825« 
said  plaint  and  affidavit  are  as  follows :  —— 

WlLtlAMt 

In  the  lordship  court  of  Ruthin^  otherwise  Dyffitjfn  agabui 
Ctw^y  7th  September  IMS.  The  Right  Honorable  ^"^^"^^ 
William  Lord  Bagoi  complains  against  John  ffittiamSf 
Gent.,  in  a  plea  of  debt  of  4000/«  John  JoneSy  plaintiff's 
attorney,  by  distringas  oath  for  2000/.  and  upwards* 
-  In  die  Im^dship  court  of  Buthm,  otherwise  Dsipyh 
Clwyd*  Thomas  T\imer  ofBagofs  Parity  in  the  parish 
of  Aiiboth  Bromley^  lit  the  county  of  Stqffbrdj  OeDtlenoan, 
tnaketb  oath  and  saith,  that  John  WUKamsj  new  or  late 
^  P>6ol  Parky  in  the  parish  of  Lianfurogy  in  the  said 
lordship  of  Buthin^  and  wiUiin  the  jurisdiction  of  thia 
eeurt,  gentleman)  is  justly  and  truly  indebted  unto  the 
Right  Honorable  WiMiam  Lord  Bagotj  in  the  sum  of 
iOQOL  and  upwards  of  lawful  moneys  for  money  had 
and  rec^Ted  by  the  said  John  JfUtiamsy  to  and  for  the 
use  of  the  said  Lord  Bagot  /  and  this  deponoit  further 
sattb»  that  no  offer  or  tend^  hadi  been  made  to  pay  the 
said  aum  of  30002.,  or  any  part  thereof  either  to  the 
said  Lord  Bagdt  or  to  this  deponent,  or  any  dtber 
pefson  on  the  behalf  of  the  said  Lord  B^goty  in  any 
note  or  notes  of  the  governor  and  eompany  of  the  bank 
of  England  expressed  to  be  payable  on  demand. 
*  And  upon  this  the  said  JfiUiam  Lord  Bagoi  prays  the 
process  of  the  same  court,  to  be  made  to  him  thereupon 
against  the  said  John  WUUams  in  the  plea' aforesaid,  and 
it  19  granted  to  him,  and  so  forth;  and  upon  this  a 
detain  summons  is  issued  by  the  aaid  court  aa  fcdlows : 

Lordship  of  JteAm  otherwise  Dyffiryn  Chmfd.    To 
John  WiUiamsj  Gent  You  are  hereby  summoned  to  be 
and  appeaF  at- the  next  oowt  to  beheld  andvkeptin  and  . 
lor  the  said  lordship^  to  answer  The  Right  Hondrab)e 

WiUiam 


7?f<  .    OASES  >H  HUiARiV  T£RM 


^ugfnfi 


you  havo  tfa{ft«o»mfiil%>  datedflit4>  l8ditiday;of  J^rffnt* 

Wluck  tsaid.  sommodft  U  thereitpoki  \dattvMdito  '4l»' 
said  <  STAiwias  TWner  and  Jbiii  MitkAfooAs^  to  betb^  iiiem| 
or  one  o£  thetn^  served  upcm  tha  setd  dAadmt^atDt^ 
ing  10  the  costotn  of  themid  court;,  and  iqionidika. 
oectaki  precqpt  or  attadimeBt  ja»  acoor^i^to  dieecistaa 
of  the  court,  issued  by  the  same  conrl  as  feMomi 
'  Lordsb^  of  BxUhin  otherwise  Dyffiyn  CAxyi. ,  fie< 
tween  The:Bight  Honorable  WUtiam  LordJBagoifjiais^ 
tiSf  and  John  WiUkanSy  defendant,  ia  a  ^  plea  ofxlefatof* 
4000/^  It  is>  oonuBanded  on  ibe  pert  and  :faefaaif  of  the 
Lady  of  the  said  iovdsh^),'  to  all  and.  Biogukr  the 
bailiflband  ministevs  the»»  and  also  to  ThmuuTmner 
and  Join  Madioeks^  Bobett  Jonn  and  Join  Jona^  te 
this  time  especially  i^pointed,  Chat  yotf,  sotae  or^oie  of 
you,  attach  the  isaid  defeadaxit  by  hia  goods ^MTiOfaattsIr- 
i£fi>uiid  witfaoD  the-said  kv^hip,  add  AeaaiBdij h&dp^'^ 
so  that  tbe^def^mdantiie  and'  afipear  by^^oodlan&'SuBk^ 
cienteweties^  ^tim  next  ooar&to'beiiddlfevfffesipd- 
locddi^  xbrfere  tha  steward  of  the  Jon|dii|>rafoifefld4iM 
t^  enmet )  tei  ihb^  above  Aamed^.pkiqtifBiiii  tfi^qk^ 
abftHeuaihQtiQis^i  aIld(,fal|$le^J»U)&tl^rebrtliiBapiDet^^ 
WitQci^3^ijI{i)i£&JSmfli^  Eiiq.^iidhi^atQ^rank  oEiih&dfeido 
hMdahipitaUAf^Vi,  ibei^Ch  day^dTlK^TUniAarU&Ad^bolgiJ^ 
•ijl>;i  X\u'-jjioiii  (jaitfb'ioi  ^ifif tQaiidjiJmBif  laophi^^ 
3llsiMxhiJr8libx3%Aial^  lfS^2.^iiJDalhIAv>1i(]«06b^ 
up5tiiqdS4^  OfliTJwdiisaUbattac^eDtJaliKedepc^^ 

to 
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to  die*  said  Thomas  2\imer  and  JbhnA&ddoAi,  to  be       l«d5. 
by'tb^,  tor/fihiei«if  them^  execated  according  tasiicb'  " 

custom.  At  which  said  court,  to  wit,  at  the  coort  of  aikbat 
the  told  lordship" bolden  at  BMin  aforesaid,'  in  the 
connty^  o(\Def^ghmbresBidf  and  within  the- jurisdiction 
of  the  said  court,  on  the  21st  day  of  Seplember^  in  the 
said  third  year  of  the  reign  of  our  said  lord  the  king, 
before  A«i£'JiMff5,  Esq.,  steward  of  the  said  court,  coiies 
tlie  said  WiUiatn,  Lord  Bagoi,  by  Join  Jones  hi»«ttorneyy 
and  ofiiars*  himself  against  the  said  Join  WffiMtniy  intfae 
plea  of 'the  said  plaint*  And  the  said  ITkmas:  Thtmer. 
being  suofa  bailiff  as  aforesaid,  now  infenns  the  salft^ 
court  here  tipon  oath,  that  he  did  on  the  l^ih  day-df 
Sefiember  in  the  same  year,'  summoD  the  said  Jciin 
WHtimtSj  by  ddtvering  a  true  copy  oftbe  said  sammons 
to  the  wife  of  the  said  Join  Williams  in  hb  dwellings 
Iwnse^  within  the  juriadicdon  of  the  same  court,;  accord* 
ing  to  the  tenor  of  the  said  summons,  and  by  shewing 
to  her,  then  and  there,  the  original  soinmons.  -  And  be 
farther  informs  die  said  court  upon' oath,  that  he  did^ 
on  the  said  18th  .day  of  September  in  the  yeanaforesaad^ 
in  all' things  execute  the  said  precept  of  ifttadhment  sa 
to  Jbim  dixBOted,  by  then  shewing  to  the  said  <wiie<  ofi  the 
saididefendant  in  his  said  dwtdling-hQOse^  the  said  wrift 
oc  preoepttif  atiachment,  and  deliTerifig  herraittn^copy 
tbbnaff  iin4  'by  vhrtue  theDeo^  within  tbetjariadieiioii 
afisiepaidy  tsiid^^oasessioa  of  die-goodii  and  doMHAa  of 
thaiwdqDeftndant^'  aoeording  to  ^the  mage  ond^  eutMii^ 
oEiJlheiiliiaL/cbmtr;>:ana>tliat  Ihd  sami^>ck>hti^e'Wlfa& 
custod/.^  the. said  r51&^;iia^  iTlihim  At^»irlfieh(<gabs' 
cooBi^ttOL'lrxtpat  tfie\«bclrt\of  the  lordship  aforesaid,  held 
abdludiAiy  )iti  vnldifiaiAhe  .nudd:  k»d8hi{^^«add^iiritbiii<:4he 
jitBidiclatanofilibeQsbme  oomt,  on  tiheafbiit^itid  Sl\st^^ 

of 


Jl^^     «"*  Med  A«"  MW  .  Wn^,  b«fere.  **Ji»»nS!t  Ai^ 

I  Jd  theii«rdiUp'«t>ttttr'4»P  JBiM»i/'iMkMfy«|g^ 
H*noutaiile'l9«M(4r  Zki^tf  £ii^<«^  |Jritttig>11»1iignWM 

]hs  attorney;  oMBpiKiiu^  611^  dwt'^hm'idbiliiniiiM  tii.iMlli 
taut,  OB  tke-Wth  dsf  «f-  Jf%,  ta'  ^  yaal^tofi dWlMtt 
laM^  at  ilWAM,  k  Uift  Mid  couMyii^SteiAl^^iM 
w^in  «be  jarisdiMiah  of  tbi»  c6iif^-M^^friNtf  MMff 
to  jMy  to  the  aakl  plaintil^  the  add  Mii»<*li'4(0ftML  «# 
bwfiil  aionbjr  of  Gnro^  Britain^  wktea&oShe'WMtHr^ 
1m»  the  said  defeadarit,  Aoaid  be  tbfaceWW^»uti)ftfeJiay 
Mwrdidetttba  md  defendaM,  dttoogli  oAtAtiifeyiiBP 
mud* itkeremio Mqdested,  faaA  sot  ^ ')nMI«^  <teil^ 
piBiBti£rdie^8aii<8n3  of  4000).,  «t  tef  ptft'tteMul^  MV 
dm  9aH«  «»ldm  40  pif  badk  faittwattolfiftMlJt  ilicMftfflr 
dfaifenfiiae^  »lwraf«M  ttto  Mid-iMlttf  skU'iM  IW' 
joMdy  and  faaih  swfeaRMHidHaiaifa  «a  tte-Viiife  liPMite(^ 
afiddAaiiifiiMflie'biliigk  M*  «M«^«ito^M>«i!««^#Mgtf 
tbq*a«MlMiMaiito  ikw]aiid>22hiMHl<iBcfii  iflli  fU'^ 
«M»tWlttMM^9tlMigli  ^bkwttily^fcltoHiy^tfiKiailf 
a<p«raAav,MU«9bjPtiU>.<Mw'%fl«w>aaMt^^ 

ttHVf)eiivlMh«'Mll<fl«idt  ilMftnl«M)M  iiaMlil*^3 


«oist 


««  'XtfdBKd 
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4iffC9emM4  li«9tb  mdwidiiB  tkejiiriMiictipiioftkeaMM      114^ 
^Q^tU  to  wif.  4it,  Stc,  oa  the  ^th  day  of  OcMn-  wvm    ^^^J^ 
JWC^  «pfli|in(j(i    111©  fame  day  is  givea  to  the  aaid   ^jyyj[^ 
>Pi9««»  Z^  £^(^,  to  l)e  tha^  and  lo  forth.    At  ^^^^^ 
irhM^MiM  l^t  com^  to  wit»  at  the  court  of  the  sajd 
J^W^fhijpt  ^phleii  b^retbe  aaid  M^H.  Jtmn^  aleward 
pf  |l|e  4aid  lordship  aa  aforesaid,  and  within  the  juria« 
^^6^9  pf.  di^  4apie  OQiut»  to  wit,  at,  ftc^  on  the  aaid 
||h  day  of  QcM^  ill  tha  year  aforesaid,  eomaa  the  said 
W^ifliam  Lprd  Bagoi^  l^  hia.  attorney  afoieaaid,  but  the 
ffdd  J<4^  jfl^hliMWMi  though  aa  aforesaid  solemnly  called^ 
GOiM^h  llPty  vharehy  the  aaid  WUlMmt  I^d  Bagct  rt^ 
mfdm  therein  undefended  against  the  aaid  JoJm  WiUiam^ 
il^»refofe  it  ia  considered  according  to  the  enstom  of 
t)u^  ^purt^  t|ii|t  the  aaid  ffilliam  Lard  Bagoi  do  recoTcr 
l^painst  tl^e  said  John  Wiliiams  bia  aaid  debt,  and  al«a 
9^  185*  for  bis  df^qiages  which  he  l^as  sustained,  as  well 
p^  occiMJon  of  the  det^iog  bb  said  debt,  as  ibr  his 
oostfk  apd  ^li^iges  by  him  about  bis  suit  in  this  behalf 
$3(p«nded^  ^y  the   court  here  adjudged  tp  the  said 
fViffia^  Ifitiil  Bagoif  and  with  hia  assent.    And  the 
wdi  JffAn  fVilUam  in  men^  and  so  fibrth.    And,  there- 
^QK«w  l^y  ft  certain  verification  duly  made  on  tho  part 
|H(l4  bel^lf  of  the  sai4  WiUiam  Jjcrd  Bagoif  by  the  oath 
pf  ^4iaid  Ttfi^MB  TV^ior,  swpcn  before .^AiMin<  Jbnai^ 
lll^  vf cQr4fr  pf  A»  md  court  pf  the  said  k>fd<bip^ 
mA  ^hIjT  km  '^^  ^9  wAACoxm%  i%  h  aoaoiiiBis^  and 
«|rifli«fi4lh!Bt.»^.t^        wmk  tbattheauoLdrsMM. 


<?m  '    CiSSKSjiiHlfcAfty^iERM 


MT 


i_^       JoAn  WiUiamSy  if  found  kt/  tlieaiildltoid^biff^W^ iMWP- 

dieixAbi  eblise^  bfe^ade,  a^wtH  th¥ i^d  debt  <)f  #000/., 

'  ^^asdkatfii^fiaid  sum  of  6/.  185.,  which,  to  the  said  WilUam 

Lord  Bagotf  in  the  said  court  was  awarded  for  his  said 

ycbstB:^tod!ciaiiUiges  m  aSov^£iii*And^:vAusg^  tbH^id 

ijjobn'  f^CUsami wasotrnvtctedbs  afosQ^d ;.  atid^tlMt  tifgy 

Uxftwikfaesaid  niooey  at  the inext  court  to AeJwil<taitfer 

-4ili^  fioid  Jbrdflhlp^  to  be  rendered  to  thi^  baid  JfSUiim 

^Lc^^BagUf  for  the  debt»dam«g»9r  Md  coats  trfbfemd» 

^>dad  that  they  have  there  iMs  prdoqotv  lAnd  the  wtSd 

zmtil  #&s  fhto  and  there  iodorsed*  byitbe.^id  court  to 

fJery  the  ium  of  SW6L  ISs.^  beuig  the  amount  lof  ibe 

,«iiid  sum. ad  as  aforesaid  veriBed,  nnd  of  thif^ostBiaod 

^^maget  io  as  aforesaid  by  the  said  Ctifxxi  avntrdedlo 

'the  j^id  WiUiam  Lord  Bagoi,     And  aftenmftfs,  ae  tbe 

said  court,  to  wit,  at  the  said  court  of  the  said^lonlsb^l, 

holden  before  the  said  R.  H*  Jane$^  steward  of  the  said 

vlordship  as  aforesaid,  and  withio  the  jartsdietion:  oPd^ 

'Same  coort,  to  wit,  at  Ruthin  afosesoid,.  in  the^ooim^ 

eaferesaid,  on  the  2d  day  olNaaember  ia  flielltifdycBr 

Hifatfesaid^  cosie  the   said    T/itmas   Ttamor  and.  Jbbi 

^Maddadlcdf  and  inform  the  t:Qurt,lthat;>.by -wtiie.^f 

Jthe  aaid  writ,  they  have  caused  to  be  made^  af.die  gmds 

(and  ehattdsi  aforasaid  of  the  said  John  KSBunnSf  ^aoib 

fiof  1416&,  wliicli   money  they  fative  read^  besttnal  tk 

^B&wardoftJK  said,  lordship,  at^edayrandtjilabcrvii&m 

aibntained^  to  render -to  thei^^s&idvW3Mam\'£oMdiagiij 

in  part  afins  debtiind  eostsiiDtl^  smdlwdt  HbnlioiMd. 

-ibid.  tH^.finM^er  certify^  <4iial)ldiefrai4ri^UiSj0^<Sia<* 

Ibatioot  fliijitioth^  of  more'gobds  QnieHattehgw^lBUithe 

smd  lordships  fudMieof-tibeJr  caBi^Qan8euCoali£>maikI(|be 

*i99  A  9  3  8  lesidiie 
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'y^idd^^d^Uir^kid'dtb€  and  «os&  adbretaid)  aecordnig       185^5. 
^'  ''Tk4^wld9kit^biI%imuurT^^  Madiooki. 

'^  ^'^FM  foltcfwSflg'  erro»  were  then  assigiiUt  Thetr  by 

vAb  ^r#dobd'  it*  oppeais  thiat  a  sammons  and  alsd  an 

fltttf^M^n^  issu^  out  of  the  lordship  coiirt  on  onc/add 

''the  smnieday  in  the  same  suit;  and  that  the  Iwd  peo- 

cieasea  are  ineotiMtent  with  each  otfaer^  and  cannot  by 

'  law  kf^  i^ffOikdi  togetben    lliac  the  process-  against  the 

person  and  again^  the  goods  of  the  said  John  IfiUiams 

iteued'out  of  &e  lordship  court  at  one  and  the  game 

'  time«  '  That  Inconsistent  pfocessesyv  one  bailable,  •  the 

etbe^not  bailable^  were  issued  at  one  and  the  same 

jfkmek    ^Tbat  process  of  attachment  was  issued  against 

tiii6  goods- of  John  WUliams  before.any  process  of  sum- 

'jaenff^agaiufit  him  was  r^umable.    That  two  ineon- 

sbtent^rocteses  were  aer^ed  upon  Jokn  Wilitams  at  the 

Mnei'tinie.     That  no  appearance  was  ever  entered  ia 

.'die  iiiid  lordship  court  by  or  for  the  said  JAn  WiUiami 

;^\he^tof  the  said  Lord  Bagot  in  the  plafait.  afiste* 

'vaid^tiiervertfieless'Lord  BagU  proceeded  to  decbuneraid 

B^' ju^tnent  against  the  said  John  WiUiams^  beJibt 

•havaig  appear^  or  being  in  any. mmner  brought  into 

^<b  beiiilre  thb  said  lordship  court     That  in  the  recoMl 

oifl^eaiaQl  tbereas  iio  eatvy  of  any  appearance  by  of  fiir 

Klk^^'iM'^^JiJinWinkihs*  in*  the  said  snit^  whertos?  byr^the 

•bw^of  rtke  flaadt^HB  appceraoce  imistb^  eotaiedliynr 

?feD\^CUefeManlv'Hi  dMerlo  warrant ta.ptaitatjff!  iiLtd^ 

sdliBn^iagalnSti)lkim,-  abd  signing  jfndgn^fintrfiHr  WMQt>  df 

ad))]di££aQBbol08geBttp]S*»:^  ^Mlcbi^incbnvri^-  ;:>:  ;::;?7 

^ubmi  S  S  2  Acer- 


^eredf-QOce'  eveA7lbai!teQ«k 'tfays,--^«i^^'  #f^4J^^ 
dbitiMte  AtfuHftgr';  dnd,  by  lite  '«pstff^  :Mi^%w|^'^ 

%  'debt  ttttiouititifi:  <6  or  ej^eefing  40r;  :yK"liHf  \libt^ 
MM§Dg^i9aieftetw6eQ  ^  l<ddiQ^  ^"^b^iii^iaiiiirti^* 
4l»ii'«AK)f  h^in^  delf  aiftcte  And  «nied  ^  «Wl»«ifc^ 
*'«iiiit"df  OKWejr  i»  j«adf  4ve  lo  Itkn'firoin  ^^d^Mor^'^ 
ligr  Iih.flttoini^,  may  tefy'M?  ]^(4  agaitast  9«feil  «l(Mt»ir 
«*  of  (be  prBceduig'eotwt  ^y,  wbtcb  ilbe'-^tieordflr^ 
Ibe  eotrft  enteirs  in  Ae  ooart-boek  ondiet  4i^iltylt<^ii«f 
tide  df  d>e  iMKt  preodAftg  oAort-d^i  'iiftdrhyba  ir 
•Hmnottt  froffli  die  iteoordor  to  t^  deGiiidMI  ^^aiiiiqii 
flecotcBBg  to '8Q0h  us&g^  and  -  custom,  «Ai««dbfl$#i^ 
lutdBbt'is  «athiiKnieel  <to  ^pesr^t  ^eooiititO'liP^KAjttir 
aext  imaisiSUb^  aAer  Ike  date  «f  tbe'lMittHil^-^'li' 
«Bsv^'lhe'  pldn^  in  a  plea  of  HA^  «ii#4idiM4l' 
dkylt^  iibiudr  tmd'at  tbe  aune^ime  A  MA^^^^i^Uft^ 
«eH'  Aecbtdft^  ta  «(rch  wage  ami  cOMbMif  i»f  apltf 
«iideridi^-1iitfld  md  seal  «if  liie  ree(iidMr,'>'4^««^-MMI» 
ate*  steward'  on  tKe  otstt  i>t!eMdiag  wo^^  iiimi'^ 

gobd'ibi^  sdOcUnt'iituJitite'ik  %t)tt^«|]#^tjMili^^lN/^4i«^ 
-  "•"■■''  -        -r  :  answer 


B9»i|fu}i|f  il^if.  .tqliVhoin:  the  writ  of  ^ttaql^ftiflHt  H^ 

o^ifuwjia  «^  Mcofdi^g  IP,  such  us^geand  pi^topi,  dlec^* 
#itiuii  t)i4  .M^niM  :«q4  ^«rii<Kction  of  the,  S9bib  coai^ 

ta^Aw  iefefi^wiv  f^**^  ai'^ing  a  copy  of  ^J^<5  j^pwrn^^tc^ 

&iW.p|i^-a)(9tulllj^,  an4  taking  pb^sess^n  of  kis,  g9oda  ^ 

oItAmU  aqfMl^  t^hye  to  thtf  i)^$  airorn  Jp  an^co^ 

or  by  i^fl!t!li«^h^oirigj|iiil  suttmop^  afi4  iKtt^haieiit  tq^ 

tb^^^jftfi^^ot'a  viib  i<l  hb  <i«^di2pg^hQad^  and  Ipy  gWti^ 

ktr  4  edj^  of  A«.suitijdaoiis  in  hb  dweUing-^hotustii  ittWI 

liking  f^onsttttim  of  sQ^h  hi^  gdods  tti  cbaOeU.    H 

fb^  d^iimclailp,  Accordiui;  to  fhe  eitigenqr  of  the  i^rH  ci 

imolmMatf  gi"*^  stijficient  aurttiei  to  ^ipe$it  ttnd  ^atia^ 

ibt  i^uitMr^  if  the  latter  ^bouMobtAin  a  Verdict  orjadgf 

mmtia  tka  agid  plaint^  fbe  condeiwodon  mooeyt  bi^uitf 

^bt,  d^saagas)  and  cost$^  then  iht  good^  attd  ch|U;(ek  adT 

taken  or  attached  are  inunadiatdy  givenriup.  ai^d  r(H 

«1(o)re4  to  the  defendant.    The  defendant  is»  hov^fsr,^  at 

l^bMgr  U>  appear  and  proceed  fa  trial  ^iihoif^putdng  ia 

$q^.bB|l,  If  Itfe  cbfxMa  to  ^etmip  hisgoodfj  a^.qhaft^t 

m  t^m0^  in  idx^  cuitody  of  the  baitjff  to  ^bidi^  th/^  ey^fi 

4«fihe  «tBt«  .  A(  Hhe  i^t  aourt  hobjkn  4»:  a^  £»;  th«^ 

)9ir^|f^h!i«i;«r  1^^  ^f  the  mEuninoila  and  i^^Hitf 

f«d«^  tlW^tllob^nlS  Aeh^ilKT  iirfprms  i^.w!WW)?PW^ 

eMlbof^tb^  ttoHtft<4i»Wftir  Qf  duf4^a«rv|«e^jl^4  4«i^tft^ 

Wt-«fe*fRbn»fif  «litHei>'i*«85rtjftri«lft«Jli«tt^ 

lilcf.^iti^httfrti^ilgkti^  W*  *f.*f.d»S 

lNl4<|M^b«Sf  1Mb  MetM»W^  ^^t^N^^h  #I^ff(«a]l9|.tthf 

79W2>rT8  S  E  3  entered 


1 825.'      entered  for  hid,  he  is  then '^d  there  i[iknih\^  WSHAIiif 
'■      open  coort  by  the  redoi^der,  mid  *aflerWJdrdS'^bl''*^ftS6- 
JSP^    :   cri^rof  the  C6tiit,  to'^ippear  to  tRt''j)lttini;'^MiXjaliai'W 
®^'*"''  OeptaifUiigt's  d^aartttioni^AnA,  frf  dds^  dJ^^akJfltiii  k^fflf 
ii  giv^n'  to'  appear  and  plead' tmfil  the  IblHiWii^  tknifti 
and  if  thie  defendant  does  itbt  ap^r  ^M^^kM'^iii^' 
vloii^  to  ^lich  fdtlbwitig  court,  he  Is  a^iriit  like^tfAiiigiiii^ 
diiled  at  snch  following  or  \kAtd  coxitis' wi^\ft^t'iM 
plead;  and  if  the  defendant  should  still  malirffi^^^ 
and  neglect  to  appear,  then  at  sndi  thrrd  cotirt^jddgM 
liient  by  default  is  given,  according  to  sudi  osaigeiM 
custom,  for  the  plamttff  against  the  defendant  fbr'tUi 
amount  of  the  debt,  and  for  the  costs  and  datna^  M^ 
tained  fay  the  plaintiff  by  reason  of  the  defendant's  ^ 
taining  the  debt;  and  that  afterwards  an  afffidatir  Al 
verification  on  oath  is  niade  by.  or  on  behalf  df  tBe 
plaintiff  of  the  amount  of  the  debt  justly  andtml/'dtt^ 
from  the  defendant,  and  unsatisfied,  to  tlie  plidiffiff,  laM 
execution  is  thereupon  awarded  by  tlie  court,  {adbt«e4 
to  levy  for  the  amount  of  the  debt  so  sworti  tot»  'anS 
costs  taxed  by  the  recorder  of  the  court*^  •  *  *'• 


n. 


'   The  cAse' was  now  argued  by  - 

^  Paiteson,  for  tlie  plaintiff  in  error.  1%^  ^^fSBtM 
eertainly  appears  to  have  been  framed  so  a^  t6^s0p|)o/t 
the  record,  and  if  the  custom  allied  Ih  ^e  tlAtSStHtb 
^  good  In  law  the  judgment  must  %e  a^SA^^^^^^^BUik 
the  custom  !s  hot  good;  fbr,  firsts  ifi&^h)(£hd  ^ 
BiToneous,''a'itd,  secondly,'  ctist6ni^diht^d^kifai&iftiP% 
plaintiff  to  declare  against  a  party  who  is  not  in  coart. 
First,  as  40  ^the  process,  it  appears  ^t^;&t,mp]^ 
levied  4MlwteB  the.Srth  of  Sepiembm  Msk»)jiii(t%^e  91st, 
as  of  the  Ttb^  A  summoos  is9uetf '^''ifaJS'lM,  tested 
*    -^  "  the 


I\ijft  i»,<^^vt?,TgiY?q :.-", Process  ia  the  eoumy;  <59,urt,5jba^ 
bfi  Jby  «uipfai9i^,  At^cbioeot,  f ^d  ^stress  iofipitc^  ;ii\  all 
pi^r^i^  acti9yg|s  b]i,plajat  ocjiutici^,  e;i(C(^t  jp  tresp^^ 
Ipbri^spaw^l  $^U  .be  by.t^tacbmwt  aud  distress  in? 
$91^^  {!^^J*  .-^^  tbec«  «ay  cases  w^ah,8l|9tr 
^1)^  1^  caf  Jbis  ass^ed  for  err9r?;].  JaMafavui  v. 
fiiieptt(^).i'it>«PP^>3-^  ^ve.  Mp  consid^ra^  t^at.^it 
BHghit,%.,»)^  ffiTk*.  C,  J.  cites  a  dictwai,  of;  -Pcfv^l  J^ 
in  Qmrme  ▼.  J%ia2«  (e)>.tbat  a  capias, , in.  \he;.f^\  j,n^t§(ii^ 
in  inferior  courts  is  erroneous,  and  not  void;  and  be 
dissents  from  that  posiUpnfnpt.QP^Q  ^pi^^.^t^{)^«he 
SfiPfiW^iMiWt  erWW?u%  »»nt  tha^  it,ffft?cPi4r.^  "» 

if^m^^A^^  FP«f^wrse4.9n.ej?-oPjb^^  Jf,ffi)M^ 
Jiuo'>  ni  Jon  zi  oihr  yiinq  r»  .t?.Mu::ifi  oirljob  oi  'ftijfim[q 
sdJ     .  3  E  4  it  . 


i!laclnii(i34){nAr^itt/«lQ|  fliidipWs»ctiriiil4W  MiiiamM^* 
j&^ititfhMdbre  «airifeMf>Aal[  dib  detUiffttiolf  <xw4iifafe 

.wmLtttSMi^  (^X1ddkllK>^'fittd9d>tnfiaHleadwtesi^ 
trirhp^  (ft .|fldikdff;1iaB' fatta.lkeUb  «it  Utart^  tei  dldkb 
,tttfiN«  Aft^^ipeartttlee  .of  the'd0^nDUmf;^xMfi|  iriMe,  Jk^ 
ilfad  Mhis '  ^  iJsm  ^i^erior vdoort^  tbe  .^cJcliMilin  att;cirii^ 
IMred  i)t  fikd'da'beitfr ttifc    -At wiimcatlivftcli^  iitttft 

^AcfJKCottU  liOvtia  dfednr^on  u^  ibt  JdeflMlBlr>^Miiid 
ddftoM^sD  bji  isnmltttiM^talilidfattBDfy^Qd  dirtre9»SDllito} 
iukditbcBi[i£ih6d8fatdaiit  ai^lfletedto  a[D|Mlivlh^9lodil 
MiitMUL  liidtt  ihsfadfatiaiij^.   'Hm^jh)^  ^ta^ 

Hkb  iiufy  jtftiHK  beet»fta|[|e&  jifadM^.tinild^bitint^ibeft 
iittdSBot|)l»jdifqeIii^er6^fap^hiA  Heen4a|[faiiifr^Biii^Mor 

IpBaMDed'May.i>eslto%tedafari Ae  jtfff^ Aitihy  tie^Ui- 

^Jjfftb^  et  ikH^  ihiin»  lUKt  aid^^  Be^ 
with  the  process.    Here  there  was  no  panKmal  serfice^ 
gnd  no  iij)p<irtoife  was  entered.  *^*^'   '^  -"^^'^^    '^^ 


■  IN  THEbm'i«i/!auiB>«pddrS6(iGEiv.  mt 

i«»B  9nio^4l.  rIfi.tkiitosMuteTlMiwai  dqpfpfidkktialfrdie  ^^gg*^ 

•UIII|HllJ^lMg!UlBK  IiiPJpillilgOBtit  MMif  lll|y>  wl€  ttiW  Hi 

sMdiliiit  fMbnd^  Uhbnsa  %^  Ae  jtuigm^  li  id 
Jtad^lliii^i^  #fi|MKtitaf^.tif  tti9iMrin^  Hie  fttinMI'd 

'JB.fQIlm  pBW or  UIB-  pnUtMSe  OI-  tllo  Wup^n&m  OCNflW^ 

iZJSdMdUtoti   Tiifet  MfM^t^  ^ ^^  pmilk&  ti  lUk 

dU^  Wis  txtf^  ttoetAifr  be  #ri^i  Mkdi^idr  4f$M^dMf 
^lA^T^paiir  fp  iMiil  bdttiqt  of  the  ddferiAmti^vtm'^ 
Aolfeejifltfi'a^idMltetttidMi  lMr^dj(  i)66^^ftM(  \btrt{  ttkt 
•«Miqii>M^^viiii4^iir.d^  t^  ap(ridiliattld.Iktdid(3  tOltt 
dtt2iar^  .OChifil^  Ol^fcdtMl  «a&l  itfil^  ike  i^tfSMsi^.tthlt 

^sV'?"^  procesnun 


/  !     .i 


tIBOBS  w>JIUjABSi<1XBM  ihi 


c^BttOXi^ii*]   Iih^vciJn6<4obbtdtfa&t^tkn^oustlmqllBtadi 
wtbonMi9ki4q«t€ija»iMd;ixLlBw;:w;iniife  iirfmnfinf 

$t)ilXBat(pi^Ucoai^  aAd'E'^jfimdjo^gibeBli  t1ifere.5sijQoii»i 
G^sm  ^gainsfaalL  parties  .and  piivka;.  ai|d  ibis2Baii|ti«ii^ 
t9i'fx>8MBRon  justioe  itkat  Apar^jshosldibdvcoigdiidbib 
urifawtdki  Ji^  oidinaiy  ai^D0  ^tdebttthewfis'ffinUk] 
amotiiate^  and  upon .> the,. retura'  of  ^atiia  idissus./ 
Thaseas  out  la.  general  any.  attad»eiitxiA  ac^na-^. 
debt:  JHote  .there  was  an  tattajehmoaticaocotitBt.  adtfl 
tbe.  aomsaona^,  .and .  tl^t  b  aUf^gad .  to  ^fae  •ctemcBiy:  tar: 
tbeucaustom  of.tbe./coim..  .P^diapa^^the«cuil0^  joaghfr 
nnder  .tfae.prDQMdiDg  valid^  hut  it  isnot  necdsaai^iai 
^peide  that  pobf;,.  ,It8etais.tD  lnttto.'bear:&lat'oi9B&»: 
tkn  tfairt;.die>{)kimiff  dadhndin  tbe  dMEDoeodF  ibd 
defendant,  and.  that  final  jddgmeiit  :watB 'gmn^  agphut 
the  latter  although  he  had  never  appeared.    It  is  un- 
mwmsBiy  to  go  'byjondr  the  fe<its  offitlie  ptesenftflcaadblui 
Older  to  Judga.  of  the  ittaapnBUenns;  o£  thhum^Uaoq 
Oidj  oiventosli^dajyaridafBed  JsnliiieeiilibadasBiDgo^ 
padce&s  aaid£qab;jn(%pttent;itlfe  prooBSSiiaBmHbonliiltt 

aB^red  pcaaondify  dm  tlKiilsffln^bait^'JbB|fioitilDf  viJ^aifi 
hiKdciii^Bi]9(kdnspy.)llha(r.iieliig:»f^^  jdgadidaaai. 

qfo4)^e:<yvirfci  jsit  klnqt'eidbqgpdfi*  o:rpsi^i{C  tbttonb 
torn  ^dutt  ddib  {infcc^aftvM  ^.s^lSMd  ImiibtofbDiMiAiDaAfi 
handnofoOffidbfoidaaL  ^eiikf  j^testbioM^sUaUbJb 
tiiRAis^ilheopaaft^  wasdoaBedj)  and  didbndta^vaanrMdb 
dtidmiiaai^  fiiBrtamiIdagpo^%vwai%%il4Jidg8»qiti 
gi9dnoagainat(liiis^jiB4  li^iebat^ifiildna  fpeOfitbrnkB 
yd  dosively 


IN  THE  M:«  kletwYMkui  cm  eSORBE  IV,  mr 

(^jMhrcigrTbodnd^:   lii$  Tcny^pqsfiAle  tBat  ia  ihttadlMq      MtAJL 

received  any  notice  of  the  action.  Tbercf  it  niH'fliitiog^^  «ic^^l^ 
in  the  law  to  support  this  custom.  In  all  the  forms  of 
tb6J«iq)cacnirnoo«its:itiis  Alleged' that. tUe  pirt^xnaibi 
and.ia'att  fitraoBal  adtions  bis  persfonal  appeaMoedjifc 
reoosded.  ilf  be  dgw  xiai  ^pear^  then  ike  pknmift 
n^a^-IVDceedi  I9:  fiUBwonf  »aiid  diBtv^sa  infinite^  orir^^ 
cisdairryt  ivbere  a  capias  UeSi  rin  certaip*  tees^thft? 
plaiatffi^jnayjetitec!  an  appearance  for  the  dtfendmtt^ 
vstue  of  th^  IS  &  l.yT«99.,  but  then  the  dcfimdatift: 
itmst  liare  Jbeen  petionall j  served  wid^  the  proceas*' 
That  stilate  extenda*  to  inferior  courts,  but  the  plaiildif 
b«lo.v  could  not  availluaQsdf  of  it»  inaamueh  aa  the  de*^* 
ftmjant'had  not  be^  petiBonallj  servedi  For  these 
xeasona  I  sm  of  opinion  that  the  jpdgment  of  tbexourt' 
beliDnriDBSt  be  reversed,  and  I  also  agree  indiinkiiqf* 
that  die.MCord  varies,  froantha  practioe  certifiodin  tbe: 
mani^r  points  oat  by  my  brother  IdtdeiA.  < 

•  JloiAinrD  J.  I  am  of  the  same  ofilmon  niM»<dMit 
pointy  and  also  ii^pea  the  general  questtasii^for  itap* 
psars  tame  that  tbe  eostom  certified  is  bad/  -lapeiw. 
SDtaLjaotiomKatcmust  appeat  .thatt^ie^perioa  9i,Ami 
deirndaatJas  befen  biiou|^tiino  ooosrt.  .  in  jr^  abtidae^ 
fiist^Ae  patitioafielssueii^.npan  i^hich  diaaeaaeq  oEthsk 
land^abnght  eolbe  i«lxi?ei3^ak'&tflJken5:i£Ai|(defiBnjdaQt 
does  mto  ilpptaqto  diaiprooess^>tbe  girand/oape  goes^ 
ojianathiriicdieiiaad  it8d£>is  edceB;)but  dik  dofas  noti 
afifed^llUettkAndlKdh  f«rsiA.  Ja^mbedbipeilot^.GBimBf 
tbaosiiuaqqniiai  tU>  fini  pbotiees^Jn/  c^blqcaricatenaakt: 
iBtr^spasj^apliqtoi^lbaviiQtbeqi'doo^  ^ttacbiBledt: 
isaaeBaadtliei^fiDsS  kblsiic^t  ^T^  paityi«idbeoi<f|tacihi^ 
fbvidiiL  by 


71  afOHii  m  mktm^'mm 


IHT  ^; 


l&toii«AnlMA|f^  ^  toiirs^  of  pi^MaXe  in  tbe  M|M^ 
flW  «Hirt»|  add  if  tb^  1^  Cif  d^MffaMHdg  in  the  IAMMX^ 
er  tlnft  ddfenditol^  #Mdi  k  n^fW  6^Midcsd  fer,  <^  btf 

whMHp^W  IflWMfrtwt^WMti^^fBW  Ikvb^^^^^it^  V- 

^»'.  *^'.i.Ti<«4Mtfc«%^'r  BMfl^\4ieftificttt0  a|Wlesiie^4i#«'t#l*eft: 

^Mllfli  MN^^CtflliHti-Pft  ^  dM^  RMIW  iTl^Bwl  (ffWH^ftWlW  F 
iM^lMMUr  |p^«4«4>Mi«  «<f;J|l||e»i^  <^|Hl!flMMb4«l 
•iff  it 


w  THE  ^^fofifi^im  m  fiJUOWOE  IV.  fM 

3»J   f!;  I  t'i"l  itj'iii    .ii>j  •/»  •."    <;  .'I '..i".'   ...■»,..    ^}  ,«j  J.!'  "ij 
1.  .,.■'.>   11,1.  1^  ■  .  tt  ;.;   ;-..",/•.    •[  !,;:■'  ■.,■   -.o  ii.i.iqioj 


(m  tl^94tl|  QtfoJicr  t81«,  they,  by  uh)0i4iw<>'4p»i^'  ^Zt 
j^efMktti  <>f,  the  |W*»J>e«,  ^p  f}|i«MMi|»  iv^flJkiMf^^ 

|j»^#|ttti^  iii^i^  9#it;»  «d#%^^idlio|i|>n|^-U^fi4[ 

jBJdkm>mm  ^i^^m^  ifm^^mti'd  'i^^ftft^i^ 


mo  I  :n)iciAS8g!irN.«iKAinf«'BiRi»HT  - 

^miais  to  Aev<laMMui  iMd"  W^^^>\%:^  qAedgttMfl. 

'^Jltb  of  Obtofar  l«15)  :tbe  4^ft)iiknr  ^ti^f  Jl  JlSa^^j 
Ikfiettinwei  gfaunediiiti  dnd<»uI<MiM  of  st^fiin'^<^e"^M. 

;tfdgv  ibF'thetbvm  bf'nine  yters»^tliie^JA'ly¥MC;^8(fc, 
fnte  ^fixttd  att  ^aroehkl  ^d  pn'tiaiaefMary^^tdsie^'  f^ 
•  eovenvnt  fiir  the  pi^meAt  of  lAeTidnQ'^lfbr'tiiiier  el^dif- 
iHent,  and  edier  akiol  cov^nsnli^  tyit^bfe  Iclisei^^fflt 
eoBtaiii  a  iU3iTbaant  diat  tfab  l^sors^wtaldidiifikmi^die 
lessees  against'ihedaim  of  C,  fPkimofkj^  gkMtdU  isiiS- 
lady.  Hie  plaintifb  regnlariy  pdid  dMlrf/fedl?  tb<4lfdr 
lessors  up  to  Midsmnmer  I  ^21.  The  tWoMonrikig  ^m- 
tersy  namely/  the  Midnzeimas  and  GArisfsiai  qMtteys^  tb^ 
paid  to  mt^Hbde^ui  whom  th^  atidemob«t>lb6F)teftft(l- 
ant  and  J.  Jlfoxi^  had  assigned  all>'th«irr  itt^KSt^ift^ 
lease  ^srUch  they  hdd  under  C  t^Haior^^^  AH^  iNd^Iast 
{iqibbhlpiras&v^faoitvie^  lnotheP^»^|MMf  siNBfc  in 
(paA  deffiiml  intssdyigay>'M'tiie'toi»8«i<Jsxidi^il»lft^ib 
found.     On  the  following  quarter-day,  ^tette^,^g2dl|F- 

distress,  were  compelled  1l$>^sy2:t  ^^iMli^Jlsi^l^idkf- 
aedubirysi&fs^gfi^utiditltDbbedyinlfidQ^  f^yAl^iei^fkU' 
4f»nmimiiiYylQis»kiKXsi  wiIdte^liiiifiMil^dW^fHetH^ 
-arjf«ai^^r0dMaiMXt'lltt  dlb^lalflCKPamt  dtb 

o61ig0do«i  q^I^nndcini  ^3f^«t«i^diMMiti|{t^  Afe^^ 
bewir«/5  penoes 


IN  TH9/9r«ik  w*^^«*its -tiFPoaoRGE  IV.  len 

:.]l)a^i(iffs,H#»U'^|p|n^)o(^  triflive  iHwn^i^beiilg  tb^  srtim 
.4iii^mibj$>t]b<»'verdict>  •  Tho  deff»dant>iMidrtti^eDtfflad 
.^t9Sfm)  ^  M  Mi^kummei'  1821*  One  J.  Wahmhmg 
^^I^  aH/a^witnesa  ^^e.ptrt  orthe  defeadont:^  iLi^d 
inpqi^^  i|p<l^r  ar  0abpi9Qiia'diic08  tctttal  IbrtliEt  pu^- 
fj|M¥%'^'lP^<>d«¥:ft  te  MtigDniBnt  of  the  stidiecniy  idUgad 

,i^.s9|0^q|y^^o^^|f^  in  t^jf  16^1v  deolbed**to*p]!oduce  it 
ff^e$(f  Jb«TW^9'^ered'«a  to.  do  fby  the  Lotd  GUctf  Jal- 
^i€9$  md.:he'ilemiirjre<it'  do  die  gromid  that  itiwas  d»- 
i|»9sittfd  wi^b  hlpxi^y  Wtiie  Ma  oaUatenl'sebimlTV.aBd 
.tbaproduieti&h'«f>it  migbt  be  iofiirioiia  tojbia  iaiweal 
Tb^Loid  Cbi^  im^ck  luled  tbat  JHitaiii  was  n6t 
^boCind^  lib  prodiiA^e^tbe  esaigmaeiitt  •  TVkde  had  never 
'  pai^  reni  to  <7*  TFMmortfybat  be-'was  hi  poGsessioa  «f 
*«be  erigiaal  lease  from  C.  WAihhate  to  Ndcgsb^  wfaidi 
Wa<^  predaOed  by  him  at  the  trials  and  daly.  proved  iDQr 
>he  4Ubseribiiig  witnesfl.  ,./;'.»' 

*.  TJtfeqile^ionafer  tbeopiiiion'oftb^Goiirif'wt«e»      1 
,    ^riU  vtMiber  Uie  Loi^  Chifef^JustH^e^  thoiiU^luifp 
^^ihmled:  tl«s  wkqeia  to^  |>n>duqe:>tbe''.assigiMhesb  firom 

>-(SeWHilj*  if)tbf^€ourt  :sl}wW'te»*f  ri^finjoa^ 
jyitHBas.QiPfi^it  f)p|  tp  ibai«rb«^r«t)aii^,t9^pio4iwaAhe 
1V^R9VllPi«^!Mbe|,lttt::  itadf  r^theilibi^ae  xaff»toafafa0fli3tfee 

iMgbl6tb^e,l»«p9ifdti)eat^d^  ^mdam^ihptMieSPaw^ 
diittiii«iflH9iilul^^  «)tisi0aie4)ittl^'idflwfi^iai^9i|ia- 
^r^  t]|iliMiK^9dpUun«tt 


»  very  ^Hffinwc  C|U^     Tlw  iljtMiat 'IM^  (^Iffmr 
phiiiilill^  #»|d  «9«I<1  not  gat  fid  of  tlii&rwqpMiiib^Vf 

case  be  maintaimd   on  any  imfM  fieqitfiiifi    Tf^ 
partifi'jMda  an  fnawwBi  onailiart  ttr  draJ  .1 '  thift  fUJn^" 

lHonUi9  4iemiaci|CSEm.i%.  titC(BMiifi|f^<W  I4p* 


IN  TBSL  mutt,  ffOR/lttits.oA  Q£OROE  IV.  -1M|B 

''"  '    '  I  .INI* 

'  QJbbdkwkioA  Anoldiw  <^giaMii#  LikOYBL 
tlliit-lliw^  ^«M)^,pwc4«£ib&  mads  .T«iu^  Ui  ttie  fono.tfi« 

nones  brokifi 

jjgl^nifiM^JHiA, bftB&  -rfijppftd  BlLkarg^  op^pard  Ae  down  tiM  pw. 

titioDs  by  whidi 

MmMi.ih^Jh^  W9Ee;ipj^#ste(]»  and.  thea  they  were  m- 

avarre4>Jc«B.^ill©Jw?»Q»J^yp^il»!pftbe»a.  At  the  bJ^«rSk. 
trial  before  Abbott  C*  J.^  at  the  London  sittings^  the  jury  ^^  woooded 
lomA  ir^pcidal'vwliflM^  the  ^ll^^dT'^'^ 

«rdfNei:ibr-e£faetiD(  Iha  in^iranoe,  that  tbr  three  hoi;ses  ntod^^' 
jBmMk«ikied  ia  diarikdafatiM  were  pared  of  the  goods  tpeci^  ^retdiet. 
Taluad  itk  the  alHeMeat ;  the  pfgrmaotof*  the  ^remioai ;  io«  bj  a  peril 

of  the  Map  and 

At  subecripitap  of  the .  dftedaot  ;wtfae^Ahipiiieiit  of:  die  that  the  plain. 
B7  Jdi0  iotasBst.'Of  the.plaialtft  m^heiggoda^..api|^  torecoTer.  it 
.tfaeseroLtbe.4biw.i»>rse84'  <^  saiUiig of  the  ^^^^^. 
9QiBd;ii]idthatoa^te.at,&c.lfaet8Bi4T€88el^^  ^<^^^^ 

aMdlhreehoiBeaoaboAidtbeKeof^^toBe^eitiidU^  Hida^r^ 

gomlB  in  dMfpaidoideiiiiieiitioned^  tkoAidhdoBea^w^      Tailed  amoii|^ 


ine»6»tet«twtjded(i)iiieitig.at  that  tiiiia;itt  good  dafatn  ten  lubscnbiog 

policies  at 

and  properly  secured  in  stalls,  with  sliogs  and  ladilci^  x/oycfs  ooffeo- 
aud^httVidg  MiffloaK'-piutitions  between  them,  and  also  ^^^  merl 
a  person  to  attend  to  take  charge  of  them ;  and  the  said  ^^  Reccing 
vessdbaugiffcWMyi«spect;,sea«^^  S^d^tiA^ 

licj  ia  question 
<>Mjiiitod:itf4fiy<>jgq^hau^  bti*  it  was  not/aiwd  that  Oi^plajntiff  was  in  the  habit  of 
effecting  pioUcies  at  that^place :  Held,  that  this  usage  wi»s  not  sufficiexi|  to  bind  the  plaintii* 

Vol.  III.  S  F  port 


hamti 


dtftte^  fhe>iif^t4f -that  6t^'^>Win&iSiAe?»af>W  llM« 

bdnring'Of  the  vcss^),  broke  tbeirBlingb,  abttlNMieftlM^ 
by  kidciflg,  broke  down  tBfe  fkrM6ri'bivifetig^»mtib» 
ftext:  horse,  in  conj(equtince.b)r  ^MCll  ffte'lflMtaMliilfiliitf* 
tMon,  -bjr  the  Iricking  «f  ^'  t#6  <ltbln»ei'  4hkA>«iA«iii'it 
btibt^llt<lOj;«tber,  wm  aUo'btl^lftn>^itMtt,!iiid.4fefbi«» 
hofs«9  Ittting  (UeA  tMtMng'  to'  M|^i^^ditMl^ilMM'iai* 
tiM^-t6')itaiikl;ot<  acdouM' Of  fb« '^^.i^tl^Wjiifi^^  fte 
V4^8e{ ; '  add  thbt  by  Adt  kk>ft$i^  theyBH^bbtt  4^d«M^ 
e&ch  otbe^  so  oitKli,  that  ^wut  ^ht!^ik^eWti^-0f' 
tiM  86th'twd  oPtlMM  urteeftimd'  dM,  iMvitig  tttdcwblB 
bnkea;  aiid'beiiif;  oeiierwiseexiee«tH#f  bkliiid^'ttiil  dufc 
thi  Ihtrd  was'  in  a  Qyiog  state,  and  jn'aboot'ftirlliritt-siid 
tr  bair  aftenii*anii  It  also  died' ^m''\li^  ««iMlld«  dliti 
braises  it  had  rdceiVed  ;  and  that  the  4iii^  h&«iiig4Mo 
btoken  itl  (be  manner  above  merttloned,'  df^tiMMlRit 
fetr  some  ttirie  be  replaced  or  repaired^'M  MfcdMtof'Ae 
^te  df  (he-  weather,  ^nd  from'  the"dii^|i»  Sf'gtf^ 
-tUttbiig«'iy«r'hor3es,'wMch-ir«n!  theii  tUbsfr 'AitfltiiMti- 

maSA  Ity'ifie'Heglector  defiralt/of  "fli^  ^aSSOm)^^^ 

'ikimjpf^i^ahyMn^yWf^iig'cit^i&t  th#«it>^be!r«tt 

-^i^mrafbidi  >(  i%«  sfi^bihr  >«e»dtift  :|li«i^ififti36d74a«l0^'*e 
J  VedMf)  dMlft-wJEri^  kmvia  ^t^^&MlJ^i^ttM^ti^fltidfte 
')io^ath«^g<}0diiV'-«^lM«Uitfitie(^dtil)^3|Hidoil^^ 

'4b#4ott^^ftiJe'-i^fiiiMxr'W'Wd«;  td^qfeift|^%4iAtm^^ 

I'llM'Mftsiys^iads^^toii^'titooi^^itferdaK^fiiaerl^ 

^-'  •  '  who 


IN  THB  n3i.lei6iRKfwiH  M  c^eOitfJE  IV.  IM 

l?fiftirBtmdiiilid)e.iiii»  of  eflbc;!)!^  ibepoliiQr  iq  tbiA.^. 
cbntiw  iwfflUwed.twQ  d^cripliws  of  poUci^9  Jqk.  int 

•antiiuiMgi.wj»«jiwh  Qspqxim  or  nwmM*^  §a4.M^^Mli 
•^xfHres^Ijr  jQpUiding  the  risk  of  mortalit|r^  4iik|.49V.  ii}? 

Imm   b|gi|n  ABOli   IaVOIL  Bl  fiOOIA  illitailGM«  .fiMlF  OT  fil^ 

ML  %tiiM8.  Mft.of  i\^  liiMft  l«f^.  tt#^.%*  imimmt 

bf    9K4M?i(e9>  «C  4^  J(»t^.  44f!P9Bt»<39?W  /A«4   bM   bt^Q 
IIM^  til#  f!Clpi«  W  Iw  l»mik  »fti4  i»  ^e  1^#  litpm 

i»liQiefi.^^  tine  Iir4;  4f^nptiMNu  4Mt  j#»  p^giMf^  Q«nlilinr 
ing.fufii  «w«Biim  of  .}fisie».  b]r  nArt«4i)(f*  4re  ^i^ma^ 
Jt»«y#  M4^«)lmi9e4  f«HB  (be  iupd«ffwntqp,.»Q4.%i»Qik!^ 
iMMmhum  9o(-p«id  19  ti)%  Aiisv^flji  qj?  ^^e^^  •ccpmdiMitf 
I»)di9,^t  BKjr.  %  teii^  J^.  tit^  9BfHit«i^  qf  tWt^  iuv.nnr 
iimii,4i]ier^tbf)iwiw)9<oi»  bpfwd  mhiobi  m^x^t^tAf^^mt^ 

lOft.tth^  Jailer,  deacriptuwi,  to  clwn  wd  pay  a.  loss  by 
jMiailAKi^.af  «at|ifl^Jii  alLiCtiea  f^iM»  m^b  lottinduoc- 

,  pcJMMof ,Q$clpi.of..tbe,  d^aCfiptlPPA  MbrQ^wtiotie^.if 
'i.tl»9,^ffai4  Vl<  b«eii.)Qiit  01^  bei;  tq^pga  #l4.tb9  wiowls 
.  dfoimedv  ^the  tm^^iH^rUcrsaforesud  bad  be^  in  Ibe 
r  baMt  lOf  pajWft  to  tbe  aaaiwed.  Tbe  specif  yeidict 
r  ,  S  F  2  further 


T»9  ^CUKSBS  iir  HILABiY^19SRM 


niT 


ntlQn  QiestMiiedi  wi»<  dBfefilctt  all JMayd^g  s  oiifiwtfiiMit 
nfereoaU!^'  and  warihgarianA  tbewtagnqAanflfadlsqij^ 
by  IbeMklttiidtat^  whb^itaq  wiJIinBifa^AdJniidkniUtBr 

r  M  .    ♦  •  ".         •  '««       ^    ••"w;t)lm:«    ihli<i    tUm    dl^ifa 

'  •  TTIvbi  <»se  wil8  now  drgiudrby  jRoMt^iilnttaqpUblia^ 

qnnstiioBs^  ifirst^  whetbcrby  die  wbrds  dfiduaiyaiibyilU^ 
widerwiiter  was  Ikble  tat  ^Om  ^s  afjomiwg  JbevAb 
deabh  of  ifac  uiniBbb*  The  avgumoily^iipOTi  thkifMHtt 
vrsrt  in  diiA)6teiioe  the  smda  at  tikinf  ntgdbifai  JjowcMr 

The  olftrar  qmsttoB  iraa,  ^fadher^  assao&ig^tliad^ane 
to  be  well  decided^  the  naage-  found  byibe  i^sedat-K^ 
diet  did  or  did  not  shew,  that  it  was  theanteittidi»olfffo 
{)artie8  to  the  contract,  that  the  underwriter  should  be 
taempted.  l€  w«s  coDleiided%fbr  the  defitadbnt^tiiat 
the  usage  was  suffidtot- to  explain  the  memiing  oE^the 
parties^  axid  to  control  the  ambignouslangaager^brilhfc 
f)oHcy/  '  Pelfyy>,  The  Ragal  Bxdmr^  Ataatimgi  Cem- 
SWj^{b\-  NMefti^Kg9mamt^{e)i  Ongier  VM^ennbigtJ^ 

vrore  cited  s  and  it  vm^  urged  that  themsagdrleArlyalwiKd 
MiatUt  .was  not^idteodcd  ibat  «the  «nderpritdiitafabi|khlie 
jyi9hie|biRa]^s<ofthis'de|cm|id(»k...i  «>ltoJ  i\^^\\  ir 
Imiu  "^'»  I  i»  '•.  "  •»"•  -••  •  •  t..  t.':r\tii'voiix  Dnd  v/^rti  J^sdj 
M£o9({|)iei[plMitiffiii  it.wa»»ooatebded^ibatihejes^{fc 
fbonii  9(m>no(V>siiadeiftHiolibd)^  aoC!ho(|Mtr 

(c)  2)ot<f.5JO..  (<2)  lGifi|p.505.    , 

(e)  1  Clamp.  505,  (/)  1  JKp^/sI. 

t  ' 

Stated 


IN  THE  i^ik'St  6ii:  Viihk  or  OBORGE  IV.  n7 


^  »5J.*-rf.  107. 


a4««t 


hM WL Bnttto a coqdiisittti  Jfibct'iJbera  waba^vgage^  Tbe 
faaflfefu^flnmd'fwto'cxiBfined  ft>>iiBm?tra  orcnekinwiteta 
iH)JdmdtadiitbD£:sttbBnribi]ig  poliaicb  abiuQfeyfa  Otfee^ 
houscy  and  merchants  and  others  effecting  such  poKctei 
there  with  such  underwriters;  but  it  was  not  found 
jHlitrdb^pUintiei  we^fc  ija  dwliabit^  of  eflRscting  pcllcies 
at/jdmfe/pknui'  Tfacre /va^'Btthing,  ther^icMi,  to  shew 
^Uat/thls^ylaitttifi'had'  asf  knowled^  ofiSuthr'^a  vsagn. 
tM^wu^liiie  !piiinBipIe<'«^onlwlhiah'  usage.is  i«tttifed"ai 
amdfnce^  to»MCK{lt«ia  'the  jubbiguooa  hmgutgl^'  <W'  li 
pdiicjr.i^itliifct  ike  |iai£es'  to  it-  ave  aapposed  to  coo* 
tract  with  a  knowledge  of  that  usage.  Heni'  it  docs 
maftapp^sar ifaat.  the  pbuntifis  had  my  knowledge  of  the 
uaagty  and  they  cannot  be  supposed  to- hove  tfontraoted 
with- rcfeOBnoe  to  it. ' 

'  AUi'tbaOoart  were  of  opioioiiy  that  the  usage  found 
m  this  cpiaeiwaa  not  sufficient  to  take  it  oat  of  the  nde 
idbi'dcnmm  Lawrence  r^  Aberd$in{\ct)f  inasnnioh  *  as- it 
««8  isot  fbuBid  to  be  the  genend  usage  of  the  ^hote 
iisfi^  in  the  city  of  London^  bnt^'only  in  one  hcmsl^ 
>Mieie  poK^ib  were  u^iiaRy  effected  b^  pf4vat«  ind^ 
Udnals.  Iftbeveihad  been  any  efidcttito'toisbew^Att 
tbd^pbdntiffi  were:  in  the'habit  of  <e£%edi^''pidliri^ 
at  Lhif^s  Coffee-house,  tbe^jttky^M^t^'t^havi)  iMiid 
that  they  had  knowledge  of  the  usage  which  prevailed 
(^em.  >HiodtrtI^Eifaite</doetvtiat  UiMrijUdBtiUlyvfhat 

at  UqycPs  Coffee-house;  and  even  if  that  had  been  found, 
it  would  6tAy^  fetSdence  of  the  usdg^  iof^Laudani  and 


3  F  3  the 


tM  CASES  nr  tffillARV  TEftM 

.nt5«  the  jary  dog[ht  to  have  foand  the  fiiot  of  vn  etaliag 
^  ^^  iisage :  here  there  wis  no  tiBoge  ibond  safficnsnt  to  hiol 
f^^       the  phuntiA. 

As  to  Uie  other  point,  die  vAuyh  cadtt  wcnre' d^bpi- 
iiiion,  tb&t  this  ease  fell  within  the  decision  in  the  case 
.'of  Ijowmiee  t.  Aherdeir^  aifid  AbhoU  (!S.  J.,  'Bo^i^^ 
«nd  Habrnfd  J.,  said,  that  they  thoogfat  that  one  (iio- 
perly  decided,  aiid  that  they  hod  heard  nothiog  to  iii» 
dooe  them  to  alter  the  opinion  which  they  had  tlieo 
Armed.    Lktledak  J.   said,  he  doubted  wbdfaer  lie 
should  hBf<e  concurred  in  the  decision  in  tbe«oe«f 
Laurence  y.  Aberdekij  but  that  he  thought  this  case  ins 
loot  distinguishable  fiom  it. 

Judgment  for  the  plaiatiflb. 


t.  -^ 


•     •  t    JO, tin-  •.-♦-Cj'I  '      ■'  *' 
t  /  .'  •  t  '  if/"l  If"   -•  -  - 

•      .         ..  ,0    H     r     I. 


IN  THE  ^-s^p,  6^  y^ff  OY  PEQRPE  IV.  Zft 

...  ..    ...    '.  1 .    . Jt3«& 


l..,l 


. :  Jmm^  figOfr^t  P^HMf N,,.Qepf .^  Pny,  ^c., 

t-       .!i     ■     :     •■  .        ': (        .. 

^iSSU^PSIT  against  an  attorney  for  negligence.  In*n 

Plea,  tli^  general  issue.     At  the*  trial  before  Hui-  ^hSaS^ 

iixkKU\hem  Spring  assizes  1824,  the  jury  ^^j'^l^ 

founci  a  verdict  for  the  plaintiff,  with  600/.  damages.  SllJ^^*^-ti. 

The  defendant  having  moved  for  a  new  trial,  the  Court  *®  •"  •*?*f'  ** 

.  s.         •,     n      .     .i^     .         •  ^  ,.  I   appeared  that 

directed  the  fiicts  to  be  stated  in  a  special  case.  ^  indanturei 

•<<•'!'  :  * :  .    •  '    I         ,1     of  leaaa  and 

The  plaintiff  had  contracted  for  the  purchase  of  an  releaMoftlM 
estate,  consisting  of  freehold  lands  and  premises,  at  the  oroeto6eri796, 
sfifxa  of  3400/.,  ^om  one  Jbsq)h  Burbidge^  who  had  con-  beea  conTtycd 
tracted  to  sell  the  same  to  tlie  plaintiff  in  fee.     And  in  ^tber^f  t^ 

▼endor's  wife, 
and  to  /.  C.t 
to  hold  unto  the  laid  T»  M,  and  J,  C,  and  their  heirs  and  afngni^  to  the  ute  and 
behoof  of  the  nid  7.  J/,  and  J.  C,  and  the  heirs  and  aaaigns  of  the  said  T-  M»  for  eTer,the 
esute  of  J.  C.  being  used  only  in  trust  for  the  said  T.  M »  his  heirs  and  assigns.  7.  J/, 
devised  the  estate  to  hia  daughter  and  to  the  heirs  of  her  body,  but  in  cmo  she  died  without 
leaving  aoy  issue  of  her  body  living  at  her  decease,  then  to  his  nephew  r.  J/.,  and  his  heirs 
for  ever.  The  daughter  afterwards,  by  bargain  and  sale  of  the  1 1th  ^  Fdnnary  1814^ 
conveyed  the  estate  to  one  J.  IF,,  to  the  intent  that  he  might  become  tenant  of  the  mehold 
Ibr  the  purpose  of  suflfering  a  recovery,  and  a  recovery  was  suffered  in  pursuance  of  such 
deed.  The  daughter  afterwards,  by  deeds  of  lease  and  release  of  the  4th  and  5th  Uardk 
1814,  executed  upon  her  marriage,  reciting  tliat  she  was  seised  in  fee  simple  of  tho  estate, 
conveyed  the  same  to  two  trustees  in  trust  for  her  and  her  husband  and  tlieir  issue,  and  in 
default  of  issue,  to  such  person  as  she  should  appoint.  The  marriage  was  afterwarda 
solomniMd,  and  the  daughter  died  without  issue,  and  devised  tlie  estate  in  fee  to  her  hut- 
band,  who  survived  her.  The  husband  having  contracted  to  stfll  the  estate  to  the  ptaintlfl^ 
in  pursuance  of  that  contnet,  delivered  an  abstract  of  his  title  to  the  deflmdant,  as  attorney 
to  the  vendee,  and  this  abstract  contained  the  deeds  of  the  9th  and  10th  of  October  1796, 
but  it  omitted  to  slate  certain  indentures  of  lease  and  release  of  the  25th  and  S6th  February 
1814,  whereby  JT.  C.  conveyed  the  estate  vested  in  him  unto  (he  daughter  of  7.  M,  in  fee,  but 
sn  abstract  of  these  deeds  was  delivered  by  the  vendor**  solicitor  to  £e  defendant  four  montha 
before  the  conveyance  of  the  estate  was  taecuted.  The  defendant  laid  before  counsel  a  caso 
containing  an  abstrut  of  the  deed  of  the  1 1th  of  Feb.  1814,  and  of  the  recovery  suffered  in  pur- 
suance of  it,  of  the  deeds  of  the  4th  and  5th  March  1814^  and  of  the  will  of  the  daughter  of 
7.Af.,  but  omitting  altogether  the  deeds  of  the  9th  and  lOth  October  1796,  and  it  ftirther 
staled  that  7.  M.  was  seued  in  fee  of  the  premises.  The  opinion  of  counsel  was,  that  tho 
vendor  had  a  good  title,  but  that  opinion  would  not  have  been  given  if  the  deeds  of  lease  and 
release  of  the  9th  and  lOth  Octo^  1796,  or  those  of  the  S5th  and  S6th  Ftbruay  1814  had 
been  sUted.  The  plaintiff  afterwards,  being  advised  that  his  title  was  incomplete,  paid  a  sum 
of  money  to  7.  If.,  the  devisee  in  remainder,  for  a  eonflrmation  of  his  titie :  Held,  first, 
that  the  recovery  suffered  by  the  daughter  of  7.  Jdf.  was  invalid,  because  at  that  time  the 
legal  estate  for  life  was  in  J.  C.,  and  she  waa  only  equitable  tenant  for  life  with  a  legal 
sraiainder  in  tail,  and  therefore  that  the  title  was  bad. 

Held,  secondly,  that  upon  these  facto  a  jury  were  warranted  tn  finding  tho  defendant 
guilty  of  negligence  so  aa  to  make  him  liable  in  this  action. 

SF  4  the 


bidge  to  this  estitte.  By  indentures  of  larManHtoekgfado 
o{>'iik«99«I^a40A8«r^AifeiiiMt<ttt  fds^^sAi^  Jlw 

fifiJlterV)pRMiM)'kteiwiftdAf  iifa9«Mifl  tferiiii  h'%g,A«q 

T(»at)n^^  tift««^4$Mn  Ca»»3tf,:it^aMf&.iJbtQ)lki|H>i<ld 
:;i^4ir«ffiM  'fflfi  J^  di<MfaM^'aiid<dleir  Ih^  *-aAdai^%ib9£ 
td^  «fify'^Yop«#'U^ii4l  bcbobt^  flDe(«ddMTyt(aS»>\- 

ibO?,  gav«  Wd  ofevtMd  Vb^M^  «ibit»^td»(l<i5i<£8lsfaterii 

cast-  a!l/e'tiied  widibiit'  l««r^^'Mi;^-i«leaaf  licri?l|od^' 
kMfiilfy-  bi^gtytten,'  '«il^  -^tingf  M  lMr<icMMfcstyi«iittrlMBf 
g&Mttid'-dMsedliieMtaib  t^UavkfU^owWuiASMalm^} 
ahd'to'iifs  tidrs^^f '«veJr.  R- MaU»,N^b^^^m§at^'. 
aftHtsfiLtdi  vAokiiA oh^i^^tM^ (fm^aterihandaatbydiiF 

sfl4'  ^'lAttt'Piik^'  KdAyiwblUaithK'mii  mk^MS%*^' 
tR^klAt^^Slti^l)^  tiitfJ^l5rcbiid)«n«uderfieftlii»itt&g0«<: 

htfililNPaddf»ligii,e«^theii^itD4tetlii<im%kttlMood^ 
Tefi9f%i5»ki^^dfe'i«b<hmds;%bHtifwfaM)jbjBbMi«^MM 
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WMW* 


3&  ^f^fs<l^^^b3rl•)QD«atM<0fl(Ba•bmld•Kl««^.4l4 

fiiBt.<pdM^i.&AdMf«oC  the  ecMftd.fWi^  J,  AvQdW^ 
a«Hli7iE:;-iMate-'<af.ithe  Aitd  jpnit  9Xa\J[^J>tmon,mA, 
Jtv^Z:Vfmr^lrito^o£ tfae'fiMjrth  parts  after  i4cMJnf  tjkp^, 

e«ta«4><aiidvtli«t:-a  itneriage  was  inteqda(l.to,teJwAjt)e^ 
tvceof  aaid^  XK^^fuidiJ.iBw^AM^  ^  pwqe  mu . 
likni^  QOd  assuned.toiUw  aaid  J,tJD^<gf»n  and  W^Q^tttrm. 

iai«it9at.fi»:thtt.mid;fiLH^<^iaiid<A,^wrMs:<'>  and 
theiMke:f)C>'aaid  aiainags]  a«d  «ifd«&alt4f  iwua  to 
sqaholieiBab  m  s2w  showld  iqpp<}uit  by  deod,  or  )iy  her 

P(nltt*>  r.T^suiniaga  betwean  j;  Burbifigf  and,  JS,  fl%* 
'^Ig^f'inK.  aftcarwfurds  iduJjr  s<4eiaou«d> .  aad  «be.  di^ 
^M>oiitiiiroe»'lt«iiDg  the  sakl  J'.tBwif^bf^tSWnTW^ 
bbvang  i^iber/mtt  «f  the  S8lfaiof:4((8lttf  :t8i(^,i  fpd«. 
utt^ltasaM  tMnrortgiTeO)  dc«i894,>an4)b«mw|}iad  thf«. 
sai4>es6Bt4.'t»thoiude<ef  Imt hil«Jimtd»  kJM^95&^4i  ,b|f|; 
heh6%\fet)toiltPW» jarfMiBiHtrBtoWy^  apdif  aw(igi»,ffe)g  ^HHE^r- 
A£ui:U^  iafteit.die  /iiatfa  *i  IAmj^  t»i(M^«o|ftn«^4; 
t(r>aalivtbe]tetat6!ta(the,iriauiliff^iqfVfeA>  m.ftwrwfmfiptflt 

ii«3yi^yii6iebbfi»fiafaQti«  mit.^«i\l>lbj(e^  9Klpd«r>,fftt„ 
tanept«Kdttid^mdairibwI«t^Ri^ifer:4>«l<iR^}^:A^ 

aaiBW  %tba6«baKaaaiti  tobift>tb8ti»b9«mft  j^  ym^^\ 
aitimegrisrhoUfdBittad  4d  .^t8t«>  <Q«rtaia  «nd«9tq|i9B;if(f 
leaseiMlI  toeleasei  dated  the  25th  and  26th  of  Februsxy 

1814, 


veyed  tb^  said  estate  vested  m  hii^  mrto^tfy^ jiyaiifl  ,fe  9^^ 

ftM^Hj  h^trauebfilB;actaf^t^0PPf)eedp.^a»4^▼ex^lV 
tbi|  ViNidor's  solM^r  to  the  diqfffidi^l  w^  th|B  ^7^  4t(«M( 
iai«.  The  ^fpDVfypo^  ao^  ai$sig|tiaf^5if ^thq^tafe^^^ 
t)N^.  pkwl^  ,Wt^  .exaqtttedM«a.,tjH?  jS^j^^J^^  .131*f 
J^iGoffi^f^iS'^i  UyuiBf.  The  defqotl^^^nilbe  co^(zsi| 
(»C  Oie  ^aid  wpjcgrmwt  aftpr  flw*:  |?oi;sipV^i5t«i4,.#^ 
HDduig  (he  orii^Al  sl^^tr^fit,  or  a^^^pig^  <»^7  ^^fP^ 
{a».iih«.«oiwl^n9kti9R  ap4  advjpi^rC^ .^qiRs^ iprepiuM 

tttltedb  a  fOM  1^  w4  fw  ^  abstinu^  i^ff^taini^g  iH^ 
eighftbi^ef^bwCii  hAi(ig;part| of theA^ain^^ oCipac^f^i)^ 
brief  sbt^ta^iConMAepw^iRg  jiie  0pcoui)t..QC;t)tip  ^i^*lh9 
wiU  of  T.  Mdm.  ,  The  ahslra^^.^of  six^Bfrp^bfrn  Jl»f 
diided  .^jr  years' titles.  Th^  ^trao^  if  ^t  Jmf 
»b«tet8^  MDtain^d'  oa  abstract  of  the  nill  pf  >^  aaiA 
jr.  JUWm%  Hi?  4he.ti)«9d.  of  the  l^ih  gf  iie4ps«a^:l»L4^ 
«f  the  mcw^QtJ^fiW  ^^^^'M  Qrr^^^ffX  tJti^  f^f9fAf 
of  the  ^:Mti  «th  4£?7i^  L^^^v  w4  <sf  the.  wffl.pf 
iBiM«A  S¥tbi^  (Of  tho  S8th  o^  4«i^IJ»i«,  m4 
09Utted»ltag«lher  .to  mnaliw  th^.fta^ji^tbe^i^fyi^ 
ftODh  a»<afcr. ITSS. ;  U^  occMW«.qf.tivs  ^qfj^^il:,!* 
nostiiau^  for.iOviYlBqde^'s  f^orimrito^ysfsd  li|i|Jtl)^Kpi}|iT 
aalfahfiSQ^o^nim  h^  tahe^  tha/ofjigi^ajLvaifstii^ 
racQhKi^.ftArfiroiii^  the  f(i»do^fr^tlw»yiLM  jJ»Bff«*WSi« 
a0t..abKa||Ps,iaoi  M  the  wd  9^  }th^)«i4i!9i»9b9f -.flBltf 
brkf  sheati^  i^  4afi^n<i#nt4^l»4,4)e)^oi^  ^9»  ^ 
kid  'ihetMi|i^JNfore>14^.,Prflf|»n,  y«.  ,^^^mji3!^fmf 

l0ise«4waibed  i9  i>,>*^toT^iiiitB«f?,i»,r-o*«^ 
'' .  .    pwi* 


IN  THX  RH  «(  MH  VU»  iuf  OeORGE  IV.  Mt 


palish  otGf'^mdb&fU^  (hblmTing  {AirdAsed  tlU5'iaute)» 

subject  to  a  ihormsage  which  he  wade  tiraiMii  for  tiOOD 

year^  for  sMuribg  2400/.  and  ihteres^  1000/..df  which     Jf^^ 

Wflb  dfietkt  MJs'^teeea^i^  Ae  fwidue  liavhig  Meti  iSa^d 

1)^' him.    Mr.  T. Ifetoh htfd  pCircbBaed the  piMMesds^ 

ofetfbittdln  p.  «J,  of  Mh  AirAf^^,  tb«  defi^  hMmt  hh 

^rifie^  will :  yda  will  ptease  to  adme  whethei^  Mr.  Ar» 

iii^  can  tna&e  a  gobd  title  to  th«  aaidprediMfci  lo  Mh 

ing^oiii  and  bjr  what  means."     tJi^on  uriiieh  doe*  ]M^ 

l^rettm  gavie  tb€  Allowing  bpibieto  t  ^  A^  good  dtle  smaji 

be  made  \ff  ytt.'BwtMgs  and  his  tmirtgagee  li»  Mri 

i^^eitota.    The  confeyanee  should  be  tosdebyittdeniniiari 

oP  lesM  'and  tdls^se  'from  Mr.  BuAMge^VBA  by  on  a»v 

ai^^bnietit  6f  <the  <r6sidtte  crf'^tlte  terns  of  MOO  yeaftb^ta 

attend  Ae  iaheritane^    JndgmsnCs*  tf  aay^  <X  ¥iitfk 

Ihisre  Is  nodoeaadci^dwtoiSBbls^fNMt'Mn  Ariii 

ai^  bldlmhfcantes.     The  widow  <if  at^)  of  7Iki«Mi 

2Uaft'ii  isdowabfte/'    lb  cbasequeoee  of  4he  tnaisiien  «f 

the  deeds  of  the  ^th  and  lOlh  of  Odkbur  a7M,  BCiv 

fresim  gate  the  0|lhiion  abote  stated^  ^idi  opfilion  h% 

wotdd  not  hat«tp?M  if  those  deeds  had  been  aet  Mt  to 

ihe  esse  or  ftbstmot  Uid  befiwe  him;  «B»d  ^he  staledi 

Mt  if  ihe  deeds  of  the  25dl  and  «6lh  Fsbtumy  1644 

had  bete  ^ttmt  in  the-osse;  thatabo  ^roddhate  madca 

ffiftremte  in  -hb  opmion.    Under  these  dseomMaaseill 

^  t'lafaytilF  beia^  advised  ibaiMi4itle«wiitinabaiplels^ 

(MidTOW.  ft>  2%0]M^^o/la,thede>viM|hk  remaiad^ 

mdW^  the  WiH  bf  !Z:  Mtlia  the  tMattfr>  Ibreoafinaatlw 

oThtt  tttlis,  wrho^  accoidiilgl]^  in  aensiderattaa  4i«r0og1tt 

jFMnt^  i&9/i  eoecttted  to  the  !pfaililiff  etttthi^deeds  «r 

Tease  dnd  t^I^ase  Ibr  that  parpose.    The  phnnti£P  also 

paid  on  this  occasion  the  attcwney  whem^'em|ifeyed 

in  ph>cbrtn)g  this  corifirmation,  two  ^Terat  smns  W I  lOL 

and 


iBiaiM|d/>cM(lMfe:fdiiii:^>Slj  BftditgHie^ileillj^  tM4il» 
««vdefiiaiTe.t'>l8MMn^'tibe'd«fii6d«94v4^^,flJ<jl^ 

1te1ikhol0>iAlhlMik4felbiw^(Mliis0i^  biVtkifa^biMitt'h&bi' 

•0  di^^|M|i!e<  «r  ^hiUi'tlM  kMr^wtt  tiA»  nkk9«.>'>  A^<» 
tU0ifin«iMQtv  le  i»>  ^ii9  (Atttf  ttiiat  JMM  ^blOMffMa^' 

Mf/«  luMndtib  tO' tb<n^  theii«  h^  dkd mtngxsi  W^ 
«Biy  ptfc^WPUM  ami btfbMfof  them  iad  dte  Mttiui 

iKnifiiM^  CaAlAM0>ira»«eis«d«f  a  1^  WbUte  «^  fi«^ 
k»Id  <fiii(  iiStt  and  iUUM*»  daftgbtttv  had'an' <djtiUblifr 
^ibii»^  ]tf^«Mi  tU*  l^'Mmalnderbi  tBit>«bdtt^li» 
MkeM  ^Ii  (Now  it  is  «  wdl  «stebtlMiea  n^'tfta^'  itf 
eBdviito>itaffiR'«:it41id  raeoveiy,  the- Whole  eMadi'Wfttt 
baidiierltgA  or ivt^taUe  i  •<iui  tbUMfbM^  'tftbcMgh'ii 
litedrarjMKtBMad  t)y>«««tiii  'qtie  4irUM;  ^>tail'%9lb'is# 

«|jhoi[|ih9ldMM^te  IiMul^^«lW  ^J^^^^ttUj^ 
C%«mQwnKm)neT.^or(ft(a),  yet  snel?ii!«Sfetf*l^a^^ 
alfect  a  ]egd  reouunder,  Robinson  v.  Cuming,  (b)    In 

Suhidi^.9i>MsMiim^yite»'i^sm^vm^iieBi!^sk^  a 

jalulata  adi  ^d  bsluasxa  Ion  6i9W  ,96^1  -raiotoOlo  ilJOI 
h)  lJUk.4n.    FirtHer,  167.  («)  1  Bn. Ouu Oa. IS. 


9aaaueA 


im  THS  «m  !Sd  ew*  YitAM  or  CHEIORiQE  lY. 

•  dtts  laid,  Ifar  Aio  seoMd^tHe*  intete  oP  the  parde»  bj  llie  §ttA 
lioiitatiicm  of  tb^-ttseJ '  Assinmiig  ihht  AistBtnib^^OBB 
apply'tatfais^esse,  the  'estiite<tet>0F  ilfrsL  Mtg^nj^wM 
eqailftU«;  at  oii'^vents  duringthr  life  of  tiOdeiMi  The 
coavzymtat  is  to  dUb&n  and  fhtUteeo^  fbr  Kfty  reimiBd^f 
fd  tire  heiri  of  ilfd^  The  eMate.  tail*  to  Mfls. JWigv^ 
comhiued!  editable  until  it  was  destroyed. .  There  was- 
n  eqildiaUe  tenant -to  the  praeeitie^  dnd  fai-  eqoitaUo- 
ooBtiligeiit  renaiDider  until  the  Teemfcrf  tfai*suffisi^« 
It  tn^  have  beev  difieFenft  if  Mfs^  Wmgf^  Ind  out* 
lived' Cbi&hi^  and  ^en  suffered  ihe-Mcorerf/  flMpber 
equitable  estate  tail!  mnouidi-'dien  tevebeev  at  an  end^ 
But  here  she  ^wquired  the -fee  daring  die  life  of  CiliiMr^ 
caki  and  3o€  v;  &Hh^(a)shews'  that  the  happening  of 
an  <mnt  nay  alter  the  natnre  of  an 'estate. 
*  ^Supposing  the  ^tate  legal/  and  that  tbe  statate  ol 
Uies'ap{£e5;  and  that  tlie  use  to  jbbftn  in  iee  waa  ex« 
eottted  bf  the  statute^  and  that  Mrs.  Wbgttffjy-  aonae* 
qtiendf  had  the  legal 'estate  tai(,  stltt  the  remainder  to 
IF^MalinmBM  a-  oentingmt^  and  not' a  T^ed'reaiafDder, 
and  was  destrdjred  by  the  destnictioii  of.^die  preceding 
partttmlar  estate  (viz;  Mra.  We^ifff^^n  estate  Ifer*  Ufe), 
befere  it-Tested  The  vemakider  td  T.  MMn  wb900»* 
iingent  (Hi'the  detfift'minaUon  of  tke^tatlitetai^ii^atpiiu 
ticolar  maaneiV  nz.  by  4hfe  fidkue-of  istae  of>Mfik.ffbi^ 
sftq^dkning  her  life.  The  parti^lar  estate  osp  uMaik 
Jlliis  contingent  remainder  depends  bas^been  'deatnsyed^ 
jfii^  by.th£^openitidni>f  die  bargaki  ibdsak^  Mly^  hj 
cihKopehklooil'flf  tl^eveeov^y  eoniiddred  tas  «petetin]|^  by 
^^i4il^  estoppel^  ^adiy,  by  the  merger  ofitfae<paHseular 
'^estaMiifi'4he  fb^erMOn'in-fte.  ^Firit,  dii  bargaivand 
sale  put  the  estate  tail  in   abeyancci  Cb.  ZtV/.  S9ra. 

(a)  3^.4^C.92S. 

But 
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BulaMiauiig  that  the  whole  artata  teU  paaiet  Id  tbe 
and  dMthetakBa  a  bate  &e,  atill  ii  k  not 
■i^waainlbebaiBMiiar.  ThecMate 
i  is  dafeaaihift  two  wayi;  finC^  fay  BSam 
I  IB  the  tenet  IB  tail;  aaocnuBy,  bjr  theiantijof 
But  the  estate  ia  Mia.  Wagfttff  ia  i 
able  one  way  onlyy  there&re  it  is  not  the  j 
Now  it  must  be  the  same  estate^  in  poinft  of 
to  sopport  tbe  contingent  nmmnder.  jBsami^  Ocatf. 
Bemi  ^%%.  Here  the  baigain  and  sale  by  tlia 
in  tail  effects  an  alteration  in  the  qeantilgF  of 
estate,  because  the  estate  is  defeasible  fay  a 
mode  of  determining  it,  via.  bj  oitiy  of  die  issae  in 
tail.  The  alienee  has  a  base  fee^  not 
with  the  estate  tail.  Secondljt  the  partieuhtr 
has  been  destroyed  by  the  operation  of  the  leooveij; 
Wraiidam  and  Mrs.  7F»  suffered  a  common  leoofcry. 
This  passed  the  interestof  the  parties  by  estoppel;  SIcp. 
Touchskme,  4tS^  10  Modern^  45^  Godbokj  147.;  and 
the  destruction  of  the  particular  estate  destioya  the  va* 
mainder.  A  recovery  by  tenant  fiir  life  w31  bar  a  oaa- 
tinffent  remainder,  GoodriglU  v.  Dunham  {a\  Go&itifkr. 
BaUn^on{b):  but  a  convqrance  by  bargam  and  hAb^ 
or  lease  and  release^  by  tenant  for  life  wift  not*  A 
conveyance  by  recovery,  though  void,  as  i^psast  the 
ranainder  man,  must  operate  in  some  diSsait  wi^ 
from  a  convqrance  by  lease  nd  release.  The  £s- 
tinction  is,  that  a  feoffinent  and  recovery  gtve  a  tor- 
tious fee^  end  not  merely  the  part  of  the  Idliemanee^ 
which  was  ri^tful  and  in  the  bargnnor.  It  augr  be 
said,  that  the  tenant  in  tail  being  only  teattit  in  t»l 
in  remainder,  a  tortious  fee  could  not  be  created  by  die 

(a)  I  Jhug,  S64.  (^)  22^.  ?»• 

recovery 


IK  TH«  .Stii  k  61^' Vkars  op  OCORGE  IV.  1M^ 

ntcmewf^i^vHU  mam  M>lMI,  pifrt  «^tW  i4ghlAil  fte     ^l»tl. 

^m^jA^d^9l^Apm^l6eHimdM^        cbmJiigppucrgai&fal- 

-%rMi3Uwf))|^^)c||dilkaBtJ4iid  hftiHaowitm  "tie  «lMfe  ftft, 
.jaMksc«niiR6i|ialrti)DBly!wbkikdie;r9«^ferQftvvh^^^^^   Tlie 

ilMMJR^iiithgjieBintfMriiiifai^  fiii£ha^*on>thfei25diraddiMdi 

rabeJtito  •%!  aUnide^'ikL  fmsm»man  ^oodagadst  every 
J^odfTf '  esdtpfe ;  the  iasqe^  ia  taik  .Hofaody ;  eodld  -^aitor 
ijOpo»iMr'postafl6iQRi'  If  ^&  hadthad  •iaiaey^^Uch  idiae 
^AftBK>btv(dofltf!h''{rQidd  hatai  taken  the  wroogful^fae,  and 
.  lMWi)i«mMd  by  korlo  ihe  ngbdul  estale  ^{^(a)  It 
iimi^ismt  diermtttingeitt  rakauaAer,  ff'it  had  d^sandld 
a|i00  $9f  lalhar  •cQftUngraojV  would  bare  fcve»ted« 
'  /Thii^y)  i^&  coQiiQgeiit  reiaaiiKler  is  destrcgped  by4he 
ms^ptT,^Ux^W:9  eatate  tail  in  tke  Ii9e^  Sba  wis 
4«w«l;  ¥»:t«iU)f  devisey  wiciat  rarerMon-  in  f#e  by ^atoeait 
Spcm  her;  fcthcir.  fik)^  laitg  .as.  her  teaaqqroa  uikitamiimd 
.  lfiN|ItSNid».4>#r%  wasineiaei-ger ;:  2  Grumes  JOigf^i^JS. 
^  42^  I?.  «S8.  The  si)9iwto  S^  I^enia:  prcliMtsJiitM^  Bn» 
^re.  the  tenAPq^'  if^  t«il^ia  fy>Q?evted  jpte^a  biMyj^w^Mr 
4w  biq0(to.aiiA(iiite  eftdl^  dpe  rfmimj^mAj^^}mmS9P 

to^#ti(j^6^4ill^'f9es  de&c4«r^,ftiitt)a9  ektOrqet^  jitMeM^ 

♦it:  //f  h-jlcar)  off  :»>a  bluOD  vj«*  auonn^i  '^  ^ijbniKiii:)!  iK' 
(a)  Co.  Xt</.  533. 6.  (6)  4  Aiir.  SOSa  (c)  8  Oamji.  1 7. 

VoL.iiL-  3G  •     '^     order 
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1S85.       order  to  obtain  his  opinion,  whether  the  ip^dor  ooidd 
make  a  good  title.     An  attorney  is  not  bouii4  to  lay  an 

<v<wt  abstract  before  counsel  in  every  case ;  he  may  exercise 
his  own  discration  on  the  title.  I£  1^  giv^  the  best 
opinion  he  canj.  and  shews  a  leasonable  dq;re9  of  know- 
ledge, he  is  oot  liable^  even  if  (hat  opinion  be  enrooepus ; 
h^  does  not  warrant  the  title.  Be^id^  the  d^eda  of 
th^  25th  ajad  26tb  of  Feln^aty  IS  1,4  wer«  not  oontained 
in  the  abstract  of  the  title,  so  that  he  had'  luA  an  opr 
portunity  of  laying  them  b^ore  his.  cou^ei ;  and  ibe 
recital  in  the  deeds  of  the  4th  ao(i  5th  oiMfirt^  1814, 
that  Mrs.  Wagskfff  was  sdbed  in  $^  removed  any 
suspicion  thfit  Malin  had  died  before  CaidecoU^  At  all 
events  ^hifi  was  a  voluntary  expos^M^e  of  his  tide  by 
the  plaitiiti^  which  the  renp^ajbder  man,  could  not  compel 
him  to  shew.  The  defendant's  only  object  oouid  he  to 
sftve  expence  to  his  client. 

Cur.  odm  mitt. 

Bayli^y  J.  This  was  ajOL  action  against  the  defendants 
wbo*was  an  attorney,  employed  on  behalfof  tbeporcbaser 
•of  ai^  estate.  An  abstaract  of  the  titk  was  delivered  to 
hi^  by  the  vendor,  and  be  from  that  assumed  that  one 
'Thomas  Malin  was  seised  in  fee.  The  tide  dqseods  on 
the  deeds  of  1796,  which  conveyed  the  estote  to  italin 
and  CaldecoUf  habendum  to  them  and  their  heirs  and 
assigns,  to  the  use  and  behoof  of  Jfo/iA  and  CoUeco^ 
a^d  the  heirs  and  assigns  c{  Malin  for  ever.  The 
1^  effect  of  those  deeds  was  to  give  to  CaldecoU  and 
Matin  an  estate  for  life  as  joint  tenants,  with  aa  inherit- 
aace  in  fee  vested  in  Malin.  Malin,  by  will,  devised  the 
estate  to  his  daughter  in  tail.  She,  in  1814,  suffered  a 
recovery,  and  the  validity  of  the  title  depends  on  the  va- 
lidity 
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lidrty'or  invalidity  of  that  recovery.  The  other  question  182J. 
wBBj  irhether  there  was  that  species  of  negligence  in  the  — ^ 
defendimt  which  wiU  make  him  liable  in  this  acdon.  <^a<M 
CaUecoit  .umved  Malin,  an  J  hU  Bfe  estate  continued  at  ^'*"* 
law,  and  the  devise  by  Matin  to  his  daughter  would 
only  convey  the  estate  tail,  expectant  upon  the  determin- 
ation of  Caldecoifs  life  estate.  In  Caldecatfs  lififtime 
Mdtin^t  daughter  suffered  a  common  recovery,  and  in 
order  to  do  that,  she  made  a  conveyance  of  the  estate  to 
Jl  Wratidaw^  in  order  to  make  him  a  tenant  to  the  prs* 
cipe.  At  that  time  she  had  no  legal  estate  in  her,  ex« 
cept  a  remainder  in  tail,  expectant  on  the  determinatioh 
of  Caldeeotfs  life  estate;  and  if  there  was  not  a  good 
tenant  to  the  prsecipe,  the  recovery  is  bad.  Then  what 
wa^tbe  situation  of  the  daughter?  CaldeeoH  was  tenant 
tat  Hfe,  and  tmstee  for  her  and  her  heirs  in  tail ;  [die 
hod  an  equitable  estate  pur  autre  vie,  so  long  as  Caldscot't 
lived,  and  a  legal  remainder  in  tail.  Now  a  recovery 
may  be  suffered  by  a  legal  or  an  equitable  tenant  in  tail ; 
but  then  the  person  having  the  legal  or  equitable  estate 
for  Hfe  mu^t  be  tenant  to  the  praecipe,  except  in  the  in- 
stance of  the  case  provided  fer  by  the  stat  1 4  G.  2.  r.  20. 
as  to  leases  for  lives.  Here  there  was  no  concurrence  of 
the  tenant  for  life.  The  recovery  was  therefore  snfiisred 
by  a  person  at  law  having  only  a  remainder  in  tail,  and 
that  was  clearly  an  invalid  recovery.  It  is  true,  that 
the  party  who  made  the  tenant  to  the  praecipe  in  tfafig 
caae  had  a  preceding  equitable  estate  for  life.  But  it  is* 
estaUished  by  ShapUmd  v.  Smith,  and  Salvin  ▼.  Thamton, 
that  ani  equitable  esute  for  life  and  a  l^a)  remainder  in 
tail  will  not  unite^  so  as  to  make  a  good  recovery ;  and 
that  in  order  to  make  a  good  tenant  to  the  praecipe, 
there  should  be  a  legal  estate  for  life,  with  a  legal  re- 

S  G  2  maiader 
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1825.       mdnder  in  tail,  or  an  equitable  estate  for  life  with  an 
equitable  remainder  in  tail.     This  is  broadly  laid  down 

<vaiu<        in  Skapland  v.  Smith.     But  it  has  been  contended,  that 
although  this  recovery  be  vojd,  the  plaintiff  has  sustained 
no  injury,  because  the  estate  tail  upop  which  Maiirfs 
contingent  remainder  depended   was    destroyed,   and 
therefore   that   the   remainder  was    destroyed.     The 
answer  to  that  is,  that  the  conveyance  by  the  da^i^ler 
to. the  tenant  to  the  praecipe,  could  convej)  no  more  than 
she  had;  and,  therefore,  that  it  did  not  displace; the, .re- 
mainder.   Then  it  was  said  that  the  conveyance  by  CaU 
decatt  to  her  destroyed  the  contingent  remainder.    But 
the  recovery  could  have  no  previous  operation,  th€a*eiare 
Cakkcotfs  conveyance  to  her  might  make  her  tenant  in 
tail  in  possession,  but  could  not  have  the  effect  of  destroy- 
ing the  remainder.     Doe  v.  Jones  (a)  is  an  authority  to 
shew  that  no  act  by  a  remainder  man  in  tail  .can  destroy 
the  estate  tail,  it  can  only  be  done  by  tenant  in  tail  in 
possession*     The  plaintiff,  therefore,  having  sustained 
damage  by  reason  of  this  defect  of  titles  the  remaining 
question  is,  whether  the  defendant  was  guilty  of  negli- 
gence?   The  court  is  not  bound  in  this  case  to  say 
whether  there  was  n^Ugence,  but  only. whether  there  was 
evidence  to  justify  the  jury  in  finding  that  the  defendant 
was  guilty  of  negligence ;  and  we  are  of  opinion  that  there 
was.    In  stating  the  case  laid  before  Mr.  Preston^  the  de- 
fendant assumed  that  Mdlin  was  tenant  in  fee,  instead  of 
setting  out  the  deeds,  which  would  have  shewn  that  Ckdde^ 
ccU  had  an  estate  for  life.    Now,  although  it  may  not  be 
part  of  the  duty  of  an  attorney  to  know  the  legal  oper- 
ation of  conveyances,  yet  it  is  his  du^  to  take  care 
oot  to  draw  wrong  conclusions  frpm  the  deeds  laid  b^ 

(•)  IJff.j'C.SSS. 

fore 
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fore  him,  but  to  state  the  deeds  to  the  counsel  whom  he 
consults,  or  he  must  draw  conclusions  at  bis  peril.  It 
therefbre  appears  to  us,  that,  in  omitting  those  deeds, 
and  erroneously  describing  Malin  as  tenant  in  fee^  there 
Was  negligence  in  the  defendant.  There  is  another 
cii*<!n]nK}tance  from  which  negligence  may  be  inferred. 
The'  defendant  received  the  abstract  in  February  1818, 
and 'that' contained  no  notice  of  the  deeds  whereby 
Cfdl^coti'  conveyed  to  Mrs.  Wagstaffi  but  they  were 
supplied  to  him  before  any  conveyance  was  made, 
and  he  never  enquired  of  Mr.  Preston  whether  those 
deeds  made  any  difference  in  his  opinion ;  and  they 
undoubtedly  would ;  for  if  Malin  was  seised  in  fee,-  how 
could  Caldecott  have  any  thing  to  convey  ?  For  these 
reasons  we  are  of  opinion,  first,  that  the  title  is  de- 
fective ;  and,  secondly,  that  there  was  evidence  before 
the  jury  sufficient  to  justify  them  in  coming  to  the  con- 
clusion that  the  defendant  was  guilty  of  a  species  of  neg- 
ligence sufficient  to  make  him  liable  in  this  action.  The 
judgment  of  the  Court  must,  therefore,  be  for  the 
plaintifil 

Judgment  for  the  plaintiffi 
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1926, 


NocKBLs  against  Crosby,  Mitchell,  and 
Another. 


Whew  «  A  SSUMPSIT  for  money  had  and  received.   Dofend- 

cstabiiBhing  A  ant  pleaded  the  general  issue,  and  paid  2$SH.  Il5> 

^STrtauig"  into  court.     At  the  trial  before  Abbott  C.^.  at  the 

wbl^W  wM  I^ndon  sittings  after  Hilary  term  1824^  n  verdict  was 

2  l^tiU^^'I^d  ^^^^  ^^^  ^^^  plaintiff  for  47/.  1  Ss.,  subject  to  the  opinicm 

S^tSw^htlf"  ^  ^^  ^^''^  **P^"  ^^®  following  case:  The  defendants 

been  paid  to  ^itv^  th^  directors  of  a  scheme  called  |he  "  BritiA 

the  directon,  m 

whom  the  ma.    Metropolitan  Tontine."    A  printed  paper  was  circ»- 

nasemeot  of 

theooneernwas  lated  with  their  authority,  stating  (amongst  other 
fore  any  part  of  things)  that  to  eflfect  the  objects  of  the  scheme  it  was 
laid^utS'^,  proposed  to  receive  subscriptions  often  sliillings  a  week 
Srocton  n^.  ^^^  ^^h  member  for  the  period  of  one  year,  via.  from 
dtonlii^I!£t:  *^  ^«*  ^  January  1821,  to  the  1st  of  Jamtviy  182% 

Ay--^  Held,  tiiat  each  ^nd  that  the  total  amount  of  such  year's  subscription 

^          Bubscnber  "^ 

uiif  ht,  in  an  fihould  be  deemed  a  share,  and  all  such  shares  form  one 

action  for  mo-  /•    i         '                     •  i    i        i»      r 

ney  had  and  capital  or  joint  stock  of  the  company,  with  benefit  ot 


ver  the  whole  Survivorship;    that  the  amount    of  the    subscriptions 

advane^by^  would  be  vested  in  the  names  of  the  trustees,  and  from 

A™deducdon  ^^^  ^^  ^™®  ^^'^  ^"^  "^  government  or  other  securides, 

Jl^Jdf  th*^  *^  the  net  proceeds  and  interest  of  which  would  be  equally 

mentof  the  divided  among  all  surviving  shareholders  twice  in  every 
expences  m* 

coned.  year :  that  members  were  to  subscribe  their  names  to 

By  the  "^ 

scheme  it  iq^  the  company's  rules  and  regulations  at  the  time  of  open-* 
peared,  that  the  .,.,..  ,  .    ^ 

money  sub-       mg  their  subscriptions,  or  at  any  subsequent  convement 

icribed  was  to 

be  laid  out  at  interest,  and  to  enure  to  the  benefit  of  the  survivors ;  the  subscribers  were  to 
be  governed  by  regulations  made  by  the  directors,  and  at  the  end  of  a  year,  shares  woe  to 
be  issued  and  to  be  transferrable :  Held,  that  this  was  not  an  undertaking  within  the  opcr- 
aU'on  of  the  bubble  act. 

time, 
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time/ and  to  abide  thereby;  that  the  management  of  1825. 
the  company  was  vested  in  eight  directors  ;  and  that  at  — — 
the  expiration  of  the  year  every  subscriber  would  re-  against 
celve  a  shareholder's  ticket,  which  would  be  saleable  or 
transfisrcable.  The  above  was  the  paper  referred  to  in 
the  following  agreement,  which  was  signed  by  the 
plaintiff  and  several  other  persons :  "  We  whose  names 
are  hereunder  subscribed  do  hereby  consent  and  agree 
to,  and  with  the  present  and  any  future  directors  of  the 
British  Metropolitan  Tontine  as  follows :  first,  we  do 
esich  of  us  agree  to  become  subscribers  thereto,  and  to 
take  such  numbers  of  shares  upon  such  life  or  lives  as  is 
or  are  set  forth  against  our  respective  names ;  secondly, 
we  do  ackno\Hedge  the  plan  or  prospectus  hereto 
annexed  to  contain  the  nature  and  intent  of  the  said 
Tontine,  so  &r  as  the  same  is  therein  expressed,  and  do 
ratify  the  same  in  every  respect,  and  agree  to  abide 
thereby;  thirdly,  we  do  agree  to  ratify  and  confirm  all 
rules,  laws,  and  regulations  passed,  or  which  shall  at 
any  time  hereafter  pass,  for  the  further  promotion,  di« 
rection,  management,  and  carrying  into  effect  the  said 
Tontine,  and  to  sign  any  deed  or  deeds  to  that  effect; 
fourthly,  we  do  agree  to  pay  our  subscriptions  for  one 
year."  An  account  was  opened  with  Glyn  and  Co., 
bankers  in  London,  entitled  <^  Briiish  Metropolitan 
Tontine."  The  plaintiff  paid  two  sums  of  money, 
amounting  together,  to  308/.  6s.,  to  the  aforesaid  ac- 
count at  Messrs.  Glyn  and  Co's.  Various  other  sub- 
scribers to  the  Tontine  paid  sums  of  money  to  the  said 
account,  amounting  in  the  wholes  with  the  plaintiff's 
payments,  to  737/- 105.  6d.  In  the  books  of  the  Metro- 
politan Tontine  the  following  resolutions  are  entered : 

3  G  4  "General 
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I*f5b  <<  Geaeral  xesplatioiis  of  the  19th  January  1821. 

^^  Finl^  t[i«l  the  bDok»  of  the  Tontine  be  opeoed  to 
Mceiire^mibsoriptiooBf  and  that  bo  leas  than  SL  fwr  ^hare 
ai^l^  Xttaelved:in  the  firet  ioitanoe^  beiBjg  fiir^etfint 
itf>»lUjr  iiibiori{HiQn*. 

Y  Skcondly*  that  tb^  afibiiB  andf^remam^nfnicnt  of 
the  concerns  of  the  Tontine  be  vested  in  eight  diregWn^ 
aagr  4krea.  of  wjiom  to  be  a  sufficient  quoraiBf<br*the 
pMpeseof  traosfictii^g business. 
\  f<  Tbirdlyi  thut  Jam^  Pope  beappoivritedseotiluy 
wd  ao^^ir  t^  (Jbe  directors  of  the  Tooting  andfthat&r 
such  secretar]rship  he  be  paid  such  yearly  aalsry  as  the 
present  ig^  any  future  directors  niay  think  fit. 
.    *^  Fourtbly»  that  all  monies  to  be  recelvied  under  or 
ia  virtue  of  the  Tondne  be  paid  into  the  hands  of  the 
treasurer  or  treasurers  thereof  and  that  no  miuiies  be 
dmwji .  for  or  paid  by  the  treasurer  or  treasiueis  tiaiess 
^y  dra^  to  be  signed  by  not  less,  than  three,  of  the 
directors.  ,.     , 

;..  ^<  Fifthly^  that  the  directors  do»  as  often  as  occasion 
may  require  place  out  at  interest^  in  the  names  of  the 
trustees,  in  government  or  other  securities  all  sums  of 
mon^  ij^aining  in  t^e  hands  of  the  treasurer." 

'' SOtk  Jx^ua  IS22. 
.  *^  Reiolyed  by  a  quorum  of  the  directors  present  that^ 
there  not  being  a  sufficient  sum  subscribed  to  warrant 
the  jfuither  prosecution  of  the  scheme^  the  subscriberB 
have  returned  to  them  the  amount  of  the  subscriptions 
•less  the  expences  attending  the  same,  and  that  such  ex« 
pences  be  ascertained  at  another  meeting  of  the  directors 
to  be  held  at  the  sepretary's  house  the  6th  of  September 
next;* 
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^  OU  BeMemj  e^  September  IS22.  '  lgS5. 
*<  Resolved  by  a  qaorum  of  the  directors  present  that 
the  expellees  attending  the  prosecuting  the  scheme  of 
the  Tontine  do  amount  to  die  sum  of  SL  Ids.  7^.  per 
.share,  and  that  each  sabscriber  do  have  the  amount  of 
his  sobscription  returned,  less  the  said  3/.  19s.  Id.  per 
share/' 

On  the  ^th  of  May  1822,  the  pluntiff  wrote  to  the 
directors,  requesting  to  have  his  money  returned  im- 
mediately, and  said,  he  understood  it  was  to  be  returned 
subject  to  some  small  chai^  and  he  did  not  then  make 
ally  objection  to  the  charge. 

On  the  25th  of  Jtdy  1822,  he  again  wrote  and  com- 
{Gained  of  the  delay  in  returning  his  money ;  and  that 
.he  had  <*been  put  off  from  time  to  time  in  consequence 
of  charges  attending  the  concern.'* 

In  September  1822  several  checques  signed  by  the  do- 
fi»idants  were  drawn  on  Glyn  and  Co.  for  diflferent  sums, 
amounting  in  the  whole  to  the  said  sum  of  787/.  lOs.  Qd^ 
^  which  checques  were  paid  by  them  from  the  money  paid 
into  the  aforesaid  account.    One  of  such  checques  for 
252/.  Il5.  was  made  payable  to  the  plaintiff  or  bearer, 
and  placed  by  the  defendants  in  the  hands  of  Mr.  Pope^ 
the  secretary,  with  instructions  to  deliver  it  to  the  plain- 
tiff; but  the  plaintiff  refused  to  accept  the  same  in  satis- 
&ction  bf  his  daim,'  and  the  said  Mr.  Pcpe^  without  the 
knowledge  or  authority  of  the  said  defendants,  paid  the 
said  checque  into  his  own  private  account  at  the  bank  of 
England^  through  which  the  same  was  presented  to  and 
paid  by  Glyn  and  Co.  Previous  to  the  commencement  of 
the  present  action  the  plaintiff  had  sued  6.  C.  GhfUj 
one  of  the  partners  in  the  banking-house  of  G^  and 
Co.,  for  the  money  sought  to  be  recovered  in  this  action, 

but 
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IffM,       but  hftd  afterwards  disoontinued  that  suit.    On  the  trial, 
M¥.  P^i  the  secretaty  of  the  MetropolkaH  Toatine, 
being  called  as  a  witness  for  the  defendants,  stated^  dint 
tfae^xpenoes  of  iht  institntiM  amounted  to  911  19r.  7d. 
a  diare  making  472.  IBs.  on  die  pbnnttff 's  Mrdw  aharea; 
that  (he  ttpenees  consisted  in  stationery^  priatijB^  ad- 
▼ertisements,  postages,  and  752.  paid  to  the  witneas  fcr 
hts  trooblb;  that  he  explained  thia  to  the  ptaintifl^  ftnd 
olfered  him  die  balance,  2B2L  lU.,  which  herefoaed; 
dMt  none  of  the  money  was  appropriated  to  thdr  own 
vMe  by  any  of  the  defendants*     He  further  stated,  th^ 
the  money  paid  by  the  subsoribars  was  not  laid  evK  at  m- 
tenttty  but  remained  in  the  liands  of  the  bftsdcers  with 
whbm  the  account  was  opened,  and  that  the  defendant, 
Geotge  MitcMl,  and  Ibe  witneas  alone  caused  the  pros- 
pectus to  be  put  forth,  and  prosecuted  the  scheme  them- 
selv^.     That  the  defendant,  Crodnfj  was  not  a  sub- 
•aeribef  ,  and  that  he  attended  one  meeting  only  when  the 
ehec^udswere  signed. 

CampbMf  for  the  plaintiff.  The  plaintiff  is  entitled 
to  recoTer  back  the  whole  sum  advanced.  The  con- 
^deration  fiqpon  which  it  was  paid  failed ;  the  vsumef 
wras,  thenefere^  in  the  bands  of  the  defendants  money  had 
rakl  received  to  the  plaintiff's  usa  It  will,  perhaps  be 
urged  as  a  defence^  diat  the  scheme  was  within  Ae 
bubble  act,  6  6. 1.  c.  18. :  but  first  it  was  not  so ;  and 
even  if  the  Court  should  think  it  was,  still  the  seheme 
was  abandoned,  and  never  carried  in  any  d^ree  into 
eflecL  The  illegality  of  it,  therefore,  cannot  alter  the 
present  plaintiff's  rights.  This  was  not  within  the 
bubble  act,  it  was  not  to  carry  on  any  wild  trading  spe- 
culation, which  manifestly  fended  to  the  prejodioe  of  die 

subscribers, 
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6ubscriben»  but  was  a  mere  associatton  to  oontribnte  iSU. 
money  with  a  benefit  of  eornTorship.  But  even  if  thb 
were  otberwisei  the  plaintiflP  would  be  entitled  to  rs* 
cover.  When  a  person  sues  to  recover  back  money 
paid  on  a  consideration  that  has  failed,  then  it  is  money 
had  and  received  to  his  use^  and  the  natnw  of  the  oon« 
sideration  is  out  of  the  question :  Ibrmer  v«  BmtteU4{a) 
If  money  paid  to  a  stakeholder  on  an  illegal' wagei*  is 
paid  QfftVf  it  cannot  be  recovered  back;  but  the  mLe is 
otherwise  if  the  money  has  not  been  paki  omr,  CaUonx* 
Thurland{b\  Smith  v«  Bickmore.{€)  Here^  the  defendr 
anta  took  no  steps  towards  the  performance  of  the  con? 
tract  upon  which  the  money  was  paid  io-  It  remained 
wholly  unproductive  from  Jmrnsofy  1881  till  Augiut 
18229  when  the  scheme  was  abandoned;  the  phuntiff  is 
therefore  eotided  to  recover  back  the  whole  som  a<t- 
vanced.'  IHobvyd  J.  Suppose  five  persons  enter  iiito 
partnerabtp^  and  contribute  lOQOL  eaob,  diey  jAetwards 
findTtbe  concern  a  losing  one^  and  put  an  end  to  it,  can 
any  one  maintain  an  action  against  the  others  fof  his 
share?]  Perhaps  not;  but  this  is  a  different  case;  a^ 
most  it  was  only  a  proposed  partnerships  and  nothing 
was  done  towards  carrying  it  into  e&ct ;  and  it  ia  aaeet 
fit  thait  those  persons  who  proposed  the  scheme  ahonM 
heax  tbo  eqpences.  Besides,  the  directors  had  no  power 
to  make  a  resolution  to  deduct  the  expences  out  of  the 
monies  contributed ;  they  had  power  to  makeresoladons 
for  carrying  on  the  conoenn  but  not  for  the  abandoiH 
ment  of  it;  the  plamtil^  therefore^  was  not  bound  b^ 
the  itesolution  in  questk>a.i 

(«)   \B.iP.  296.  (6)  5  r.  R.  405.  (e)  4  Taunl.  474. 

E.  I/noes 
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1«W*  B.  Limes  camtti.  The  defendants  are  deaily  entitled 

to< deduct^ tli«  money  in  dispute  'from  the  amount  paid  in 
by  the  (daintf •  Thejr  did  not  watrant  that  the  con- 
cert! would'answer,- but  'tmfy  proposed  that  it  should  be 
triedr'fltifd  die^'abUndottttietlt'of  the  scheme  was  with 
thtf  iphtiA^P^  unent  'That  appears  ftom  hb  letters, 
which  were  written  before  the  resolution  to  put  an 
end  to  the  omoem  was  made.  They  also  shew  that 
h^BgtefiA  40^  pay  his  profiortion  of  the  exl^p^noes,  for 
he"  «Dttd^  ^  the  proposed  dedncfibn  bf  part  of  his 
n^tej^' t^  faf  ilnMe  exptooe^  and  does  not  object  to  it. 
Bttt«tr  A»to  tiot  appear  that  the  defendahts  etier'redeived 
anfof tfieplainilStf^s'mtoeyj  they  iniy  ga^e  ail  ordkrio 
P&peitxiAhb  reoelted,  ft&d  noM^  has  the  mone^.  If  that 
were  not  so,  stiH  this  aetion  could  not  be  m^ik^i^. 
AH  the  shardiolders  wete  jii^tly  interested'  in  the'lbnds 
(rftheconcem,  andthie'  d^endants  have  never  stated 
any  account,  or  "botmd  t&emselves  to  pi^  over  any  tom 
totli^  ^Bin6ff.  IRytejfS,  Crody  was  not  interested 
in  the  ttotiey.]  '  Then  the  action  was  imprbperiy  com- 
mienbed  against  him.  In' the  next  place,  tihis  sdhethe 
fiUM  ^ithhi  the  6  6.1.  c.l8.  5.18.  That  act  is  not 
ceMfiiiMiib tradittg  lipeeidadotisi  and  here  books  wei% 
opifln^ftr'piibHc  sdbscriptions;  small  suiiis  Were  ilx>I« 
leMki;  ftthoiitatihg  in  dfe  whole  to  m  hr^  ^db,  the 
fSAk^aiikts  kadd'  as  a  'c6rpbfa6bti,  havbj^  agi^  to 
telMitiri^tijrAfer&oltitfdtisatidby^  direct 

tdMi'flAd' the  Mk^es  >^^: to  be  transferable.  It  is 
thlM^fe  ptiiO^fiu^^io  that  Which  wai  detemnned 
ttf  **»ffifefeff!  in  'Josepf^  v.  Pebrir:{a)  iSi^l^J.  It 
mi^be  kitiended  to  make  the  shares  transfeiiabl^ 

(a)  Ante,  659* 

but 
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but  ia  fact  no  shares  were  ever  dssued,} .  The  antekit 
to  make  them  so,  vauB,  4og)8tber.  with  th^hother.  oi|€iim« 
stances,  in  ^tself  iU^I»  and  thei  whfrf^traoMietMtt. being 
illegal,  m  right, ^f  aOioncana^ise  oitf.ofjti..  .[i^i^- 
daleJ.  It  seems,  to  be  nothi^.OH^  ti^  an.agfMt 
ment  Ipiy  the  subscribers,  to  b^  jqhit  twant^  cfitJii^pionjqr 
subsctibedO  ,.....,..       ...;..     - 

Bayl^  Jr    I  am  of  ojpiiMCA  t^at  th^  plawtiff'40  cear 

titled,  to. recover  the  vMe^  snin..whipl^  b§  a^nofiecU 

Theneis.no  di£Scul^  in  spmiei  pC  thepo^ts^nrgedL  .|iri9(« 

that  the  money  was  jxpl; ,  received  by.  t|)a^  4eSend#iit%  :or 

that  it  was  drawn  4>ut  and  applied  wiih:tii0.^imftGt¥9e. 

of  tjhe  pkintiffi    The  money  was  or^inaUy  piMd  by4ha 

plaintiff  into  the  hands  of  certain  .permn8»  who,  iqir  the 

pnrpoises  of  this  concern,  were. the  bankeis.  of  ihe.de5« 

fendants,  and  it  was  paid  upon  a  prospect  that  it  ^shofiM . 

be  in  the  bankers'. hands  in  iiirtliefance.  of  a  continizing 

scheme*.   It  was  afterw^s  drawn  out  by  the  defe^ 

ants,  and  it  was  their  duty  to  see  to  the  proper,  appli^-- 

tion  of  it    If  ttiqr  had  paid  the  whole  to.  the  pliu;a(i^. 

or  acQprding  to  bis  directions,  of  ooatse.  he  coqld  out 

complain;  but  if  they  applied  a  part  of  it  without,  hia  , 

assent,  and  in  a  mode  wliich  the  law  did  not..waiXf|i)i^ 

the  plaintiff  clearly  has  a  r^ht  to  recover^. unless  it.can' 

be  shewn  that  he  was  party  to  a  scheipe. wjl;hin.tht 

6.G.  1.  C.18.  .  The  scheme  was  not  ^ithin  that  ,sti^LiiteB 

upless  it  was  formed  for  the  purposeof  carrying  on  soma 

mischievous  project  or  undertaking,  and  unlass  we  .ca4. 

predicate  of  it  that  it  was  likely  to  tend  to  the.  common 

grievance,  prejudice,  and  inconvenience  of  his  mqesty^s 

subjects,  or  great  numbers  of  them  in  their  trade,  com- ' 

merce,  or  other  lawful  afiairs.    The  cases  of  Bex  y. 

Webb 
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latS,  WM{a}  and  1V»^t«  HaUhimom  {b)  were  dedded  oo 
that  principle  I  think  that  we canBotassame^  as  amat^ 
ter  of  hnr^  ibaa  diis  acheme  was  within  tlie  deacriptooo 
bafete  ^veo.  It  is  true  that  a  laige  soi%  snada  up  of 
many  noaU  paymenlSy  was  to  be  collected ;  but thatwas 
not  tobeiaveBted  m  any  general  q^ecoiatioa^  but  merdy 
to  enure  to  the  benefit  of  the  snryivors.  PriaoA  finie 
the  principal  effect  of  the  scheme  would  be  to  encourage 
the  swrii^of  money.  But  this  action  might  be  aiaia- 
taiDed  even  if  the  scheme  were  within  the  act,  for  it 
proved  drartive^  mkA  no  traaafemble  shares  were  ever 
cveatedy  and  the  period  had  not  arrived  at  whidi  it 
would  have  bean  within  die  operatbn  of  the  statute* 
The  defendants'  then  having  poaaession  of  die  plaintiff's 
moneys  applied  it  without  hia  expresa  assent.  Do  they 
shew  ai^  matter  of  law  sufficient  to  joatify  that  applica^ 
tiasiafit?  Hie  scheme  was  aet  on  foot  by  A^iie  and  the 
defaadantSF  and  the  pcospeotua  waa  circaiaCBd  with  their 
aaamt*  On  all  projects  some  eiqieace  mmt  be  inourred 
befi>»  many  members^  join  the  coaoem«  Upon  whom 
should  that  fidl  ?  Undoabtedly,  if  the  scheme  proves 
aboptive^  it  should  ML  upon  the  original  pvojectoi%  and 
net  upon.  ti«se  who  advance  dieir  money  on  the  £uth 
of  ila  going  on.  The  plaintiff  did  nothing  to  render 
himself  liable  to  the  expencea^  and  it  was  the  doty  of 
the  defendants  within  a  reasonable  time  to  ky  out  in 
seearitifiB  the  mon^  received.  They  never  did  so^  but 
kept  it  for  ^gfateen  months  in  their  baakera?  hands, 
and  appear  to  faaive  acted  dtroi^boat  as  if  thej  thought 
the  undestakmg  mui^  £bh1.  For  these  reasons^  I  think 
that  the  plaintiff  is  entitled  to  the  whole  of  the  num^ 

(a)  l^BaajfVi^  (ft)  ISMoU^HU 

which 


Ci 
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which  he  Mdnmed ;  and  it  in  also  obwnmUe  that,  by  lftS5. 
tbe  third  tesohition  of  the  dti  cGtors^  Pope  was-  to  haore  ^-^  . 
sindi  wnoal  sakrjr  aa  the  defendanta  should  fix;  they 
never  fixed  any;  it  is  therefore  questiaiiable  whether 
that  would  not  of  itself  be  aufluaeai  to  pieimkt  theva 
from  daduetUig  that  part  of  the  noney  sought  to  he  ze« 
taioed  which  waa  paid  to  &ir.  Pope, 

HoLROTD  J.  At  the  comnenoement  of  the.  atgis* 
meat  I  entertained  gveat  doubts  \xpon  this  questioB^  but 
am  now  satisfied  that  the  plaiiitiff  is  entitled  to  recover*. 
Tfaere.ia  not  sufficient  in  tbe  case  to  warrant  the  pay* 
raent  of  any  part  of  the  money  detained  to  Pq^e^  for 
even  aupjxising  the  ooocera  to  haye  gone  so  far  as  to* 
authorise  the  appointment  of  a  salary  to  him»  still  in 
point  of  &ct  none  was  appoiolcd.  It  appeared  to  me  at 
first  tliat  this  was  very  like  tbe  case  of  a.  pertDersfaip» 
which  I  pot  during  the  argnmeot^  but  bete  the  ocyiflera 
waa  neves  really  set  agoing ;  and  I  think  that  the  ex^ 
peaces. incurred  in  setting  a  scheme  on  fiooib  are  not  to- 
be  paid  out  of  the  concern  unless  they  are  adopted  iriien 
it  is  actually  in  operation.  In  the  pcesent  case  a  very 
small  sum  was  collected^  and  that  was  not  invested  in 
government  or  otho:  securitiesi  which,  by  tbe  psosfec-^ 
tuSf  were  to^be  the  only  source  of  profit.  No  tontine 
could  exist  until  the  money  was  laid  out.  All  the  steps 
taken  were  therefore  only  preparatory  to  carrying  the 
project  into  effect,  and  as  it  never  was  carried  into  effect, 
I  think  that  the  plaintiff  is  entitled  to  have  back  the 
whole  of  the  money  that  he  advanced* 

LiTTLEDALE  J.  I  also  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover  upon  this  general  principle,  that 

if 


Caoar. 
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1825*  if  persons  set  a  scheme  afoot,  and  assume  to  be  the  di- 
rectors or  managers,  all  the  ezpenoes  incanred  before 
the  scheme  is  in  actual  operation  mast,  in  the  first  in- 
stance, be  l^pe  by  thfop.  -^b({f,!|^^i&,ia/|;if|ldon,  the 
expences  and  charge  of  management  should  be  borne  by 
the  concep,  a^  then  it  iqajr  pff  ^.;^||MeF«4f|Bf^ 
expences  should  be  pa^  i^  ^.a^f^^  ^ffg^;,  ^  4«n  the 
subscribers  have  the  benefit  of  theoou  Thf^^juppmi^ctus 
put  forth  by  these  defendants  staled  lifft  ^^f^fpRPSb^ub- 
scribed  was  to  be  pli|ced  out  at  in|Bfref»ti  .  .T)ie  plpi^^l^'s 
sole  object  in  paying  the  n^oi^y  miift  hayQ^bfm/jfp  jhfyve 
it  so  placed  out,  but  during  eighteen  ivK^t^  it  zias^j^^ 
idle  at  the  bankers.  Supppse  tbece  tpd  ]^»^eii„f]o  aob- 
scribers,  then  the  piojectors  mu^t^  hp79|t]?!fNl}i«H'^..#^ 
expences.  If,  then,  one  person  oalf  sffjfff^^^fff^^Sl 
those. expences  to  be  cast  upon  hpi  ?.  yhff,  ^ WJ'^^^ff f *9^ 
injustice  would  be  monstrous;  yet.  t]^..wQ|fhlti?fl  the 
consequence  in  such  a  case  were  we  no^  lf»,.hQ|||d^^that 
the  plaintiff  was  liable  to  a  proportion  of  th%fiiyyp<ges 
incurred  by  these  defendants.  With  respect  tj/sf  jt|ie  9q>- 
posed  partnership,  it  is  plain  that  there  coiUd  be  nope 
until  the  money  was  laid  out  in  execution  of  4he. pro- 
posed scheme.  I  am  therefore  clearly  of  opinipn.  that 
the  plaintiff  was  entitled  to  recover.^ 

Postea  to  the  phintiC 
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1825. 


THokAs  against  TkoMA^  and  Others. 

^|*Ht;  Rfllbwii^  case  was  sent  by  the  Vice  Cfianceilbr,  ^.»  bj  wiU, 
ftir  (be  opihlbn  of  this  Court :  raidatd  per. 


JSHh  T%omds  made  Ins  will,  duly  executed  and  at-  with  S^^y^ 
tested  to  pass  itechold  estates  by  devis^,  in  the  worditol-  SSJJJ.^a'i^^ 
lowing:  *•!,•  Johk  Thomas,  do  make  and  dectare  this  my  ^jf^JSf  S^ 
will  ind  t6stament'1h  mariner  and  form  Jollowhic:.     tirst,  ^  «»»«,brother. 

?        ..  payaWeoutof 

I  charge  all  and  singular  my  real  and  personal  estate,  hi»i*nd«,d»- 

1  '  vised  to  bie 

^Hh  Ihc^  paytrieht  of  all  my  debb ;  then  I  give,  devise,  wife  aU  his  i 


diirlhg  (Hfe  ierrii  o^  his  natural  Itf^  an  ahnuity  or  clear  or  astongo-^ 
yearly  rent  or  sum  of  2it,  free  of  all  taxes  and  other  •*>«*«*^'^ 


laid  Bequeath  tfnto  my  br^^her  MkharcL  i^omds,  for  and  etttue  for  tfaa 

termorhtrUiS 

or  as  long  aa- 

hou&>ra* 

deductions;  parliamentary  or  otherwise,  to  hie  issuing  ^^J^ijiJJUf 
and  i)ayal>l^  but  of  Certain  lands  therein  mentioned  and  •f^^^f^ 

,  X   ,        '  J.  M       .     -    4  ceasa,  orfn 

described,  to  be  paid  and  payable  by  equal  half-yearlj^  case  of  her 
paiymenis,  at  the  aays  therein  mentioned.    Also,  I  giy^  ever  should 
devise;  and  be(][ueath  unto  my  beloVed  wife,  Maria  Le-  then  he  directed 
iitia  T%0f9ia^  all  my  real  estates,  (arid  which  he  enume-  * 


rAted  by  ndiri^)  for  and  during  the  term  of  her  naturM  i^JordUiglt? 
Kfe^  or  Ion jf  as  she  shall  remain  my  widow.    Alsoi  If  give,.  j^JS^on?- 


ddv^e;  arid  bequeath  unto  my  wife  the  use  and  benefit  ^^ca^m 

,  and /^neidW,* 

of  all  interest  of  money  arising  from  my  personal  estate.  Held,  that  by! 
either  in  bonds,  iriortgages,  or  simple  contract  debts ;  was  not  anj 
and  also  the  use  and  benefit  of  the  household  ftirniture  person  of  tiM 
o(  LUmvctughan^  together  with  the  stock,  crop,  and  im-;  !he  testator 
plements  of  husbandry,  &c.  that  I  shall  be  possessed  of  ^!Z^a^^ 
at  the  time  of  my  decease,  for  and  during  her  natural  "^«^*l» 
Hfl^  or  as  long  as  she  rerii£uns  my  widow ;  and  imm'e- 
diit^Iy  afte^  her  dd:ebse»'  br  in  case  tit  her  ftiarriage, 
Vdi.111.  8H  which 
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182jf.       which  ever  shall  first  happen;  then  my  will  1%  that  all 
_,  my  real  and  personal  estate  be  divided  aceordhg  io  the 

tigaintt        statute  of  disttibution  in  that  case  made  oful  pmmdedJ* 
Tlie  testator  was  at  the  time  of  making  liie  w«U»  and 
from  thence  until  and  at  the  time  of  his  deMh,  seised 
and  possessed  of  the  real  estate^  therein  speoafiodly 
mentioned  and  devised  to  his  wife  da^iog  lier-  life  k>r 
widowhood,  and  of  no  other  real  estate.    The  tvatalor 
died  shortly  after  the  date  and  ^secntion  d(  his  wii], 
without  having  revoked  or  altered  the  same^^  leaving 
M.  L,  TAomaSi  his  widow,  and  James  Thomas^  ChaHes 
Uoyd  Thomas,  Richard  Thomas,  and  the  Rev.  llamas 
Seth  Jones  Hiomas,  his  four  brothers,  and  only  nest  of 
kin  respectively  surviving  him ;  and  the  said  James  lipo- 
mas was  the  eldest  brother  and  the  heir  at  law  of  the 
testator.     Upon  the  death  of  the  testator,  M*  L,  Tliomas, 
his  widow,  entered  into  possession  of  his  real  estates, 
and  continued  unmarried  and  in  possession  thereof  and 
in  receipt  of  the  rents  and  profits  until  the  time  of 
her  death.     The  testator's  brothers  having  died  leaving 
vchildren  surviving  them,  the  suit  in  Qiancery  was  be- 
tween the  son  of  the  eldest  brother  (the  heir  at  law 
<of  the  testator)  and  the  children  of  the  other  brothers, 
who  claimed  as  next  of  kin,  and  the  rq>resentatives  of 
jlie  widow.     The  question  for  the  opinion  of  this  Court 
was,  whether  by  the  will  of  John  Thomas,  the  testator 

'k 

there  was  any  devise  of  his  real  estates  after  the  death 
or  second  marriage  of  his  widow,  Af.  L.  Thomas,  and  to 
whom, 

Tindal  for  some  of  the  next  of  kin.  There  are  two 
(ju^tions ;  first,  whether  the  real  estate  passed  by  the 
residuary  clause;  secondly,  when  it  vested.  The  devise  is 

sufficient 
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sufficient  to  pass  the  real  estate  after  the  death  or  second       1825^  * 
marriage  of  the  widow^  and  the  next  of  kin  of  the  tes- 
tator  are  entitled  to  the  property.  It  i»  a  well  establislied      tuamn 
principle  |h^t>nD  Jormal  words  are  necessary  to  express 
the  teststor's  intentaon  in.  a  will ;  it  is  sufficient  if  the 
iatcsntkfi  oan^  bei  collected  from  the  whole  wilL    It  may 
be  laid-  that  tbere.ia  no  sufficient  designatio  person®^ 
beimise  there  is  no  statute  of  distribution  applicable  to 
reaVestatey  audi  tbere£M*e,  there  is  no  statute  **  in  that 
case  ra^and  provided;"  but  the  Court  will  take  notice 
that  there  is-  a  statute  of  distribution,  and  will  reject  the 
other  words  as  surplusage.    If  tliere  had  been  a  statute 
applicable  t»  the  distribution  of  real  estate,  there  would 
have  been,  no  necessity  for  the  devise.     The  clear  in-^ 
tention,of  the  testator  through  the  whole  will  was,  that 
his  real  and  personal  estate  should  go  together  as  aaet 
fund.    He  charges  all  and  singular  his  real  and  personal 
estates  with  his  debts.   Secondly,  he  gives  to  his  wife  all 
his  leal  estates,  by  a  certain  description ;  for  the  case- 
finds  that  he  had  no  other  than  those  devised  to  her ;. 
and  he  gives  her  also  all  the  interest  and  profits  of  his 
personal  estate.    Then  comes  the  devise  in  question; 
there  he  has  dearly  the  same  object  in  view,  for  it  in- 
cludes the  real  and  perscmal  prc^ierty.     It  is  clear  that 
the' testator  knew  there  was  a  statute  for  distribution  of 
personal  property,  and  the  words  in  that  case  made  and 
provided^  are  merely  words  of  description  of  that  statute, 
and  may  be  rejected,  if  the  Court  see  that  they  are  used 
by  mistake.  In  Smith  v.  Campbell  {a)  Sir  W.  Grant  held,^ 
that  a  gift  to  the  testator's  nearest  relations  in  his  native 

(a)  Cbop.  £r;>.  m  C?%.  275. 
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couDtiy,  Irdand^  included  Asixm  in  JmritA.    If  die 
objection  of  the  heir  at  law  is  available  he  mu^  ttiain-* 
tain,  not  only  that  the  testator  was  labottrihg  aoder  a 
mistake,  an4  supposed  that  there  was  a  statute  wbioh 
applied  to  the  distribatiofi  of  land,  biit  he  miist  go 
further,  a^  shew  that  this  mistake  was  the  very  grooiid 
and  reason  that  he  made  such  devise;  that  he  would 
n6t  have  so  devised  it  nuless  he  had  thought  that  there 
was  such  a  statute.     Now  that  is  absurd ;  for  if  tbefd 
had  been  such  a  statute  the  devise  wis  unnecessatji 
.There  is  no  objection  in  point  of  law  to  this  devise,  on  the 
nip'onnd  that  the  words  apply  strictly  to  personalty,  pro- 
vided there  be  a  sufficient  designation  of  the  person  who 
.is  to-.t^ke  the  realty;  for  the  courts  in  many  oasea  have 
;  interpreted  words,  (which  would  apply  in  their  stHct 
:  sense  to  personalty  only,)  according  to  the  intenfon  ot 
.th6  parties  to  apply  to  realty.  Doe  v.  Rqper{a)f  Doe  v« 
Xanglands{b)9  Doe  v.  Trout,  (c)     In  Pyoi  v.  FifOi  (d),  » 
person  devised  her  real  estate  to  trustees,  in  trust  for  her 
^daughter  Martha^  with  a  proviso,  diat  if  she  died  befbrd 
:twenty-one,  or  marriage^  then  in  trust  to  convey  aU  ike 
rresidue  of  her  estate,  both  real  and  persobal,  ubto  best 
nearest  rdation  of  the  name  of  Pyoif  and  to  his  or  htt 
heirsf    executors,    administrators,    and  assigns.     The 
daughter  died  under  age  and  unmarried;    Loid  Hardi 
wfcke  was  of  opinion,  that  the  word  relation  was  to  be 
taken  as  noreen  collecttvum,  as  much  as  kindred  or 
heirs ;  and  he  said  thai  the  case  difihred  froid  all  thai 
had  been  cited,  because  the  personal  estate  was  idvblved 
in  th^  same  devise  with  the  real ;  aiid  had  that  btta  k 


(a)  ll^<Ml,518. 
Ifi)  lSEa9i,894. 


(6)  l4£att,S7l, 
(d)  1  Fff .  WD.  835. 
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baqqest  of  the  personal  estate  onIy»  all  those  who  were  IMfc. 
of  the  name  of  the  Pyot^  in  an  equal  degree^  and  were 
of  |he  nearest  stock  to  the  testatru(,  would  have  taken 
bjr' virtue  of  tlie  statute  of  distributions ;  and  if  it  was 
cl^  who  should  take  the  personal  estate^  it  teturally 
in^rred  whpm  the  testatrix  meant  shoqid  take  the  real, 
there'  being  but  one  intent  as  to  both ;  and  this  of  the 
personal  was  a  proper  key  to  explain  how  die  real  estate 
waa  intended  to  go.  Now  that  case  in  principle  very 
much  resembles  the  present,  and  is  an  authority  to  shew 
that  where  the  real  and  personal  estate  are  tied  together, 
tlM9  devise  of  the  personal  estate  is  a  key  to  explain  how 
the  real  estate  is  intended  to  go.  And  the  case  of 
1^  V.  Over  {a)  is  decisive^  There  tlie  testator,  devised 
all  such  property  as  he  should  be  possessed  of  at  his  de« 
cease  (e^^oept  his  freehold  estates)  to  his  wife,  to  be  her 
sole  property.  And  he  gave  to  her  all  hb  freehold 
estate^  during  her  natural  life,  and.  at  her  decease  to  be 
equally  divided  amongst  the  relations  an  hU  sidci  and  it 
was  held,  that  all  those  in  the  maternal  as  well  a&  in  die 
paternal  liiie,  who  at  the  time  of  the  testator^s  death 
would  have  been  entitled  to  the  personal  estate  under 
t^  statute  of  distributions,  were  entitled  to  take.  It  is 
clear  that  the  testator  did  not  mean  to  die  intestate  as  to 
his  real  property ;  and  as  the  personal  property  is  de- 
vised in  suoh  a  way  that  it  may  pass,  the  real  must  be 
governed  by  it.  As  to  the  second  point,  the  devise 
vested  at  the  testator's  death;  or  in  other  wprds^  the 
devisees  are  those  persons  who  would  have  taken  the 
personal  estate  at  the  time  when  the  will  look  efifect, 
"s^  at  the  death  of  the  testator.    Doe  v.  Over  [a)  h  an 

(a)  1  Taunt,  265. 
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1625t       authority  in  point  for  this  also.     In  Doe  ▼.  Sheffield  {a) 
'       the  devise  was  to  the  sisters  of  J.  H.  (cenerally)  their 

offritui  heirs,  &c.  as  tenants  in  common,  and  not  as  jobt 
tenants ;  and  it  was  held,  that  one  of  three  sifters  of 
J.  17.,  who  alone  survived  at  the  time  of  the  devise 
made,  and  who  also  survived  the  testator,  was  entitled 
to  take  the  whole;  and  even  if  she  had  only  been  en- 
titled to  part,  still  that  the  residue  would  not  have 
gone  to  the  heir  at  law,  as  in  case  of  a  lapsed  devise 
but  to  the  residuary  legatee. 

Stephen^  for  others  of  the  next  of  kin.  The  argument 
on  behalf  of  the  heir  at  law  must  proceed  on  the  as- 
sumption that  the  will  is  to  be  read  as  if  the  words  had 
been,  that "  the  real  and  personal  estate  should  be.  divided 
according  to  law ;''  but  the  will  says  that  they  are  to  be 
divided  according  to  the  statute  of  distribatian  ;  it  does 
not  apply  to  the  personal  estate  only,  but  specifically 
directs  the  real  estates  to  be  divided  also.  The  words 
^^  statute  of  distribution"  cannot  be  struck  out  of  the  wilL 
\Bcyley3,  Suppose  the  widow  to  have  married  again, 
and  only  one  person  entitled  to  the  personal  estate  as 
next  of  kin,  would  the  widow  have  taken  the  fee  in  a 
moiety  of  the  real  estate  ? J  No ;  for  as  she  has  an 
estate  for  life,  or  during  her  widowhood,  the  true  con- 
struction is,  that  the  next  of  kin  would  take  according 
to  the  statute  of  distribution ;  her  estate  is  not  capable 
of  enlargement  except  by  words,  which  would  admit  of 
no  other  construction.  {Bayley  J.  She  may  take  the 
whole  in  one  case  and  one  half  in  the  other.]  It  would 
be  absurd  to  say  that  the  widow  took  more  than  a  life. 

(a)  \3  East,  5^6, 
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estate,  because  then^   in  the  event  of  her  death,  her       1825. 
moiety  would  go  to  her  representatives,  for  whom  the       ' 
testator  could  have  no  interest  in  providing ;  for  the  de-        afftuui 
vise  must  be  construed  so  as  to  take  effect  at  the  death 
of  the  testator. 


Bamewally  for  the  representative  of  the  widow,  re« 
lied  upon  the  arguments  already  urged  to  shew  that 
the  real  estate  passed,  and  contended,  that  if  it  did, 
then  the  representative  of  the  widow  was  entitled  to 
the  same  share  of  the  real  estate  as  the  widow  would 

4 

have  taken  of  the  personal  estate,  under  the  statute  of 
distribution.  The  estate  cannot  be  distributed  accord* 
ing  to  the  statute  of  distribution,  unless  the  widow  takes 
her  share.  Where  the  devise  has  been  to  the  relations 
or  next  of  kin,  it  has  been  held,  that  the  widow  did  not 
come  within  that  description,  Davis  v.  Bailey  (a),  Worse' 
ley  V.  Johnson  (i),  and  Garrick  v.  Lord  Camden,  (c)  But 
here  the  estate  is  to  be  distributed  according  to  the  sta- 
tute of  distribution.  Those  cases,  therefore,  are  not  in 
point.  Doe  v.  Lawson  {d)  is  an  authority  to  shew  that 
the  estate  must  be  divided  amongst  those  who  would 
have  taken  it  at  the  time  of  the  testator's  death,  and  not 
at  the  time  of  the  death  of  the  widow.  There,  A,  de- 
vised to  his  natural  son,  and  in  case  of  his  marriage  with 
certain  persons,  or  his  dying  without  issue,  then  to  his 
nephew  for  life,  and  after  his  decease  amongst  such 
persons  and  his  and  their  heirs,  as  jshall  appear  and 
can  be  proved  to  be  his  next  of  kin,  in  such  pro- 
portions  as  they  would,   by  virtue  of  the  statute  of 


(a)  1  Vei*  lea.  85.  (b)  3  Atk.  757. 

(c)   14  Fff.S72.  (rf)  3jai««,278. 
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1825.       distributions,  have  been  entitled  to  his  personal  ertate 

if  he  died  intestate;  it  was  held,  that  the  distribotioa 

mgonu^  was  to  be  made  amongst  those  who  were  the  testator's 
next  of  kin  at  the  time  of  bis  death,  although  the 
nephew  to  whom  a  prior  Hb  wtaHe  was  given  was  one 
of  them.  That  case  jU  ia  pwt.  The  widow,  there- 
fore, at  the  time  of  the  death  of  the  testator  became 
entitled  to  a  life  estate  in  the  whole  really,  and  a  remain- 
der in  fee  in  a  portion  of  it. 

Peaie  Serjt.    The  real  estate  did.  not  pass  by  the 
clause  in  question.     It  b  a  rule  too  well  established  to 
require  any  authority  to  support  it^  that,  an  h^  at.  law 
is  not  to  be  disinherited  excqit  by  express  wends  or 
necessary  implication;  and  here  there  fre  neither  ex- 
press words  nor  such  necessary  implicatioi^     As  fiur  as 
intention  can  be  collected  from  suph  ii^apt  and  i^fonnsl 
words  ^  are  herejoined,  it  would  seem  that  the  (ettaloff 
did  not  intend  to  disinherit  his  heir  at  law.     Aftw 
giving  his  wife  every  thing  for  h^  life^  or  as  Icng  as  she 
remained  his  widow,  the  testator  proceeds :  *^  And  after 
her  decease,  or  in  case  of  her  marriage,  whicbei^r  shall 
first  happen,  then  my  will  is,  that  all  my  reid  and  per- 
sonal estate  be  divided  according  to  the  statute  of  distri- 
bution in  that  case  made  and  provided/'     It  is  Aot 
merely  <<  ^e  statute  of  distribution^"  but  '<  the  statute 
of  distribution  in  that  case  made  and  prodded.**    It  is 
j^laln  that  the  testator  did  not  jknow  the  ipeaning  of  the 
words  he  made  use  o^  for  there  is  no  statute  of  distil- 
bution  applicable  to  real  estate.    It  is  not  improbable 
that  he  might  think  the  descent  of  real  estate^  as  wdl  as 
the  distribution  of  personalty,  was  regulated  by  statute; 
and  then  the  wonis  <<  the  statute  of  distribution  in  that 
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cas^  majde  apd  provided"  oi^nt  no  more  than  that  i^       ^'^t 
should,  gp  in  such  course  as  the  law  provide^ ;  th^t  is,        . 
his  real  estate  to  hi^  heir  at  law,  his  personalty  ampnffst      J^P^ 
his  fiietfrest  of  kid  in  a  course  of  di^tribuHpn,  and  why        * '   '^ 
should  he  b^  dtippdsed  to  ^Iter  'the  disposition  pf  the 
law  in  the  otie  easi^  Aiore-  than  in  the  other?   The  word, 
*^  divides*  does  not  necessarily  imply  th^t  both  ^tate^. 
shall  be  diyided  into  separate  parts,  but  is  satisfied  by 
dividing  oi;  separating  them  from  eaph  ptber,  and  then 
lettinjy^  them  go  as  the  law  directs.     In,  the  qu)e  of 
Piggf^t  y.'Penrice{fl)^   the  testator  devised  in  these, 
woirds :   **  I  iiQake  my  niece  G.  executrix  of  all  mjj 
goods,    lands,    and   chattels.     The    testator   had   no, 
-tenns,   but  only  freehold  estate,   and  yet  the  lands^ 
were  held  not  to  pass.    When  pressed  that  the  if  ord. 
lands  'roust   mean   something,   the   I^ord    Chancellor, 
said  tliat  word  woukl,  be  satisfied  by  the  rents  which 
mkrht  be  due  at  the  testatorfs  death.    In  answer  to  tha 
argiilQent  that  the  testator  has  treated  the  two  f^n^^  as 
on€^  and  has  disposed  of  them  together,  it  is  to  be  ob-, 
served  that  he  has  only  done  so  as  far  as  was  n^ecessary^ 
for  the  purposes  he  had  immediately  in  view.     The, 
amount  of  the  personalty  is  not  stated  in  the  case^  it  is. 
pl^in  that,  the  testator  th^ougiit  it  might.  not»  be  sufficient 
to  answer  all  his  debts,  and  therefore  for  the  security  of 
his  creditors,  but  for.  no  other,  purpose^  he  has  ma^e^ 
the.  whole  of  his  property,  real  as  well  i^  personal]|  liable 
to  the  payment  of  his  debts.     This  can  form  no  reason 
for  sppppsin^  that  he  meant  the  whole  to  go  together^ 
afterwards.  «  As  little  doc^  the  devise,  to  his  w;if(^  affprd 
such  a  supposition.    He  wished  to  enable  her  to  live  in 

{a)  Free,  in  Ch,  471.  * 
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the  same  way  as  he  lived  himself,  and  therefore  be- 
queathed to  her  during  her  life  the  use  of  his  house* 
hold  furniture,  &c. ;  and  gives  her  the  same  means  that 
he  possessed  himself  of  keeping  up  the  establishniait. 
That  was  his  only  ol]geot  for  so  uniting  the  two  pro- 
perties during  her  life*time ;  but  it  0ever  can  be  inferred 
from  thence  that  after  her  death,  when  be  appears  to 
have  no  particular  wishes  or  predilections,  that  he  should 
wish  the  whole  to  be  parcelled  out  and  divided  as  per« 
sohal  property.  In  the  case  of  Pytd  v.  Pt^  the  two 
funds  were' united  for  the  express  ptUpose  of  providing 
for  one  person,  namely,  the  nearest  relation  of  that 
name.  Can  it  be  supposed  that  any  man  could  have  so 
absurd  an'  intention  as  to  cut  a  small  estate  into  a  great 
number  of  parcels,  which  would  render  his  bounty  use- 
less to  any  one?  And  that  would  be  the  case  if  the  estate 
was  to  be  divided  into  as  many  shares  as  the  personal. 
If  he  had  intended  that  all  his  relations  should  take,  he 
would  have  ordered  the  estate  to  be  sold,  and  the 
money  produced  by  the  sale  to  be  divided  amongst 
them.  In  any  other  view  of  the  case  his  meaning  is  so 
uncertain  that  it  cannot  be  necessarily  implied  what  that 
meaning  was;  and  if  there  is  not  a  reasonable  impli- 
cation what  his  intention  was,  the  heir  at  law  is  equally 
entitled  to  take  on  account  of  the  uncertainty.  It  is 
sufficient  for  him  that  the  whole  is  uncertain.  It  rests 
on  the  other  side  to  shew  what  the  testator's  intention 
was.  In  Doe  dem.  Hayter  v.  JoinoiUe  (a),  where  the 
devise  was,  "  to  my  brother  and  sister^s  family,"  this 
Court  held  it  void  for  uncertainty. 


(a)  SEaa^n^ 
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Tinded  in  reply.    The  difiBciiIty  b  not  removed  by       1825. 
supposing  that  the  testator  thought  that  there  was  a      xmbuhI* 
statute  applicable  to  the  distribution  of  real  property,  as 
well  as  one  to  personal;  for  then  he  would  have  used 
the  word  <<  siatuies,**  in  the  phiral.    The  construction 
put  on  the  word  divide  is  insofScient  also.   The  testator 
clearly  contemplated  a  division  bodb  of  Ae  personal  and 
real  estates,  and  not  merely  a  division  of  cMie  from  the 
other.     One  is  a  remote,   and  not  an   obvious  con- 
struction; the  other  is  dear,  and  therefore  to  be  pre- 
ferred.   Pi^M  V.  Penrice  has  been  cited  to  shew  the 
aiudety  of  the  courts  to  satisfy  the  words  of  a  will<  and 
not  to  make  a  party  die  intestate,  so  as  to  defeat  the* 
intent    It  is  clear  the  words  were  insufficient  to  pass 
the  land.    Doe  v.  MwoiOe  is  not  in  point.    If  in  that 
case  there  had  been  a  devise  to  the  next  of  kin  it. 
would  have  done,  but  the  doubt  there  was  as  to  the 
proportions.    It  was  not  dear  which  &mily  was  in- 
tended.   In  Wr^ht  v.Jtkins{a)  the  Lord  Chancellor 
expressed  doubts  whether  the  cases  could  be  supported 
in  which  the  word  ^^fambf^  had  been  hdd  to  be  too 
indefinite.     The   devisees  take   the  fee   immediatdy. 
Those  who  represent  the  devisees  when  the  will  took 
efiect,  viz.  at  the  death  of  the  testator,  are  the  persons 
to  take,  and  that  does  not  hdp  the  widow,  because  the 
testator  did  not  intend  her  to  take  any  thing  not  speci- 
ficdly  given  to  her. 

Batley  J.  I  cannot  think  that  any  great  stress  is  to 
be.  laid  on  the  circomstanoe  of  the  testator^s  having 
charged  his  real  and  personal  estate  with  the  payment  i 

(a)  1  Twntr^t  Ch*  Ca*  156. 
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IMi^l  of  hiA  ^bt^i  HOC  pf  bu  h9,Ying  giveQ  tbe  wbplQ  to  bis 
i^ifei  &r  li{^  It  i$  not  tb^nqe  lo  be  inferred  duit  vbott 
I^  comes  to  divide  biA  pppperty  be  intended  tbal  aliqpw^ 
pert^  of  Us  Te#l  and  persOTal  f«tflte  sbould  be  kept 
tqg^tber.  }n  ord^r  to  peii^.  A&reftl  eitete  it  oughik  to  be 
clear  on  tbe  face  of  the  ?riU  vbat  is  to  pas^*  and:  ta 
urbpps.  If  tj^e  wQida  «e.  iiUufliMB^  to  derignaie  tbe 
prpp^^  inib^nded  to  be  fnmi^  oc  tbe  peoona  iiH 
teo^  to  take»  then  the  real  estate  ^ill  not  pess^  not 
bfipause  tbp  beiv  ia  any  &vorile.  of  tbe;  lav,  trait  b»* 
C9iise,  tb^  demei  is  insofBcient,  ISiea  tbe^  questMHtis, 
^liQth,<$r  there  are  wprda  clearly  aliewwg  to  v^um  die 
^^M  to  gf^.  If  the  testator  bad  said^  «  I  give  mf 
Tfisi,  e^t^  to  be  divided  according  to  the  statute  of 
d^^ibutipn/'  tbe  intention,  woidd  baae  been  dearlgr  e:fr- 
preyed-  But>  t^io^  the  wboklc«[ed»»  thsteaCatar 
mftpi%^t\]r.  iwd  MTQirds.  ha  did  not  uadentaoL  JReo* 
b^idy  bQ  thought  that  tbei^  was  one  statute.  ap|itkB|de 
bcH^  t%  tb^  disti;ibutM>n  of  i^  and^personal  estatei  and 
t^(.^e  nieant  bis  properigi  to.be  divided  accoidiag.  to 
Iav(,  My  pre9^^t  opinion  isi  that  the  will  tbexdim 
opji^^as  4  bequest  of  the  peiaooal.property,  but  that 
it  4qe9  not  afffct  the  real  estate.  We  viH  conuEkB 
tb^  q^^f  Wd  sfiud^our  opinion. 

(hou  adiK  ndL 


The  following  certificate  was  afierwarda  i 
This  case  has  been  argued  before  us  by  counsel,  and 
MF^  are  of  opinion  that,  by  tfaewiU  of  Join  TimmUf  ibe 
tefTMPi:*  tber^  WM.  not  ao^  ismm.  t»  my  peraaa  or 
mipsgpfi  of  bis  xesl  estates  aftei;  the  death  or  seoond* 
marriage  of  his  widow,  Mma  Leiitia  Thomas. 

J.  Bayubt. 

G.  S.  HoLBOYn. 

J.  LlTIXSDALE. 
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The  Earl  oFTalLmovth  dginhst  kiCHARDsoN 
and  Another. 

'J'feEStASS  for  taking  the  plaintiH^s  goods,    tlie  tiw  tenth  m. 
defendants  justified  as.  commissioners  under  a  prii  ne»itodoJu» 
vate  inclosure  act,  5  Gf.  S.  c.  ioo.,  for  inclosing  lands  ly-  J^^^|  ^^ 
ing  in  several  parishes  and  townships,  and  the  general  "**  ^^uJZ^m^ 
inclosure  act  41  6.  3.  c.  109.     The  plea  alleged^  ihat  •nrpowtrto 
by  the  54th  section  of  the  private  act  it  was  enacted,  rMdi,  but  only 
<^  that  as  well  the  fees  and  })ayments  to  the  cocbmis-  andnyin 
sioners,  as  also  the  chai^ges  and  expences  mcident  to  tkmt  SIiyA^n 
and  attending  the  soliciting,  'obtaining,  and  passing  of  ownen  oTiiUoZl 
that  act;  and  of  the  surveying,  planning,  dividii^g,  al-  Senrfoi«wh«» 
lotting,  and  inclosing  of  the  said  ojien  and  cbmmoii  •pri»«to«Q- 
fieid,  lands,  &c.;  and  of  preparing,   making,  and  de-  «>v«tiMooin- 
positing  the  awards  of  th^  said  commissioners,  and  of  power  to  ivIm 
all  other  plans,  maps,  &c.,  directed  by  the  c6mmis4  the  npence  of 
sioners  to  be  prepared  and  made  out;  and  all  other  •u^ij^"that 
costs^  enlarges,  and  expences  wtatsoevter, '  in   anywise  ot^ISTS^! 
attending  the  execution  of  that  and  the  general  inclo-  j^tS'^J^g 
sure  act,  or  any  of  the  powers,  authorities,  provisoes,  "^  *^»  ''^ 
or  declarations  therein  contained,  should  be  bof  ne  md  miUng  pimte 
defrayed  at  such  times  as  the  said  commissioners  should 
by  any  wridQg  or  writings  under  their  hands  to  t)e 
affixed.  Sec  (in  certain  places  and  at  certaih  specified 
times)  order  and  direct,  but  subject  to  the  regulations, 
proportions,  and  restraint  tlierdnaflter  mentioned,  that 
is  to  say,  that  so  much  o^  the  sai(f  costs,  charges,  and 
expend&i  as  should  be  incurred  previous  to  and  up  to 

tiie 
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18ft!«  the  time  of  the  passing  of  the  act ;  and  all  such  other 
.^JTT  ^  costs,  charges,  and  ezpences  as  should  thereafter  be  in- 
Faucooth     curred,  which  should  relate  to  or  affect  the  said  parishes 

agauui 

RsoiuBSMov.    and  townships  jointly,  should  be  paid  by  the  seicnd 
prc^rietors  of  estates  and  other  persons  within  the  said 
several  parishes  and  townshipa  respectively,  to  whom 
allotinents  should  be  made  by  virtue  of  that  act,  in  pro- 
portion to  the  value  of  the  lands  to  be  allotted  to  them 
respectively,   to  be  ascertained  by  the  smd  commis- 
sioners ;  and  that  from  the  time  of  the  passing  of  that 
act,  the  commissioners  should  keep  a  general  account 
of  all  costs,  charges,  and  expences  joindy  aSecting  the 
said  parishes  and  township ;  and  also  a  separate  account 
of  all  such  costs,  charges,  and  ezpences  as  separatdy 
relate  to  or  affect  the  said  parishes  and  townships;  which 
last  mentioned  costs,  charges,  and  eg^pences  should  be 
paid  by  the  proprietors  of  estates,  and  other  persons 
in  the  said  parishes  and  townships  respectively,  to  whom 
allotments  should  be  made  by  virtue  of  that  act,  in  pro- 
portion to  the  value  of  the  lands  to  be  allotted  to  them 
respectively,  to  be  ascertamed  by  the  said  oommissioners ; 
and  in  case  any  person  or  persons  should  refuse  or  n^ect 
to  pay  his,  her,  or  their  share  or  proportion  of  such 
charges  and  expences  within  the  times,  and  to  such  per- 
son or  persons  as  the  said  commissioners  should  appoint, 
then  and  in  such  case  the  said  commissioners  should 
cause  the  same  to  be  levied  and  recovered  in  manner 
directed  by  the  said  recited  act."     The  plea  then  stated, 
that  the  commissioners  set  out  certain  private  roads  pur- 
sunnt  to  the  41 G.  S,  c.  109.  s.  10.,  and  afterwards  made 
their  award,  whereby  they  directed  that  certain  persons 
should  bear  the  expence  of  making  and  keeping  those 
roads  in  repair.    That  the  commissioners  afterwards 

made 
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made  a  rate  for  that  purpose,  and  because  the  plaintiff      1885* 
refused  to  pay  his  share,  they  issued  a  warrant  and  dis-  • 

trained  his  goods.  Replication,  that  the  rate  was  made  Falmouth 
for  the  sole  purpose  of  defraying  the  expences  of  making  Kiciuitotpi^ 
the  said  private  roads  so  set  out  and  appointed  as  afore- 
said in  W.  meadow  (part  of  the  lands  to  be  inclosed), 
and  that  the  rate  was  solely  and  exdysively  made  upon 
the  owners  of  land  in  that  meadow.  Rejoinder,  that 
making  the  private  roads  was  part  of  the  costs  attending 
the  execution  of  the  41  G.  S.  c.  109.  wd  51  G.  8,  c.  100* 
Den)urrer  and  joinder, 

Campbell  in  support  of  the  demurrer.  The  question 
turns  on  the  construction  of  the  general  inclosure  act 
41  G.  3,  c,  109.  5. 10.,  for  there  is  nothing  in  the  private 
act  relating  to  roads.  •  By  that  section  it  is  enacted, 
<<  that  the  commissioners  shall  set  out  and  appoint  pri- 
vate roads,  and  that  the  same  shall  be  made,  and  at  all 
times  for  ever  thereafter,  be  kept  in  repair  by  and  at  the 
expence  of  the  owners  and  proprietors  for  the  time 
being,  of  the  lands  to  be  divided  and  inclosed  in  such 
proportions  as  the  commissioners  shall  by  their  award 
order  and  direct."  The  54th  section  of  the  private  act 
51  G.  S.  c.  100.  gives  the  commissioners  power  to  raise 
money  for  the  payment  of  their  expences,  and  of  all 
costs,  charges,  and  expences  whatsoever  attending  the 
execution  of  tiiat  or  the  general  inclosure  act.  The. 
making  of  private  roads  is  not,  however,  any  thing  done, 
in  execution  of  the  act,  it  is  rather  in  execution  of  the 
award  of  the  commissioners.  They  cannot,  therefore, 
make  a  rate  to  defray  the  expence  of  making  such 
roads. 

Taunton 
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fhkkidk  ob*tibi;  The  basii  of  HlaggersUme  %.  Zk^« 
^te  {d%  khiiia  AA  tli6  iboiAo&tssmli^  We  t>owier  to 
)ev^  a  Itsie  t5  defray  tde  ekpenc^  of  malcingirdads  under 
Ihe  powers  of  the  general  inclosure  act.  Tfiat  case  cer- 
tiiinly  i'eliied  to  public  roads,  but  the  pnncit)Ie  u  ap^ 
(ylicable  id  priVate  roads  also;  'by  section  10  of  die 
ki  ir.  §.  c.  iod.  tbe  commissioners  are  to  set  out  the 
(jtitafe  rdad%  and  to  direct  i>y  w6om  and  in  what  man- 
ner they  are  to  be  made.  The  act  cannot  be  said  to  be 
fiilly  e±ecuted  nntil  the  roads  are  tompleted,  t^  ex- 
pence  of  making  them  is,  therefore,  incurred  in  execu- 
tion of  that  section  of  the  act,  and  if  so,  the  commis- 
sioners had  full  power  to  make  the  rate  In  questibiu 

Baylet  3.  This  case  has  bedi  put  upon  the  true 
|;rouria,  for  the  simple  question  isj  whether  tfce  expence 
of  tfnaking  private  roads  is  incurred  in  execution  of  (he 
SI  G.  S.  c.  100.,  or  of  the  41  G.  S.  c.  109.  The  former 
act  does  hoi  mention  private  roads,  we  must,  tih^refore^ 
inquire  whether  the  general  inclosure  act  gives  th^  coqh 
missioners  power  to  make  private  roads.  Theit  liQtho- 
^ty  respecting  them,  whatever  that  may  be,  is  given! 
by  the  lOtb  section.  The  dth  siection  directs  that  the 
comini^ioherd  shall  set  out  public  roads,  they  ar^  to 
make  a  ihap  of  theni,  and  give  certiun  notiois%  itnd  it 
any  objections  are  nciade,  the  commissioners,  together 
wii&  a  justice  of  the  district,  are  ^aDy  to.  determine  the 
matter,  ^y  thd  9th  section,  surveyors  are  to  be  ap- 
pointed  to  ma£e  the  roads,  and  pdwer  is'  expressly  pnsH 
to'  the  commissioners  to  levy  money  to  pay  the  expence 
of  making  tb&ni.     Thek  fo&dws  th^  lOth  s^ctfotf,  d  to 

(a    lS,tA.S9. 

private 
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private  roads.    The  commissioners  are  to  set  them  out        IfiM ^ 
and  give  notices  in  like  manner  as  in  the  case  of  public  J 

Tm  Earl  ok 

roads,  but  then  it  proceeds,  ^*  and  the  same  shall  be  Faucdotk 
made  and  at  all  times  for  ever  thereafter,  be  supported  Btcsujumm^ 
and  kept  in  repair  by  and  at  the  expence  of  the  owners 
and  proprietors  for  the  time  being,  of  the  lands  and 
grounds  directed  to  be  divided  and  inclosed,  in  suck 
shares  and  proportions  as  the  commissioner  or  com- 
missioners shall  in  and  by  his  or  their  award  order  and 
direct.'*  There  is  no  power  of  appointing  a  surveyor 
of  those  roads,  or  of  raising  money  to  pay  for  making 
them,  but  they  are  to  be  made  by  the  owners  of  the 
allotments,  and  at  their  expence.  It  is  manifest  ihat 
no  rate  could  be  made  for  future  repairs,  and  **  making 
and  repairing''  are  put  in  conjunction  in  this  section. 
I  am,  therefore,  of  opinion,  that  the  commissioners  were 
not  acting  within  the  scope  of  their  authority  when  this 
rate  was  made,  and  consequently  that  it  cannot  be 
supported. 

HoLROYD  J.  concurred. 

Ji^dgment  for  the  plaintifT. 
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1885.' 


^L,^. 

j,.*j^ 
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Hodgson  against  James  Anderson. 


Jwitod  to^^-    ASSUMPSIT  for  443/.  lis.  Hi,  being  the  balance 
and  a,  who^  of  an  account  between  the  plaintiff  and  defendant^ 

WAS  raaident  in 

the  WettinO^y  and  interest  thereon,  from  the  1st  of  October  1819.  The 
to  ^.,  the  Utter  defendant  paid  SOO/.  into  court  Plea,  general  issue, 
^^uT^.  the"  *"*^  notice  of  set-off.  The  particular  of  this  setoff  was 
^^^.,  ^^  s"°^  of  203t  Ss.  lOA,  paid  on  the  1  Ith  oi April  1822, 
Sm?j?*m3*"^  by  the  agents  of  the.  defendant  to  the  Commercial  Banking 

tented.  M  Company  of  Scotland^  at  the  request  and  on  the  order  in 
tfaenf  by  letter 

duected  the  ^     writing  of  the  plaintiff,  and  in  pursuance  of  an  un4er- 

•gents  of  C«  in 

thUcountry,      taking  and  liability  to  pay  the  same  to  the  Banking 

they  should  Company  for  the  plaintifi^  according  to  such  request  and 
here  ftinds  be- 
longing to  C  in  their  hands,  to  pay  to  B*  on  bis  (^.'s)  account,  the  amotint  of  C.!s  debt," 
and  a&ed  that  he  would  credit  C.  for  the  amount  having  received  'k»  order  to  that  eff^» 
The  agents  of  C.  verhaUy  promised  to  pay  J9.  as  soon  as  they  should  have  lands  in  tbdr 
bands  belonging  to  €•  A.  afterwards  gare  an  order  to  another  creditor,  authoriaDg  C  to 
pay  to  Budi.  creditor  the  amount  of  the  debt*due  to  him  {A,)t  and  C  entered  into  an  eb- 
Ugation  to  pay  the  same  to  such  creditor,  but  there  was  a  clause  annexed  to  the  obligation, 
stating  that  it  had  been  alleged  that  a  payment  had  been  made  by  agme  person  to  4*  <^ 
account  of  €•$  and  it  was  declared,  that  should  such  payment  be  proved  to  have  been  niade, 
the  amount  should  be  dedi)cted.  The  creditor  to « whom  this  order  was  given  demsaded 
payment  of  the  debt  from  €•  on  his  arrival  in  this  country,  but  the  latter  refused  to 
pay  it,  on  the  ground  that  his  agents  were  liable  to  pay  it  to  J9.,  and  the  same  was  in  fict 
aftcnvards  paid  to  B, : 

Held,  that  although  a  creditor  has  a  right  to  insist  on  payment  to  himself  or  to  fats 
appointee,  yet  having  once  given  an  order  for  the  payment  of  his  debt  to  a  third  peisoa,  be 
has  no  li^^t  to  revoke  that  order,  provided  there  be  a  pledge  by  the  person  to  vhom  the 
authority  is  given  that  he  will  pay  the  debt  according  to  the  authority. 

Held,  funher,  that  the  expression  in  A.*%  letter,  *'  that  he  would  credit  C  for  the 
amount,  haviug  received  hb  order  to  that  effect,*'  was  evidence  as  i^nst  A.,  that  be  hsd 
at  that  time  received  such  an  order  from  C.«  and  therefore  that  C  had  expressly  asented 
tp  the  order  given  by  A.  that  the  debt  due  from  C.  to  A%  should  be  paid  to  H. 

Held,  alsp,  that  even  if  that  were  not  so,  stiU  there  was  sufficient  to  imply  the  assent  of 

C;  that  the  debt  due  from  him  to  A»  should  be  applied  in  discharge  of  the  debt  due  firom 

A,  to  B,9  inasmuch  as  it  was  expressly  stipulated  by  C.  in  the  obltgatioii  he  entered  into 

^  to  pay  the  debt  to  another,  that  any  sum  paid  by  any  person  on  account  of  that  debt  to  ^ 

should  be  deducted. 

Held,  also,  that  it  was  not  necessary  that  the  promise  to  pay  B.  should  be  ia 
writing,  inasmuch  as  it  was  a  promise  by  C.  to  pay  his  owq  debt,  and  not  that  of 
miqther. 

order, 
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order,  made  and  entered  into  long  before  the  time  of       1825. 
payment.  At  the  trial  before  Abbott  C.  J.,  at  the  Londtm  •    „ 
sittings  after  Hilary  term  1823,  the  jury  found  a  verdict        againtt 

^  AVAIUOV. 

for  the  plaintiff  for  the  sum  of  209^  15^.     A  rule  nisi 
for  a  new  trial  having  been  made  in  Easter  term  1823, 
the  court  directed  a  special  case  to  be  stated  for  their         \ 
opinion. 

The  defendant  resided  for  many  years  in  Trinidad 
until  August  1821.     Prior  to  the  year  1816  he  became 
indebted  to  the  plaintiff  in  a  larger  amount  than 'the 
sum  set  off  by  him  in  this  action.     The  plaintiff  was  a 
shareholder  in  the  Commercial  Banking  Company  of 
Scotland,   and   that  company  discounted  bills  for. him. 
Carly  in  1816  the  Company  disc9unted  for  the  plaintiff 
a  bill  drawn  by.  him  for  270f.,,and  accepted  by  one 
Dickson.     On  the  19th  March  1816  the  plaintiff  was  in- 
formed  by  the  secretary  to  the  company  that  the  bill 
had  been  dishonored.    On  the  22d  of  the  same  month 
the  plaintiff  wrote  to  the  secretary  in  answer,  that  both 
he  and  Mr.  Dickson  required  time  to  meet  their  engage- 
ments, that  they  could  not  retire  the  bill,  and  that  he, 
the  plaintiff,  had  mentioned  his  situation  to  Mr.  Robert 
Anderson  otEdinburghf  the  defendant's  brother,  and  a 
director  of  the  company,  and  added,  *^  I  also  mentioned 
to  my  friend,  Mr.  Bdfert  Anders/on^  that  as  his  brother 
in  Trinidad  was  indebted  to  me  nearly  40Q/.,  I  would, 
if  he  pleased,  give   him  a  receipt  for  the  returned 
bill  with  charges  on  his  brother's  account,  which  would 
secure  the  payment,  as  that  gentleman  had  considerable 
property  in  Edinburgh,  and  as  he  a  few  months  back  re*  ^ 

ferred  me  to  Mr.  Anderson  and  Mr.  Bhind,  his  attomies, 
for  a  settlement  of  my  demand.  I  trust  the  company 
will  be  induced  to  accede  to  our  proposal,  or  that  Mr. 

8  I  2  Anderson 


AkfiBBioir. 
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1M5.       Anderson  will  take  the  bill  as  a  payment  from  his  brother 
"■"""^      to  me."     To  this  proposal  Mr,  Anderson  did  not  ac- 

HUDGSOW 

cffAntt  cede,  and  by  a  letter  of  the  4th  Naoember  1816,  the 
secretary  again  pressed  the  plaintiff  for  payment  of 
the  bill,  who,  on  the'  8th  of  November  1816,  returned 
the  following  answer :  "  I  propose  to  grant  yoa  my 
promissory  note,  at  seven  months  from  this  date,  in- 
cluding interest  aqd  charges,  you  holding  Mr.  Dick- 
son*s  acceptance  till  this  is  paid,  and  my  commercial 
bank  share  receipt  also,  as  a  collateral  security,  which  I 
will  send  you  as  soon  as  I  have  your  permission,  and 
know  the  amount  of  charges.  I  had  flattered  myself  my 
very  old  friend,  Robert  Anderson^  one  of  your  company, 
would  have  assumed  the  amount  of  Mr.  Dickson*s  ac- 
ceptance on  account  of  a  debt,  nearly  150/.  more  than 
this  bill,  due  me  by  his  brother ;  but  this  I  (eat  is  not 
agretoble ;  but  if  the  company  wish,  I  wiil  make  an  as- 
signment of  this  debt  to  them  in  addition,  should  it  be 
required.'*  On  the  19th  of  November  the  secretary  wrote 
to  the  plaintiff  as  follows :  '^  I  am  directed  to  acquaint 
you  that  the  proposal  made  in  your  letter  of  the  8th 
instant  is  acceded  to;  you  will  please,  therefore^  Immedi- 
ately hand  in  your  promissory  note  at  seven  months, 
dated  the  8th  instant,  for  2dl/.  195.,  being  the  amount 
of  the  former  bill,  interest,  and  expences,  as  noted  on 
the  other  side.  As  your  share  of  stock  is  assigned  to  us 
by  the  contract  of  copartnery,  in  security  of  debts,  you 
need  not  send  us  the  receipt  Mr.  Anderson  says  the 
debt  you  mention  as  due  by  his  brother  is  as  you  state, 
but  there  is  no  money  of  his  forthcoming  at  present  to 
meet  it,  and  that  he  shall,  if  necessary,  pay  to  us,  when  he 
htm  funds,  on  your  order :  you  winplease^  therefore,  hand 
us  a  letter  addressed  to  Mr.  Anderson ^and  Mr.  Shindy 

desiring 
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desiring  them  to  pay  us  the  sum  due  as  soon  as  they  are  168I* 
in  funds."  On  the  23d  oi  November  1816,  the  plaintiff 
wrote  to  the  secretary  to  the  company,  and  inclosed  in 
the  letter  his  own  promissory  note  Sot  291 Z.  195.  at  seven 
months,  and  the  following  note  addressed  to  Anderson 
and  Shind.  *^  As  soon  as  you  may  have  funds  belong- 
ing to  James  Anderson  of  Trinidad^  I  will  thank  you  to 
pay,  on  my  account,  to  the  Commercial  Banking  Com- 
pany in  your  city,  2912.  195.,  being  the  amount  of  my 
promissory  note,  in  favor  of  E.  RobertsoHy  Esquire,  or 
any  part  of  the  same,  advising  me  the  amount,  and  I 
will  credit  Mr.  «7.  Anderson^  having  received  his  order  to 
ibis  effect^  as  he  is  indebted  to  me  more  than  this  order." 
This  note  was  delivered  to  Messrs.  Anderson  and  Bhind, 
and  they  verbally  promised  die  banking  company  to  pay 
them  according  to  the  terms  of  the  order,  as  they  should 
have  funds  of  the  defendant  in  hand ;  and  this  promise 
was  never  retracted.  On  the  29th  of  January  1820  the 
plaintiff  wrote  a  letter  to  A.  Hill,  of  Trinidad,  enclosing 
an  abstract  of  his  account  with  the  defendant,  balanced 
to  the  1st  of  October  1819 ;  the  amount  of  this  balance 
was  448/.  17s«  lid.  In  this  letter  was  also  enclosed  a 
power  of  attorney  to  enable  Hill  to  recover  the  same ; 
and  he  then  informed  Hill^  that  as  Loughnan  and  Cd.  had 
a  considerable  demand  against  him,  he  had  agreed  that 
HiU  should  remit  Loughnan  and  Co.  the  amount  he 
should  recover  from  that  debt,  and  the  plaintiff  accord- 
ingly begged  that  HiU  would  comply  therewith,  and 
remit  Loughnan  and  Co.  whatever  sums  hef  might  re^ 
Govqr."  The  plaintiff  executed  no  other  assignment  to 
Zr.  and  Co.  of  the  debt  owing  by  the  defendant  than 
this  letter.     On  the    same  day    Loughnan  and   Co. 

Sis  wrote 
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1885.       wrote  to  one  Lockhart^  requesting  him  to  direct  HiU  to 
recover  the  amount  from  Dr.  Anderson  the  defendBUt. 


i^diuf  HiU  applied  to  the  defendant  in  Trinidadj  and  he 
and  his  son  entered  into  the  following  obligatioiL 
<*  Trinidadj  11th  Jtme  1821.  We  do  hereby  promiae 
to  pay,  or  cause  to  be  paid,  unto  H.S.  HUl^  or  to  hb 
order,  as  attorney  of  A*  Lougknan  and  Co^  London^ 
being  a  debt  assigned  to  them  by  Jokn  Hodgson  of  Xom- 
dofij  and  due  by  the  undersigned  Jirmer  .^fiubrmi,  the 
sum  of  488/.  6s,  Sd.  sterling,  with  interest  on  the  sum  of 
MSL 175.  lid.  sterling  from  this  date,  on  or  before  Ait 
1st  day  of  March  1822 ;  and  for  assuring  the  due  pay- 
ment thereof,  we  bind  ourselves  and  each  of  us,  oar 
heics,  executors  and  assigns^  ^ch  in  solidum-  unto  the 
said  H.S.  HiU  or  his  order,  to  and  for  the  use  of  the 
said  A.  Lougknan  and  Co.  And  whereas  it  hath  been 
alleged,  that  a  payment  of  300/.  has  been  made  on  ac- 
count of  this  debt  by  some  person  to  J6kn  Hodgson  on 
account  of  James  Anderson  y  it  is  therefore  hereby  de- 
clared, that  should  such  payment  be- proved  by  the  said 
c7.  Anderson  to  have  been  made  to  the  said  John  Hodgson 
by  some  person  on  account  of  the  said  J.  Anderson^ 
on  or  before  the  1st  day  of  March  1822,  that  then  the 
said  SOO/.  and*  interest  thereon  shall  be  deducted.**  On 
the  15th  June  the  secretary  to  the  company  wrote  to  the 
plaintifi^  and  informed  him  that  the  promissoiy  note 
which  was  due  the  6th  instant  had  been  returned  under 
protest  from  London^  and  informing  the  plaintiff  that 
the  company  declined  renewing  it  without  some  addi- 
tional security.  The  plaintifl^  replied  that  he  coald  not 
procure  such  security,  nor  pay  the  note,  and  directed 
his  share  in  the  bank  to  be  sold  for  the  benefit  of  the 

company. 
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Cdmpany^  According  to  these  instructions  the  pkin-n  1825.^ 
tiff's  share  in  the  bank  was  sold,  and  purchased  by  the  HqiKi»ir 
componj  at  the  price  of  140/.  The  company  also  re-  ««««*» 
oeived  the  dividends  due  to  the  plaintiff  in  respect  of  his 
share,  and  thus  the  debt  due  from  the  plaintiff  to  the 
company,  which  had  increased  to  SML  195.  Id,  was  re^ 
doced  to  l9Sk  Is.  9d.  On  the  10th  Me^  1821  the  se* 
cretary,  by  letter  to  the  pkintifi^  acknowledged  the 
leceipt  of  Mr.  G.  Jto^e^s  acceptance  fcM^  k96L  7s.  6d* 
The  defendant  arrived  in  Edinburgh  in  Jugust  1821^ 
and  Loughrutn  and  Co.  then  wrote  to  him,  demanding 
payment  of  the  debt  due  from  him  to  the  plaintiff,  and 
which  had  been  assigned  to  them  as  above  mentioned, 
which  produced  the  following  letter  from  the  defendant 
to  L^  and  Co.,  dated  the  24th  oi  August  1821.  <<  I  had 
the  honor  of  receiving  yours  of  the'  1 7th  inst,  and  have 
made  the  necessary  inquiries  into  the  business  alluded  to 
in  your  letter.  The  case  is  this,  the  Commei^ial  Bank 
oi  Edinburgh  hold  a  bill  of  Mr.  John  Hodgsm^s  for  190/. 
isterling  on  Mr.  G.  Bolf^s  acceptance,  due  in  November 
next,  which  my  brother  and  fiither-in-law,  {Anderson  and 
Mhindi)  as  my attomies,  are  security  for  to  the  bafik  for  the 
above  sum,  on  account  of  the  debt  I  owe  Mr.  John  Hodg^ 
son.  If  Mr.  Hodgson^  as  I  suppose  he  will,  pays  the  bill 
when  due  in  November^  I  shall  then  of  course  owe  you  the 
full  amount  of  my  account  transferred  by  Mr.  Hodgson  to 
your  house.  li^  however,  the  Commercial  Bank  come 
upon  me  for  it^  it  will  then,  of  course,  be  deducted  from 
the  amount  due  to  Mr.  Hodgson  by  me,  and  transferred 
to  you  by  him."  The  bill  drawn  upon  and  accepted  by 
Boffe  was  not  paid  when  due.  On  the  27th  March 
1822  the  defendant  wrote  to  Lougknan  and  Co.,  stating 
that  203/.  Is.  Id.  was  due  from  the  plaintiff  to  the  bank, 

S  I  4  and 
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Mii.  and  that  he  the  dqjj^ndaiit  most  pay  that  sum  to  the 
^  .  oompanv.    Upon  the  SOth  of  the  same  month  JLot^" 

agahui  nan  and  Co.  wrote  to  the  defendant,  priog  kirn  nodce 
not  tO'pay  to  the  Banking  Company  the  dd)t  doe  from  him 
to  the  plaintiff.  On  the  1 1th  of  April  foliowii^  the  de- 
fendatHf  s  agents  paid  the  debt  doe  to  the  Banking  Com* 
pany,  under  an  indemnity  from  the  company ;  no  en- 
gagement was  entered  into  by  the  defendant's  agents  with 
the  company  beyond  the  verbal  assorance  given  by  diem 
oh  the  plaintiff 's  order  bemg  commnnicated  to  them. 
On  a  former  day  during  these  sittings  the  case  was 
argaed  by 

Kat^  for  the  plaintiff.  The  defendant  being  indebted 
to  the  plaintiff,  and  the  plaintiff  to  the  Commerciai 
Banking  Company,  the  plaintiff  appointed  .^jbuferaon  and 
Shind  as  agents  to  pay  his  debt  to  the  company  when 
they  should  have  received  money  to  his  iise  frmn  the 
d^ndant;  and  the  company  had  ncK^ice  of  this.  It  is 
the  same  thii^  as  if  a  merchant  said  to  his  derk,  ^  when 
my  debtor  pays  me,  do  you  pi^  my  creditor  out  of  the 
fihEnn  received  from  my  debtor,"  and  that  order  had  been 
communicated  to  the  creditor*  This  is  a  mere  mdced 
authority,  revocable  until  executed,  or  at  least  until  the 
ftinds  are  in  some  way  appropriated  to  the  ose  of  the 
ereditor.  This,  however,  only  applies  to  the  question 
lis  between  the  plaintiff,  Anderson  and  Shindy  and  the 
Odmm^ri^ifil  Bankfaig  Company.  But  Dr.  Anderson  b 
the  defendant  on  this  record ;  and  ihe  fiilhi^  of  the 
lUgument  on  the  other  side  is  in  supposii^  that  Ander^ 
ion  and  Rhind  are  the  defendant's  agents  in  this  timns* 
action,  instead  of  the  plaintiff's;  they  had  neither 
instructions  nof  authority  from  the  defendant  on  the 

subject. 
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■ubJQcty  aad  hcwas  in  niter  ignoraace  of  tliQ  arnn^»«.  14£ff 
BEient  until  hb  return  to  this  country  in  1821.  The* 
quettion,  whether  if  the  funid«  came  into  the  hands  of 
.Anderson  and  BAind  from  the  defendant  to  the  use  of 
the  plaintiffi  he^  the  plaintiff,  could  revoke  bi3  ordcf, 
does  not  arise.  The  real  question  i%  whether  I>r» 
Anderson  was  eompelled  to  place  funds  in  the  hands  of 
jL  and  JBhindi  and  if  not,  whether  having  done  so 
after  notice  not  to  pay  the  money  over  to  tbein^  he  is 
Slot  attsweraUe  in  this  action.  The  defendant  had  never 
been  in.  any  way  a  party  to  the  n^;otiation8  between  the 
phiintifl^  Anderson  and  Bhind^  and  the  Commercial 
Banking  Company ;  but  was  in  Trinidad,  and  ignorant 
of  them  up  to  the  year  1820,  when  he  assented  to  (he 
asBtgoment  of  the  debt  due  to  the  plaintiff  Hodgsm  made 
by  him  toZjoughnanasid  Co.  The  defendant  had  no  notice 
of  the  order  otNav.  23,  1816,  and  therefore  cannot  be 
afiected  by  it,  nor  can  he  set  it  up  as  a  defence  to  this 
action.  Had  he  known  of  that  order  he  wpuld  not  have 
assented  to  the  assignment  to  Loiighnan  and  Co.  He 
Jbad  no  authority  from  the  plaintiff  to  pay  the  Commercial 
JBankmg  Company.  The  company  could  never  have 
brought  an  action  against  the  defendant,  nor  against  dn>r 
-dersan  and  Bhind  his  agents,  even  if  one  of  the  latter  firm 
had  not  been  a  partner  in  the  Commercial  Bank.  This 
•is  not  Jike  the  case  put  by  BuUer  J.  in  Tailock  v. 
Harris  (a),  <<  if  ^.  owes  B.  100^.,  and  JB»  owes  C  lOO/i, 
and  the  three  roeet^  and  it  is  agreed  that  A.  shall  pay  C^ 
jB.'s  debt  is  extinguished."  There  there  is  an  absolute 
asflignmentt  and  the  assent  of  the  debtxnr.  Here  the 
order  is  conditional,  aad  the  debtor  does  not  give  his 

(a)  8  r.  i?.  isa 

assent 
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WtBl  anent  Besides,  diis  is  an  assignment  of  a  choae  in 
'  action,  and  the  defendant  having  assented  to  the  assign^ 
ment  of  the  debt,  dne  from  him  to  the  plaiAtiff,  to  Loughs 
nan  and  Co.,  notice  from  the  latter  not  to  place  the 
fends  in  Andenon  and  BhindFs  hands  was  the  same.aa  if 
the  notice  catne  ifrom  the  plaintiff.  Bendes,  the  words 
in  the  order  **  I  will  credit  Mr.  J.  Andenon^  haying  re- 
ceived his  order  to  this  efiect,"  oannot  mean  that  the 
defendant  who  was  then  at  Trinidad^  had  ordered  him» 
the  platmifg  to  pay  his  (the  plaintiflTs)  own  debt  to  the 
Banking  Company,  but  that  the  plaintiff  bad  rebdvei 
an  Older  from  his  debtor  to  demand  payment  from 
A.  and  Hhmd^  who  were  the  defendant's  attomies  in 
EdifAurgh*  And  it  is  clear  from  the  plaintiff's  letter 
of  the  82d  March  1816,  to  the  secretary  to  the  Bank, 
that  he^  the  plaintiff,  had  received  such  au  order. 

Cameron  for  the  defendant.  Firsts  from  the  expressions 
in  the  plaintiff's  letter  it  must  be  taken,  as  against  him, 
that  the  defendant  was  a  party  to  the  assignment,  whidi 
is  then  an  assignment  of  a  chose  in  action  with  the  ass^t 
of  all  the  parties  concerned,  and  therefore  valid  and  innd- 
ing  upon  them  all.  In  the  letter  to  Anderson  and  Xkindj 
dated  November  28.  1816,  the  plaintiff  directs  them  to 
pay  the  Commercial  Banking  Company,  and  then  adds, 
^*  I  will  credit  Mr.  J.  Anderson  (the  defendant],  having 
received  his  order  to  this  effect."  It  is  to  be  observed 
that  the  plaintiff  makes  this  assertion  in  the  course  of  a 
oorreqwadence  in  which  he  is  seeking  to  obtain  a  benefit 
to  himself,  and  which  he  obtained  upon  the  fidth  of  this 
assertion.  It  is  therefore  too  late  for  him^now  to  affirm 
that  the  defendant  was  no  party  to  the  assignment 
Secondly,  supposing  that  the  defendant  was  not  a  party 

to 
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to  the  assignment^  it  may  still  be  irrevocable  by  the  IMB» 
assignor.  It  is  true  that  at  law  a  chose  in  action  can* 
not  be  assigned,  but  the  meaning  of  that  proposition  is» 
that  the  debtor  of  one  man  shall  not  be  made  the  debtor 
of  another  without  his  own  consent;  but  there  is  no 
rule  of  law  which  prevents  a  man  from  making  an 
assignment  of  a  debt  which  shall  not  be  revocable  by 
bimself.  It  is  also  true  that  a  court  of  law  cannot,  except 
upon  an  application  to  its  equitable  jurisdiction,  take 
notice  that  the  plaintiff  and  defendant  on  the  record  are 
not  the  real  plaintiff  and  defendant  in  the  action,  but 
wherever  such  an  assignment  can  be  fiiirly  brought 
before  tiie  court,  in  pleading  or  in  evidence^  as  affiscting 
the  rights  of  the  parties  on  the  record,  the  court  will 
take  notice  of  it,  and  will  do  justice  accordingly.  Moulds^ 
dale  V.  BirchaU,  {a)  Then  if  there  was  nothing  in  point 
of  law  to  prevent  this  platintiff  from  assigning  irre* 
vocably,  neither  can  there  be  any  doubt  that  it  was  his 
intention  to  do  so ;  he  calls  it  an  assigmntot  tiiroughout 
the  correspondence,  and  offers  it  as  part  of  the  consider* 
ation  upon  which  he  was  asking  for  time  upon  his  bills, 
which  would  be  absurd  if  he  meant  to  reserve  to  himsdf 
the  power  of  revoking  it;  for  though  a  consideration 
depending  on  a  contingency  may  be  Worth  sometiiibg, 
yet  a  consideration  depending  upon  a  contingency,  the 
contingent  event  being  in  the  power  of  him  from  whom 
the  consideration  moves,  is  worth  absolutely  nothing. 
Then  this  is  an  authori^  coupled  with  an  interest,  and 
as  such  could  not  be  revoked,  Walsh  v.  Whiicomb{b\ 
Watson  V.  King{c)y    Drinhoater  v.  Goodwin,  (d)     In 


(a)  2  BL  JUp.  S20.  (6)  S  Etp.  66B. 

Ic)  4  Cmmp.  27fU  (d)  (hm^h  251. 

Fisher 
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>8fti}«  IV^A^  V.  3fiZfer  (a)  tbe  distinction  was  taken  between  an 
lyppropriation  and  a  mere  order  to  pay,  and  the  deciaon 
turned  upon  the  distinction^  which  is  equally  applicable 
to  the  present  case.  Moreover  there  has  not  really 
becQ  any  revocation  in  fact,  for  Umghnan  and  Co*  are 
Itrangers  to  the  transaction,  and  it  is  only  firom  them 
that  the  defendant  had  any  notice  of  a  revocation.  The 
assignment  here  was  complete  from  the  first,  there  were 
four  parties  consenting  to  it :  the  plaintiff  who  made  it, 
the  Commercial  Bank  who  accqited  it,  Andenon  and 
Rhind^  who  promised  to  pay  when  they  should  have 
funds  of  the  defendant,  and  the  defendant,  who  is  repre- 
sented by  the  plaintiff  himself  to  have  authorized  the 
transactioui  against  whom  therefore  the  Bank  m^t 
have  maintained  a  special  assumpsit  if  he  had  refused 
to  pay.  The  case  is  not  afiected  by  the  statute  of  frauds^ 
for  this  was  not  a  promise  by  the  defendant  to  pay  with 
his  own  money  the  debt  of  another,  but  to  pay  his  own 
debt  with  his  own  money. 

Cur.  adv.  wU. 

The  judgment  of  the  Court  was  now  ddivered  by 

Baylet  J*  This  is  an  action  to  recover  the  balance 
pf  an  account,  and  the  only  question  is,  whether  a  pay- 
ment by  a  debtor  to  a  third  person  in  pursuance  of  an 
order  given  by  tbe  creditor,  was  good  so  as  to  operate 
as  a  payment  to  the  plaintiff.  It  appeared  that  in  Mtnxk 
1816,  the  plaintiff  and  one  Dickson  were  indebted  to 
the  Commercial  Banking  Company  of  Scotland^  on  a 
bill  of  exchange  of  which  the  plaindff  was  the  drawer, 

(a)  IBing.lSO.   . 

and 
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and  lXeJc$9n  the  acceptor.     After  the  bill  had  become       18£^5k 

due,  a  proposal  was  made  by  the  plaintiff  to  the  com-       — — • 

Ho  DO  son 
pany,  that  a  debt,  due  to  him  from  the  d^ndant,  a  bro-      ^  ^8^ 

ther  of  ohe  of  the  directors  of  the  company,  to  a  larger 

amomit,  should  be  taken  by  the  Banking  Company,  and 

that  the  debt  due  from  the  defendant  to  the  plaintiff 

should  be  liquidated  pro  tanto.    That  proposal  was  not 

acceded  to  at  that  time,  but  it  was  renewed  by  the 

plaintiff  in  November  1816,  and  he  then  offered  to  make 

a  regular  assignment  of  the  debt  to  the  company.  They 

^vere  disposed  to  accede  to  this  proposal,  as  appears  by 

their  letter  of  the  19th  of  Naoember  1816,  and  on  the 

2Sd  of  November  the  plaintiff  sent  the  banking  company 

an  order  on  Anderson  and  Rhindj  who  were  agents  for 

the  defendant,  directing  them,  as  soon  as  they  should  have 

fiinds  belonging  to  the  defendant,  to  pay  op.  account  of 

the    plaintiff  to  the  Commercial   Banking  Company 

2912.  195.  or  any  part  of  the  same,  and  the  plaintiff 

says,  ^*  that  he  will  credit  the  defendant  for  the  amount^ 

having  received  his  order  to  that  effect.^'    Now  that  was  a 

distinct  authority  from  the  plaintiff  to  Anderson  and 

Shind  to  apply  the  debt  due  to  him  from  James  Ander^ 

son,  the  defendant,  in  discharge  of  the  291/.  195.     That 

order  .was  communicated  to  Anderson  and  Bhind,  the 

defendant's  agents,  and  they  verbally  promised  the  com*- 

pany  to  pay  them  according  to  the  terms  oif  the  order, 

as  soon  as  they  should  have  funds  in  their  hands  be*- 

longing  to  the  defendant,  and  that  promise  was  never 

retracted.    There  was,  therefore,  an  order  by  the  plains 

tiff,  that  the  money  due  to  him  from  the  defendant 

should  be  applied  in  discharge  of  2912.  19^,  fmd  tbere 

was  an  assent  to  that  order  by  the  agents  of  the  defbndh 

ant.    There  can  be  no  doubt  that  a  creditor  has  a  right 

to 
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J#S5«  to  inmi  oa  paymeot  to  himself,  or  to  such  person  as  he 
thinks  fit  Whether  he  can  retract  an  order  once 
giTen,  it  is  not  necessary  to  decide,  because  I  am  of 
opinion  that  a  creditor  is  not  at  liberty  to  withdraw  the 
antbpritir,  provided  diere  is  a  ple^  bf  the  peraon  to 
whiNn  the  authcvity  is  given  that  he  will  make  the  pay- 
ment according  to  the  authority.  The  quesdon  there- 
fore arises,  whether  there  was  a  legal  oblifption  on  the 
agents  to  pay  this  money  to  the  Gimmercial  Banking 
Company  as  soon  as  it  came  into  their  hands.  There 
was  a  verbal  promise  by  the  agents  of  the  defendant; 
hat  it  may  be  said  that  that  would  not  bind  the  defendant 
It  was  insisted  for  the  defendant,  that  the  eapzession 
in  die  plaintiff's  letter  of  the  23d  of  November  1816, 
addressed  to  Anderson  and  Bhind,  ^*  I  will  credit  Mr. 
J.  Anderscnh  having*  received  his  order  to  that  dSect,** 
was  evidence  of  J.  Anderson*s  assent  to  .the  order.  For 
the  plaintiff  it  was  said,  that  it  was  no  more  than  a 
direction  to  pay  if  he  should  receive  an  order,  but 
I  think  the  &ir  import  of  that  expression  is,  that  he 
the  plaintiff  had  before  that  time  received  an  order 
firom  the  defendant  Ample  tune  had  elapsed  since  the 
'original  proposal  was  .made  to  have  enabled  him  to  pro- 
cure such  an  order,  and  the  grammatical  oonstmction 
imports  that  he  had  received  such  an  order.  If  he  had 
not  received  such  an  order,  then  it  would  only  he  &  conr 
difioiial  security,  and  indeed  no  security  at  .all,  nmil 
the  defendant  Anderson  assented  to  it  And  if  it  had 
not  then  been  understood  by  the  Commercial  Banking 
Company,  that;  the  order  had  heexi  given,  th^  wouki 
have  requirod  the  assent  of  the  defendairt,  and  the 
^roflfered  assigntp^it  It  appears  to  me,  therefore,  that 
:the  defendant  bad  made'  himsdf  liable  to  the  company, 

because 
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because  theie  was  e?i£leiioe  of  an  express  asswt  on  bis       .189& 
part  to  the  assignment;  but  if  that  were  not  so^  there      ^^^^^9^ 


would  still  be  suffident  to  imply  the  assant  of  the  de*       'i^ 
fendant  to  the  arnmgement.    It  appears  fioD»  the  cor^    * 
despondence,  that  the  plaintiff  aiuhoriised  a  MuHiU 
to  collect  the  moneys  and  remit  it  to  Mexander  Loughs 
nan  and  Co.,  and  when  that  was  received  in  Jbme  1891, 
upon  a  communication  between  Mt.HmU  and  the  de» 
fendant,'  the  latter  uhdertodc  to  pay  the  debt  before  the 
first' of  March  182d,  bnt  there  was  a  reserve,  or  qna^ 
lificataon  applying  to  .the  transaction  in  question,  and  to 
the  security  given  by  the  plaintiff,  and  the  assent  of  the 
defendant    There*  is  a  memorandum,  that  as  i^  had 
been  alleged  that  a  payment. of  800/*  had  been  made 
on/account  of  this  debt  by  some.pemon  to  the  plaintiff 
on  account  of  .the  defendant,  it  was  declared^  that.sbouU 
sncKpayment.be  proved  by  the  defendant  to  have  been 
,made  to  .the  plaintiff  by  some  person  on  account  of  the 
defendant,  on  or  before  the  1st  of  March  1822,  ^then  the 
said  sum  of  800/.  should,  be  deducted.    There  is!  nofhing 
atated  in  the  case  to  which  that  can  apply  but  the  trans-  * 
action  in  question,  and  ifit  does  apply  to  that,  then  the 
implication  necessarily  arises,  that  the  defendant  had 
assented  that  that  part  of  the  debt  due  from  him  to  the 
.pUinti^  should  be  applied  in  discharge  of  tlie  debt:  due 
from  the  plaintiff  to  the  banl^ng  company;  and  if  .he 
did  so  assent,  then  he  was  legally  bound  to  pay  it     In 
.T<ftloQk\*  Harris^  BvUer  J.  lays  it  down,  that  if  ^.  owes 
B.  100/.  and  ^i  owes  C.  100/.,  and  the  three  meet,  and 
it  is  agreed  between  them  that  A.  shall  pay  C.  the  lOp/., 
JS.'s  debt  is  extinguished,  and  C  may  recover  the  sum 
against  A.     So  in  this  case  upon  payment  by  Andenon 
to  the  company,  Hodgson^  debt  wonld  be  dischaiged 

pro 
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#64^.       pfo  Umto.    We  are  of  opinion,  that  a  |>roiidse  in  wtii- 
"     *         idgy  in  ordeaf  fo  make  it  oUigatorj  on  Andenon  ^  Co 
<^gatnsr       apply  the  money,  was  not  neceteary,  becanse  this  was 
net'fm  agreement  to  pay  money  which  a  party  by  law 
was  not  obli^[ed  to  pay,  hnt  there  was  a  foil  and  i|de- 
qoiMi^considefation  fer  die'payinent    The  debt  expted* 
and  itwas^the-debt  of  theiiefendant,  mid  the  only  qoes* 
tion  was,  to  whom  k  was  to  be  paid.    There.'  was  al^ 
a  tonsideration  moymg  from  the  bank,  via.  thfiir  fiw* 
tearing  to  sue  the  plaind£    We  are,  therefore^  of  epi^ 
nion,  that  the  defendant  assented  to  the  ocder;  that 
when  he  assented  to  it,  he  was  legaUybonnd  to  pn^  the 
imoney  in  pursuance  i^  it^  and  that  that  payment  was 
a  diachaxge  of  the  debt  in  question,  adtwithstanding  the 
'aubseqpenl  order  in  favor  of  Loughnan  and  Co.    And 
as'to  them  they  are  not  injured,  for  there  was  a  qua- 
lification in  the  agreement  to  pay  th»n;  that  jn  the 
«Tent  of  its  being  proved  before  fd^''^  ISH^  that  part 
of  the  money  had  been  akeady  applied  to  a  ^foeot 
destination,  there  should  be  a  deduction  pio  tantok 
•Before  that  time  Ij.  and  C!o.  were  informed  of  the  obfi* 
gation  to  pay  the  banking  company.    They  wera»  thei^ 
fore,  prompdy  apprised  of  the  real  situation  in  which 
they  stood*    This  was  a  good  payment  in  pomt  of  law 
to  the  phintaff,  and  binding  upon  him.    I  am,  ibere- 
ibre^  of  opmioQ,  that  the  nde  for  a  new  trU  must 
be  made  absolute* 

Rnleabsoli^i^. 
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The  Kino  against  Soper  and  Camfield. 


INDICTMENT  stated,  that  before  the  making  of  the  By  theftiwidly 

order  thereinafter  mentioned,  a  certain  friendly  society,  ttat.  33G*s. 

called   «  The  Society  of  Brotherly  United  Philanthro-  ufn^J^f"** 

pists,"   had  long  been  established  and  existed  at  Oreen^  m^biw'of  tht 

wich^  in  the  county  oiKent^  under  and  by  virtue  of  the  !?f?hi*****lf 

statute  of  the  33  G.  3.*  c.  54.,  the  rules,  orders,  and  re-  "ggrie^ed  by 

tny  thing  done 
gulations  of  which  society  had,  long  before  the  making  by  any  such 

of  the  said  order,  according  to  the  directions  oS  the  justices  may, 

35  G.  ^.  c.  1 II.,  been  duly  exhibited,  confirmed,  depo-  upon' oath  o£ 

sited,  and  filed  of  record ;  and  that  one  James  Margetts,  ^xaa^n  the ' 

before  the  making  of  the  order  thereinafter  mentioned,  JJ^^^^uie 

had  been  duly  admitted  a  free  member  of  the  society,  and  Y^^*  andU« 

^  ^^  justices  are  to 

that  although  he  had  not  infrinired  any  of  the  said  rules,  h«r  and  deter. 
^  ^  ^  mine  the  matter 

orders,  and  regulations,  yet  that  he  had  been  wrongiully,  of  such  com- 
plaint* and  to 
and  contrary  to  the  rules,  orders,  and  regulations  of  the  make  such  or. 

society,  expelled  the  society,  and  deprived  of  certain  tothemshaU 

relief  and  maintenance  which  he  was  entided  to  from  HSdllhat  the 

the  stewards  of  the  society  for  the  time  being;  and  Jj;'^>^ 

that   Margetis  thinking  himself  and  being  aggrieved  '^"J®"^"?* 

thereby,  did  on,  &c.,  at,  &c.,  make  complaint  thereof  to  "ubjcct  matter 

^    ^  ,  ofthecom- 

two  justices,  against  the  defendants,  Soper  and  Camfield^  pUint,  and 

,   ,    ^  ...  1     .  .  1  ,       /.    ,      therefore  where 

and  before  the  justices  took  his  corporal  oath  of  the  it  appeared  that 
truth  of  the  said  complaint,  and  deposed  to  the  truth  complained  to 
of  his  said  complaint,  that  Soper  and  Camfield^  {^^7  he^thwo. 
then  being  stewards  of  the  society),  were  duly  sum-  ^x^^^\^ 

he  wasen- 
titledf  and  the  justices  awarded  not  only  that  the  i^teward  should  giVe  him  such  re* 
liel'y  but  also  that  the  party  should  be  continued  a  member  of  tlie  society»  it  was  held 
.  that  the  latter  part  of  the  order  was  illegal^  inasmuch  as  the  expulsion  of  the  party  waa 
uo  part  of  the  complaint. 

'    Vol.  III.  3  K  moned 


SOTHR. 
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1825/       moned  to   appear  before  the  justices,  and  that  bemg 

so   summoned,    they  did   afterwards  personally  appear 

The  KiKO 

(i^iinst  and  answer,  and  shew  cause  against  the  said  com- 
plaint and  matters  required  of  them  in  the  said  sum- 
mons, and  tliatthe  justices  thereupon,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  hearing  what  was  alleged  and  proved 
before  them  concerning  the  premises  by  both  parties, 
made  their  order  in  writing,  whereby  they  ordered  that 
Margetts  should  be  continued  a  member  of  the  said 
society.  The  indictment  then  stated,  that  Soper  and 
Cornfield  had  notice  of  the  order,  and  were  requested  to 
continue  Margetts  a  member  of  the  said  society,  but  that 
they  unlawfully  and  contemptuously  refused  so  to  do. 
Plea,  not  guilty.  At  the  trial  before  Alexander  C.  B., 
at  the  Summer  assizes  for  the  county  of  KeiU^  1824,  tlie 
only  proof  of  the  complaint  made  by  Margetts  to  ibe  ma- 
gistrates was  contained  in  the  order  which  was  produced 
in  evidence  by  the  prosecutor.  That  order  recited  that 
MargettSy  a  free  member  of  the  society,  personally  com- 
plained upon  his  oath  before  the  justices,  that  he,  Mar- 
gettSy  had,  for  the  space  of  sixteen  days,  to  wit,  between, 
&c.  been  sick  and  infirm,  and  bad  been  unable  to  follow 
his  trade,  and  that  Soper  and  Cani/ieldy  the  stewards  of  the 
society,  refused  to  pay  him  \L  Os.  6d.y  the.  arrears  of  al- 
lowance to  which  he  was  entitled  as  a  sick  member  of  the 
society,  for  the  last  nine  days  of  that  period,  at  the  rate  of 
1 6s.  a  week,  against  the  form  of  the  statute ;  tjie  order  tlien 
recited,  that  the  justices  did  issue  a  summons,  requiring 
the  stewards  to  appear  before  them  on  the  day  of  the 
date  of  tlie  order,  to  answer  to  the  said  complaint ;  and 
upon  the  appearance  of  the  stewards  before  ^em,  in 
pursuance  of  the  summons^  the  justices  had  that  day 
proceeded  peremptorily  to  hear  and  detehnine  in  aViioi- 
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mary  way  the  matter  of  the  said  complaint,  according  to  1926. 
the  true  purport  and  meaning  of  the  rules,  orders,  and 
regulations  of  the  society,  and  according  to  the  statute ; 
and  that  upon  such  hearing  they  were  satisfied  that 
Margetts  had  not  infringed  any  of  the  said  rules,  orders, 
and  regulations,  and  that  the  sum  of  165.  was  then  due 
to  him  from  the  said  society  for  the  arrears  of  his  al- 
lowance as  a  sick  member  thereof;  and  they  therefore 
ordered  Soper  and  Camfield  forthwith  to  pay  to  Margeits 
the  sum  of  165.,  and  also  the  further  sum  of  11 5.  for 
the  costs  which  Margetts  had  been  put  unto  by  reason 
<^the  stewards  refusing  to. pay  him  the  said  allowance; 
and  they  further  ordered,  that  Margetts  should  he  con^ 
iinued  a  member  of  the  society.  It  was  objected  for  the 
defendants,  that  that  part  of  the  order  which  directed 
that  Margetts  should  be  continued  a  member  of  the  so- 
ciety was  illegal  and  void,  becauie  the  justices  had 
power  only  by  the  33  6.  3.  c.54.  to  adjudicate  upon  the 
matter  of  the  complaint  before  them,  and  it  appeared 
by  the  recital  in  the  order  that  the  expulsion  was  no 
part  of  the  matter  of  complaint.  The  Lord  Chief  Baron 
overruled  the  objection,  and  the  defendants,  Soper  and 
Camfield  were  found -guilty.  A  rule  nisi  was  obtained 
in  last  Michaelmas  term  mpon  the  objection  taken  at  the 
trial,  and  also  upon  the  ground  that  the  allegations  in 
the  indictment  were  ,not  supported  by  the  evidence, 
inasmuch  as  the  allegations  in  the  indictment  were  that 
Margeits  had  made  complaint  to  the  justices,  first,  that 
he  had  been  expelled  from  the  society;  and,  secondly, 
that  he  had  been  deprived  of  the  relief  which  he  was 
entitled  to  from  the  stewards  of  the  society  for  the  time 
being;  and  the  proof  was  that  he  had  only  complained 
of  his  having  been  deprived  of  relie£ 
^■'   ''  ^  S  K  2         -  Camf6$a 
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1M&  Campbell  was  now  heard  against  the  rule,  and  C  Law 

in  support  of  it. 


The  Kato 


Bayley  J.  I  am  of  opinion  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute.  It  is  our  duty  to  look 
at  tlie  indictment  to  see  whether  the  chai^  contained 
in  it  was  supported  by  the  proof  given  at  the  trial ;  if  it 
was  not,  then  the  defendants  were  entitled  to  an  acquit- 
tal. The  indictment  states  that  Mat^etts  bad  been  ex- 
pelled the  society,  and  had  been  deprived  of  certain 
relief  to  which  he  was  entitled,  and  that  thinking  him- 
self, and  being  aggrieved  thereby^  he  made  complaint 
thereof  to  two  justices,  and  took  his  oath  before  them, 
and  deposed  to  the  truth  of  the  said  complaint  The 
indictment  therefore  alleges  a  complaint  to  have  beoi 
made  involving  two  propositions,  viz.  first,  that  Mar^etts 
bad  been  expellee^ from  the  society;  and,  secondly,  that 
he  had  been  deprived  of  relief.  The  pToo{  was,  that 
the  complaint  made  was  confined  to  one  of  those  pro- 
positions, viz.  that  Margetts  had  been  deprived  of  relief; 
and  the  indictment  does  not  charge  any  disobedience  of 
the  order  of  the  justices  in  that  respect.  It  then  pro- 
ceeds to  state  that  the  stewards  were  summoned,  and 
that  they  personally  appeared  and  answerecl  to  and 
shewed  cause  against  the  complaint  and  matters  required 
of  them  in  the  said  summons,  and  ^at  the  justices 
afterwards  made  their  order  that  MqrseUs  should  be 
continued  a  member  of  the  society,  istow  tliat  abe- 
gation  imports  that  the  stewards  were  Summoned  to 
answer  and  did  answer  the  ccmipl&int,  consisting  of  two 
branches,  mentioned  in  the  former  part  of  tfie  mdict- 
ment.  It  appears,  however,  by  the  proof  cbhtaidedl  m 
the  recital  of  the  order,  that  they  Were  summoned  to 

•  answer 
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answer  one  ground  of  complaint  only.  I  therefore  189& 
think  that  these  allegations  were  not  made  out  in  proo^ 
and  that  the  defendants  were  entitled  to  an  acquittal  on 
that  ground.  The  indictment  then  states  that  the  jus- 
tices proceeded  to  order  that  Margetts  should  be  con- 
tinued a  member  of  the  society.  A  question  therefore 
arises  whether  the  order  was  a  valid  order,*  because 
if  it  was  not,  die  defendants  were  not  bound  to  obey  it, 
and  consequently  are  not  indictable  for  disobeying  it. 
The  statute  S3G.3.  c.  54.  5.15.  enacts,  that  if  any 
member  of  the  society  shall  think  himself  aggrieved  by 
any  thing  done  by  any  such  society  or  person  acting 
under  them,  two  justices,  upon  complaint  upon  oath  of 
su^h  person,  may  summon  the  presid^its  or  stewards  of 
the  society,  or  any  one  of  them,  if  the  complaint  be 
made  i^gainst  the  socieQr  collectively,  and  the  justices  are 
to  hesjr  and  determine  in  a  summary  way  the  matter  of 
suck  complaintf  and  to  make  such  order  therein  as  to 
them  shall  seem  just.  The  statute  therefore  confines 
the  jitrisdictipn  of  the  magistrates  to  the  subject  maitter 
of  die  oompUint  before  them.  They  cannot  therefore 
a^iidicate,  upon  any  matter  not  comprehende4  in  the 
complaint  made  on  oath  before  them.  Now  in  this  case 
the  only  matter  of  complaint  before  the  justices  was^ 
that  Margetts  had  been  deprived  of  the  relief  to  which 
he  was  entitled.  The  justices  have  not  only  determined 
that  matter  of  complaint,  but  they  have  fiirtfaer  ad- 
judicated that  Margetts  should  be  continued  a  member 
of  the  society,  and  that  was  not  a  matter  brought  before 
them  upon  oath.  Upon  the  ground  therefore,  first,  that 
the  allegations  in  the  indictment  were  not  supported  by 
the  proof,  and,  secondly,  that  that  part  of  the  order 
which  directs  that  Margetts  should  be  continued  a 
3  K  3  member 
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1695.       member  of  the  society  was  ill^al,  I  think  that  the  de- 
.^  fendants  were  entitled  to  an  acquittal,  and  that  the  rule 

offnnst       for  a  new  trial  must  therefore  be  made  absolute. 

'  HoLROYD  J.  I  also  think  that  the  *  rule  for  a  new 
tiial  ought  to  be  made  absolute,  because  {he  %n€^^<{ns 
in  the  indictment  were  not  supported  by  'the'  evidence 
given  at  the  trial,  and  the  verdict  was '  therefb^  wh)bg, 
and  the  defendants  were  entitled  to  an  ai^t|uitt)d'.'  I 
also  think  that  the  justices  h^d  power  only  4o' abdi- 
cate upon  the  subject  matter  of  cotnplaiilt'bilou^t' be- 
fore them.  If  the  complaint  had  embriioed  th^  two 
propositions  which  the  indictment  supposes  it  to'  biife 
embraced,  the  justices  would  have  beeti  gutby  of  fio 
excess  of  jurisdiction ;  but  here  the  expulsion  of  Hfyt- 
getts  was  no  part  of  the  complaint  before  the  magis- 
trates, and  the  defendants  were  not  summoned  to  stoswer 
for  having  expelled  him.  I  therefore  think  that  the 
magistrates  acted  unlawfully  when  they  ordered  that 
Margetts  should  be  continued  a  member  of  ih^  society, 
and  that  the  defendants  were  not  bound  to  tibey^tbat 
part  of  the  order.  Upon  the  ground,  llierefiire^  that 
the  allegations  in  the  indictment  were  hot  suppdrted  by 
proof,  and  that  the  defendants  were  not  bound  by  liiW 
to  obey  the  order  made  by  the  magistrates,*!  think' that 
there  ought  to  have  been  an  acqiiittal,  and  ^oatecfft^miy 
that  the  rule  for  a  new  trial  ought  to  b6  mad^^afiMltft^ 

'  LiTtLEnXLE  J,  concurred.  '  "  '^"-^  -^»^->  ''»ii 

'~  "  iCrfuc'  BDSoittce* 

'■'       •      '  '.  .       • h  .'^    j'j]     If...,. 
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Chatfield,  Clerk,  against  Ruston. 

T}  EPLEVIN.     Avowry  by  the  defendant,  as  overseer  Where  •  pri. 
. .     of  tlie  poor  ot  the  parish  ot  Chatteris^  in  the  county  set  (reciting 
of  Cambridge^  that  be  seized  and  took  the  Plaintiff's  pedient^bir^ 
goods  and  chattels  by  authority  of  the-  ^5Eliz.c.2.  ^^^Za^ 
Plea  in  bar,  that  by  an  act  of  the  49  G.  3,,  entitled  "  An  ^^7"j|'M*tdi. 
settlor  indosiof;  lands  in  the  parish  of  Chatteris^  in  the  9*;***  coini>€ii»- 

^^  '^  '  otitiu  should  b« 

isle  of  Ebu  in  the  county  of  Cambridge"  it  was,  amongst  made  to  tke 

Ticar),  enacted 

Other  things,  recited,   that  il  was  convenient  that  all  that  the  com- 

,        .  ,        ,      ,  ^  11         .  .  1  .  miisioners 

the.  tithesi  both  great  and  small,  arising  and  renewing  as  should,  in  a 
w«U  out  of,  in  or  upon  the  said  open  fields,  commonable  ascertiii™whi!t 
lands,  commons  and  low  grounds,  by  the  said  act  Jin-  u^l^^wera  ^^ 
tended  to  be  divided  and  allotted,  as  also  out  of,  in  or  J^I^*';,J|Jjf|jf|^ 
upon  such  of  the  homesteads,  gardens,  orchards,  and  iMuiugandpay- 

*^  ...  able  to  the  vicar 

inclpsures  within  the  said  parish,  as  were  liable  to  the  outofiheiaada» 

such  yearly 

payment  of  tithes  in  kind,  should  be  abolished  and  ex-  sum,  <«  free 
tinguiahed,  and  that  in  lieu  thereof,  an  ade^piate  com-  rates,  uxes,  and 
ptnscUim  should  be  made  to  the  impropriator  of  the  wha*twemt*' 
impropriate  rectory  of  Chatteris  for  the  time  being,  aiid  ^^f^\^^ 
to  the  vicar  of  the. vicarage  of  Chatteri$  for  the  time  »teabietoib« 

o  -^   ^^T     poor  in  respect 

•  b^ng,'by  an^aUotment  in  manner  thereinafter  mentioned,  ^^  ^«  }e*riy 

.  sumsoascer- 

»>iar  as.respccted  the  said  open  fields,  lancl^  cofn^ip^,  uined  «nd  paid 

to  hinit 

i^:lpwKgr9u^«f  a^nd  by  an  annual  corn  renf  f^  ther^ 
inafter  mentioned,  so  far  as  respected  the  said  homesteads, 
gardens,  orchards,  and  iiKplos^irf^.f,  qn(|  .it.was^.bj  the 
j^^Ql^a^^^ffong  other  things,  enacted,  that  the  said 
commissioners  should  make  a  valuation  of  all  die  tithes, 
both  great  and  small,  arising  or  renewing  out  of,  in  or 
upon  the  said  homesteads,  gardens,  orchards,  and  in- 
3  K  4  closures, 
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l^2S.  closures,  and  to  inquire  of  the  clerks  of  ^«  market,  or 

■—^^p  of  the  inspectors  of  com  returns  at  Widmth%  in  the  isle 

asamsi  of  Ebf^  what  fa&d  boen.  t^e  avori^e  prio^  ^g9o4  ow^et- 


Huston, 


able  wh^t  M .  fbft  ^aiA  m^\^  ^mg  .tb^if^roi  •^f 
fourteen  years  next  pr^^ipg  (i&e>  first  ^^Sf^mmih 
in  the  year  «f  pur.Iaord'JtS^SW  a^id  I'^hpul^a  W  ^xAbf 
Ifaeir  avard»  ascertain  and  set  fqrth.  f^fit^^g^mtijgttof 
such,  wheats  accordioi;.  to  the  aFei^igf .  ||^^.|i%«w4) 
would  be  equal  in  vi^lue  ta  all  tbe^  titbeii/  o^Bs^  t»\ 
newisi£^  i^nd  due .  or  payable .  ou^  o^  or .  £>rr.  die^  svUL 
homesteads,  giardeas,  orebard%  ajg^A  iarl^WHWs,.  ^oooidt* 
ing  to  tha.valuati<yi  ta  be  made  as  afocesa^  |  and  that 
tliere  should  be  issuing  and  pq(yabla  to  the  said  anpBo- 
pziator  and  vicar  respectivdy,  such  361^^^  ymu^y  venta 
or  sums  of  xosm^yjjaree  and  dear  Jkom  mil  nt^pimca, 
tmd  deductions  vJia,tsoever^  out  of.  tba  said  hoasestaadst 
g^dena,  oroharda,  and  incIosuras.resi)ectivalj^aa5hoQld 
be  equal  in  value  to  the  quantity  of  whea^  $0^  jto  be  a^ 
ceitaiped  as  aforesaid;  which  said  rents  or^swa^.  of 
mpney  should  for  ever  afterwards  b&  payable  tt^^  tb^.^$i^ 
iraprppina^  aod  vioar  respectively,  in  am^pjopfyrigof 
and  o^f  BQer  a^  should  be  set  forth  in  tbesjHd^a^iacd^of 
d^  .^4ff}.  C9n)^i^><>i^^  ^  ^<VMd  quarteK^pafn»^fi$s  in 
every  year.  The  plea  then  averred,^  ^ai^  l|hq..9(i(gB»iif 
sioners  made  such  valuation  of  the  tithes,  and  aseer- 
JWH^ftMi^Wtity  of  ^h^  eqiiajl  (iq.  thf^^^nl^efftfid 
j(^,tt\^r|^WFii/^i^«^^dulyina4ie.^^ 
j^dwI^^^OI^Pfth^,e«t,IWd|^%^^  .,f«tA«d 

,th^^Bl<wji5^ftrth«^^^^^  (hM  he^  dierWWlplfgfttiftc^^ 
*^  M8s»fto?rte  Wid  .«pt»md  thdjnwfeg^pf  ^  ^ 
^^  pndrlpng  h«$H^  asd  f^>^paid|t)(«^wMbjl^ 
am?f.'iW4ihw»I^hWf^.hMl«^  ffSSk»$ 

Viear  oCi^be  vicarago'.pf  th|9,parisj^  ^  G^i^fm^jfiSxsfB^:, 

and 
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and  so  being  ^icar  as  afbroaidy  at  the  said  time  when»  IMA. 
kt^  wa%  and  from  thence  hidierto  hadi  been^  and  stiU 
is»  by  tirtne  of  the  award  of  the  said  commissioiiers^ 
kitittedtothesaid  yearly  com  rait|  so  in  and  by  die  said 
awani  sat  tMb,  oaeertsined,  and  directed  to  be  paid  to 
tbe  said  vicatar  ibr  the  time  beings  free  and  dear  from  aH 
hrtesy  taxes,  and  deductions  whatsoever.  And  the  said 
fAtfntair ihrdier  saith,  that  the  said  goods  and  chattds  in 
the  said  decfauration  mentioned^  were  seized,  taken,  and 
detained  at  tfie  said  time  when,  fitc,  by  the  said  defend* 
ant  as  oreraeer  of  &e  poor  of  the  parish  of  ChaiteriSf 
and  as  a  distress  for  a  certain  sum  of  money,  to  wit,  the 
soniof  76f.  Ss.  9£,  rated  and  assessed  on  the  26th  day 
of  Naoemhery  in  the  year  of  our  Lord  18S9,  upon  die 
said  plidntiff,  for  and  in  respect  of  the  said  com  rmts 
so  ascertained  and  directed  to  be  paid  to  the  said  plain*- 
tiff  as  aforesaid,  in  and  by  a  certain  rate  and  asseasmentt 
made  and  asaessed  according  to  the  statutes  in  that  case 
inade  and  provided  for,  and  towards  die  relief  of  the 
poor  of  the  said  parish  of  Ckaiierbj  and  which  said  sum 
the  said  pkintiff  had,  before  the  taking  and  detaining 
the  said  goods  and  chattels  on  demand,  refused  to  pay, 
to  wit,  at  Chatteris  aforesaid,  in  the  cooaty  aforesaid. 
Ihtitittttet  sbd  joindek"* 

'  'linOidlA  ^Oppbrt  of  the  demurrer.  Theplabotgect 
tfite  le^iilstdre  was,  tb  give  the  Vicar  a  cctepensalioB 
jfbk^  the  tKhte  and  noihkig  naOre^  The  statute  begins 
by^re(dtlilg,'<diac  h^  is  to  have  an  adequate  tontphisatkm^ 
bud  then  Specifies' the  mode  ili  which  it  is^to'be  eal- 
eilhted>i^d>pbid(.  Itdoes  not  appear  to  have  been  in- 
^6^  td'plattd  tli6  vicar  in  a  better  sittiation  than  he 
was  before,  tior  td  repeal  the  4S  Eliz.  r.2.,  unless  that 

effect 
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18f  5.        efiect  is  to  be  ^ven  to  the  w^rds^  <*  fi«e  vnd  difiarof 

imtes,  taxes^  and  aU  deductions."    Those*  wMdl^  will  be 

satis&d  by  a  deoision,  that  the  moBcff  is  to  be  pmd  fir«e 

from  all  deduoei<ms,  payable  in  the  firsts  indtamce  by  the 

tenant  of  the  lands,  est. gr. die'landJUK^'fbr  ivlii(^.>die 

▼icar  woald  be  liable  to  the  cenaiitbutibrJJlfcs^'eK- 

enqstioo.     By  the  statate  of  43  \Eiit.  0.  ti,  the  im^^ 

not  upon  the  tithe  itself^  but:  on  &e  parson.m  respeet 

of  the  tithe,  and  now  it  will  be^on  him  in  respe^iof  that 

wfaieh  ho'ireceives  in  lieu  of  lithe^  Lowmdes  vjHm'nei{n) 

In  Beg  V.  LAfiAeth  {b)  it  was  laid  down,  that'  Wheve-ja 

parson  ssflfets  a  t^iant  to  retain.his  titbc8,^he  is«ne▼e^- 

theless  liidble.to  poor  rate^  so  also  where  thei^e  is  a  cMi:- 

position  real  or  modus.    It  thence  fiillows^'  that  beis 

rateable  in  respect  of  the  payments. secured. by  thir  acL 

It  is  caUed  a  roit,  and  stricdy  rents  «re  not<  meafai% 

bnt  the  nature  of  the  renti  mofit  be .  consideracf.  .  A 

ground  reat  is  not  lateaUe  only*  because  the  occupier  of 

the  premises  is  rated  in.respect.of  the  whole  produce 

of  the  land,   which  is  not  the  case  ia  thepresait 

mstance* 

Morr^Qootak.  Theexen[iptionin.thisistatulieprateete 
the  vicar  from  the  buvden  to  whldi,  but  ibv  that^  he  would 
hsve  been  iiafale.  By  this  act  a  certaia  rent  is  'pajntfaie 
^a'oertainj  number  of 'y6ars^>diiring  which  ^nd  leamtifiQ. 
cait  be^  made  in  it.  The  ^^aet,  tberefoiie,  Optoratos  <aaili 
lease  cf  tiietillifl&r  Nowf *wJMTam  parson  nkftestsolfatte 
he^cdaaesrtBibBarateable,<allfaough.itiie  iawIlsaftfanMBe^ 
whsmbeiimady  t^paoroLillaw^'A^^ 
XiQiiSmx^^SoAii^  fimvlflfiftrt, 

.  -^  is 


ftlMMK. 
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is  abo  tvpoFfeed  in  8  Modlei,^  and  by  tb«t  report  it  ap-  18S3. 
peara^  Utat  tiM  parson  let  the  thbes,  and  tbat  the  lessee 
attovve^  die  occnpiers  of  the  land  to  retain,  and  the  conrt 
held^  that  the  farmers  of  the  tithe  were  to  be  rated ;  but 
tbajT  add,  '<  It  is  true  it  might  be  otherwise  if  an  under 
lease  had  been-  made  thereof*"  The  case  of  Lowndes  r. 
Home  ia  verjr  di&rent  from  this«  Here  the  jKtt  says, 
:(hilt  tbcre'sball  be  a  eertaia  sum  of  money  issuing  out  of 
the  indoflodilandfl  by  way  of  rent,  and  that  it  shall  be 
paid  to'the  vicar,  '*  free  and  dear  from  all  rates,  taxes, 
aaddednctions  whatsoever,''  which  last  term  did  not 
exist  ia  the  act  upon  which  Lamides  v.  Home  wa&  de- 
cided. The  word  '^.  rates"  waa<probaUy  used  to  denote 
parodMal burthenis and  ''taxes,"  pariiamentary imposts, 
in  Mex  v.  Tons  (a)  it  appeared,  that  a  private  act  of 
parliament  for  setdiiig  the  rights  of  the  viear  "of  &•  Mp- 
ehaePei  Coveniry,  authorised  the  making  an  assessment 
in  a  certain  mode.  A  subsequent  section  gave  an  option 
to  the  parish  officers  to  raise  yearly  for  him,  in  lieu 
thtraof,  a  sum  not  exdee^ng  900/L,  and  not  less,  than 
280/.,  which  was  to  be  paid  to  him  "  clear  o£  all 
taxes,  deductions,  charges,  and  expences  whatsoever, 
pmrocfaial,  |»rliamentary,  or  otherwise:  how8oeve^;'^' and 
it  was  held,  tliat  although  the  claims  of  die<vkHnr  were 
siAtisfied'by  the  former  mode,  and  the  okusoand  ap- 
poiatiiflig  that:  mt>de  did  not  contain  any.ex|»ess-;GXcm|j- 
itiQn,'y)etft^it  the*  vicar  was  not  liable  to»  JbefTnUediin 
:fiaqde6t^fi  the  (money  ao>TMiscdi  An  ensmptifiii  in  turms 
MoimltD  thoae  fobnd  ut  tiiis  acb of  .padiMiiei^ha& in 
isesfendjcAoearhaen^held/AiffiGisnt:  to  ^^snift  prspsriy 
.firHrtnl  poori  iataBi^Bes^vACiddeir^Kame^iioni^^ 

-   {A)f  D&ug.  401.  (b)  IB*  4:  A,  «6S.' 

Hull 
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IMM.  HuU  D9ck  fCgms^iXf^,  iq)  Np  doubt  th#  ooi^iftt^iQimsy 
•iQ  nailing  thfcarvalMat^m  qf,  the  1*19^  vpuld  fake  tb^ 
exeinptioiijntip  coDsideratlpp.   -* 

7yi|<i;a^  in  T^ly^r  1%  h  .^Q^^t^it^d  j^f  a  &ct  tl|at  die 
popipiH;;9ioperS;.dii{l  take. the  exemption  into  qnvuder- 
atic|)f^.  Ipi^fU  eanoot,  ttveoefore^  b«  JVW^wM  tji^  th^^jd^ 
«Q,  It;  18;  plaif^  that  t^e  words  '<  fre^iincl  <jefa*,of  ^ 
ntcif .  j»n4:  tai^"  qaiviot  be  c^tr^ed  in .^  |t^c»r  )^fft^ 
sen^fqir.^ey  wo^ld  npt  haye  exempted  the  parson  from 
the  property-tax^  had  that,  now  existed.  The  refl 
meaxum[  appears  to  bet  that  the  money  shall  be  frjee  of  all 
ratest  &c^  payable. by  the  tenant*  As  to  Rex  t.  7bsu» 
there  the  as8easn»|ent  fef  the  vicar  was  to  be  made  bj  the 
churchwardens^  amongst  others;  it  wouldy  thererore^  have 
been  somewhat  absurd  for  the  same  peiw>ns  %st  to  £x 
what  he  should  receive^  and  then  call  upon  him  to  pa/ 
part  back  for  the  poor  rates.  ,  r 

Bayust  J.  Undcx  the  statute  48  Eliz*  c.  %  &  pfir^n 
or  vicar  is  expressly  made  liable  €0  he  rated  to^the  popr» 
apdit  is  n#t  necessary  to  shew  tbel  they  occupy  lands,  &c. 
in  the  par^iu  Bi|t  the  qnestion  in  the  preset  caae  j^ 
yhethiMT  the  9^  nour  before  us  exempt  the  vicar  ^om 

.  ^^  ri|^  ^TTbaf^  aet  wa?  a  m^r  of  baigun  betw^ 
^^m^mft^^^'fm^  of  .^Mds,.ap4  the  yji^r,  ,  The 
«1oOBB«»f  .PP .%  wMe.  a^iisti,^^d  tf^d^jft^fp^ 

.  ^  HP^,?tt;^»ff  Iffitf^  will^dgiye.ajhj^ 
^^\¥^  ^iftff(;.po»r8n>?inft,a.lfl^  tf^ 

^eBceofbeuigexonentsdfit>mtiih^    AAer^thepn^- 
^!9i^%!M^!C«|^|}gim  of  tithes,  comes  that  jbr 

(a)  1  T.  Jr.  S19^ 

raising 


lU^iwov* 


IN  THB  5th  &  6th  YbA&S  OF  (j£0R6E  IV.  %dft 

raising  and  paying  a  certain  sum  of  money  to  the  vicar;  iHM. 
but  that  is  to  be  "  free  and  clear  of  all  rates,  taxes,  and  xia^9nu» 
deductions  whatsoever."  Those  wordd  must  have  some 
riieaningk  It  is  urged  that  they  mean  free  from  all  rates 
and  taxes  payable  by  the  tenant!,  but  no  such  rates  are 
pointed  out,  tiot  any  such  te^  except  the  land  tax. 
That  meaning,  ihe^efor^,  will  not  satisfy  t!he  words  of 
the  statute.  The  act  couM  nbt  pass  without  the  assent 
of  the  vicar,  his  rights  being  aSksted  by  it,  iind  he 
would,  prbbably,  and  not  unreasonably,  insiit  ttpbn 
having  -  a  specific  annual  Income,  free  from  all  de» 
ductions.  I  feel  great  difficulty  in  restraining  die  hiean- 
ing  of  ttie  words  used  in  this  act;  'they  are  large  enough 
to  exempt  the  vicar  from  alt  rates  and  taxes.  I  ihiiik, 
'therefore,  that  they  are  sufficient  to  exonerate  him  from 
'  the  payment  now  sought  to  be  imposed. 

HoLROYD  J.  I  am  of  the  same  opinion.  By  the 
statute  in  question  the  tithes  payable  to  the  vicar  were 
abolished,  and  an  adequate  compensation  provided  for 
them.  It  appears  to  have  been  intended' that  the  totn-^ 
pensation  should  be  free  from  all  rates  anid  taxes,  for 
the  sum  fixed  is  not  only  to  be  issuing  out  df 'ttie  iaadi» 
but  also  to  be  payable  to  the  vicar.  l%rat  must  nkean» 
that  he  is  to  receive  ^nd  kee^  the  wh'ole  s^.  ^!)(bcdrdfng 
to  the'drgument  iToi'  the  d'efefadanf  'thS'WCAt' Wdttd"6e 
^0  way*fceh6fited 'by  the  lords' '**  frfee  tod  HWfr'of  *«U 

'  taxes,'*  'Stc. ;  'but  k^tmk  they  aaitncft  he&m^Oii^'ta 
inoperative;  and  ^t' Ore  vioai"  is  iei^fttfed  ^  tbb  idc« 
eraptioa  which  ke'cUims.    *        *       '^     "•  •     ♦"*^•^ 

'-'  "      '"    •    •       '  "■  •      JiiagnienVfirtHepTaVntiff, 


870  '  CASES  m  HILARY  TERM" 

jaw. 

*-t,  *^       ' 

Dob  dem.  Bbach  against  l^e  Earl  o^  J^&set. 
Devise  of  aU       A  T  the  trial  of  this  ctuseb^re  DaOagJi  at  the  fl^^r- 

my  Britim  J.  JL  • 

Ferry  esute,  ^01^  Spiing  AsiAses-'I&l^y  a  btfr  bf  ekc^pvSoa^  ivl» 

Undr&c  of  tendered  as  to  the  admission  of  evident^  offi*fed  on  the 

lu?  inrLn  part  of  dbe  defendant,  olgected  to  on  that  of  th^pbiMir, 

"caTuS^  and  received  by:  the  learned  Judge.    Afcer  tfle  asittl 

which,  M  well  stotement  of  the  pleadinin  and  of  the  evidence  riceiired 

a«  my  Bnton    '  »  o  , 

Ferry  estate,      at  the  trbl  without  objection,  the  bill  of  exceptions  i^oes 

lies  in  the  1.0 

county  of  6to-  on.to  8tBte  the . evidence  objeotcd  to^  In  the  (kAkming 

juiT^minda  words.    <^  And  the  counsel  leamed  in  thelawlbr^^ 

swing  the  ^  said   GeoTge  Earl  of  Jmiy,  the  said  then  ^dKndant, 

fiitherof  the  proposed  and  offered  to  prove  end  give  in  evidence  on 

devisor,  and  1  e 

deedA  of  lease  and  release  executed  upon  the  marriage  of  the  devisor,  and  certain  schedules 
thereto  annexed,  purporttag  to  contain  a  paniAuUr  aceouat  of  the  .stveral  parishv  aki4 
tenements  comprehended  in  the  estate  of  the  devisor's  father.  Under  the  head  of  the 
Brecon  estates  was  a  parish  called  Lyioeli,  which  contained  the  roeaaoage  f0t  «rbkh  the  ^ 
ejectment  was  brought,  and  under  the  head  of  Gfamorganshire  estates  was  a  parish  called 
Brtion  Ferry* 

The  jury  further  found  that  the  tenements  in  the  county  of  J9rfCon,  iogelfier  witb;t|ie 
manor  and  teneroente  in  the  ieotltity  of  GlaMitrgnnt  bad  been  known  by  th^  ham^  ofifte 
Briton  Ferry  ettaie  for  divers,  to  wit,  fifty  years  before  the  death  of  the  devisor  iHakt . 
that  tliis  was  consistent  with  the  other  findings,  especially  the  descriptions  and  najnes  of  the 
tanemenu  in  the  coiviQf  of  BxfiCftfh  4*4  9^  Uie  funnors  and  tenements  it  il^x«oa(ty  of 
Glnmorganf  in  the  ihdehtiire  and' schedules  found  in  the  special  verdict,  inasmuch  as  the 
whole  of  an  esute  ntight  be  \j^wn  Vy  ooe^  iMuiie,  Aad  each  of  iu  pans  bf<  in  owb  ptstataHtaR 
name  t  Held  also,  fiiat  it  was  hot  sufficiently  round  tliat  the  tenements  and  manors  in 
the  said  county  were  so  Icnown  by  name  by  th*  deviaor,  the  exti-earfotif  dittfa;  «b  ^OH^'Uiif 
years  before  the  death  of  the  devistor.  being  too  loose  and  indefinite,  as  it  did  not  denote  va 
particular  number  ofjj^jpaA,  tain  dnly  ditftrt.  years^  ti*r  fropitt;  thitt  VM  kttdM  o^y^. 


whatever  it  was,  was  a  period  immeduitely  preceding  the  death  of  the  devi^*.     At  tb^  trial 
the  defendant  off«rea  XA^^fm  ^  ^ittntfl  aocount  bodes  oT  forh^  st^W^^  d^Mic^AMftir'*'. 
and  her  predecessors,  owners^  of  the  lands  devised,  ii^  which  the  stewards  cbamdf^erBrt^p 


J^IPaA, 

I  period  l      -r  o ^    -     ^ 

the  defendant  off«rea  U^^ffm^  «ii  it^idtetfl  aocount  bodes  oT forh^  st^Wti^  4n 
and  her  predecessors,  owners^  of  the  lands  devised,  ii^  which  the  stewards  char 
selves  with  the  recdtit  ^T  vitrioiis  stAns  bf'mo^ey'^ti  iti^ui^Uf  A^  safiroJ 
amongst  others  the  following  cnlfj  :  .V  B  F.  estate,  injhe  coun^v  of ii.,?^9n4  ^iVf jPfftjfi 
in  evidence  that  the  UndVatidleiimeftM  n&^i^tfoiied  in  the'd^laiWon,^^df^eT  with  the  laaib 
and  tenemenu  in  the  s^edulef  resp^liyely  contained,  b«d  #ilign^,^7!^!>9^i^^<^^W- 10 
csute,  and  such  of  the  said  Unds,  &C.'as  were  in'fhe  county  or  B»  extended  oezr  twelve 
parishes,  and  conuiifj4||bovft|f9C»  toff jOfU^«j  ^t\d^M^ih^,wfq^\JlmV  tUFlkma^^l 
with  all  the  manors,  advdwsons,  he,  thereto  belonging,"  denoted  a  property  or  estate 
known  to  the  testatrix  by  the  name  of  her  D,  F*  esUte,  and  not  an  estate  lucally  situate  in 
a  parish  or  township  of  B.  F.}  and  that  the  qu«sti(uis^  arising^  upon  any  particular  tme- 
ment,  was  properly  a  question  of  parcel  or  no  parcel ;  \ina,''coniGqueiit]y,  that  the  mattcfs 
ofibred  to  be  given  in  evidence  wtrt  admissibla,  and  ought  to  have  bean  raceired. 

tht 
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the  part  and  behalf  of  the  said  Ear],  the  said  then  de-       lB$Sm 
fendant,  certain  books,  being  stewards'  account  books,  ^^ 

kept  and  made  out  by  former  stewards,  now  deceased,  Bbacu 
of  t^e  $a^<^  l^Etma  Barbm^u  Vernon,  and  l^er  predeo^s%  The  EarUof 
sors,«  owners  of  the  said  lands,  tenements,  and  heredita- 
ment^ containing  particulars  thereof,  in  >whieh  the  said 
stf  wards  charged  themselves  with  the  receipt  of  Tark)us 
sun|s  of  imonc^y  on  account  of  the  said  owners,  and 
among  other  particulars  the  entry  followiilg,  tot  wit, 
*  Briton  J^erty  estate,  in  .the  county  of  Brecon;  and 
al$o  p]:<^)os(ed  and  offered  to  prove  end  give  in  eTideooe, 
that  the  Ie^ikIs -and  tenemenls  in  tbe.aaid  declaration 
mentioned}  together  with  the  landls,  tenements,  and 
hereditaments  in  the  said  schedules  nespeetively  eon* 
tained,  bad  all  gone  by  the  name  of  the  Briton  Ferry 
estate  f  imd  that  such  of  the  said  lands,  tenements,  and 
hereditaments  as  were  in  the  county  of  Brecon^  ex- 
tended over  twelve  parishes,  and  contained  above 
40Q0  acres, of  land." 

The  jury  found  a  special  verdict,  upon  which  this 

Court  In  Easier  term  1818  (a)  gave  judgment,  fcr  the 

.defendant.     A  writ  of  error  .having  been  brought,  the 

question  was  fully  discussed  before  the  House  of  Lords, 

and  in  the  coarse  of  the  present  session 'the  fbllowihg 

questions  were  put  to  the  Judges  i  -^  " 

,  FiJTst^  Whether  all  the.  severi^-  matters  ivhioh'  it  ap- 

pears  by  tli^e  J^Ulof  ejM;eptioii«!.wereoffered.tobepcoved 

anfi  given  in  evidence. on  the  part  of. the  defendant, 

and  which  it  So  appears  it  was  insisted,  by  the'counsel 

o(  John  'Doe  were  inadmissible,  and  ought  not' to  be 

received   in   evidence,  >  were  matters  admissible,   arid 

",    ,      '•      ■  .     ' '     •     '   I    • '  •  '      }   .' 

'  -  *  '      '  fo)  lJJ.*if.  550.    ■■'■-.'     .  .  . 
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1B85.  which  ought  to  have  been  receive  in  e?ideaee^  i^Bvd 
b^ng  had  to  the  &ct;  that  none, oi^1£ft  ptaSi^latfof 
the  evidenee  proposed  to  i)e  given  a^p^^to^vel^M 
stated  or  reqdured  to  be  istated^  in  oi^  to  f^e  fhat 
all  the  lands  and  tenements  had  gbbe  dj  the  name  of 
the  i^nVM  Pmy  ^tate. 

Secotidy  Whether  the  finding  m  urn  s^Wdsfw^ 
that  the  tenements  in  <'  the  county  oF^eoS^SofgA^ 
with  the  manors  and  tenements  iii  i^^oo^nlx  ^^^!^*<^ 
morgani  liad  been  known  by'  the  nattte^oT ttie  MriUm 
Ttny  estate  and  by  no  other  name,'  '^r  cUvo^  ^..^ 
fifty  years  bdbre  the  death  of  Lomtat^;^^^  f^enim^ 
(who  died  in  the  year  1786),  is  consistent  iirith  the  other 
findings  contained  in  the  special  yer(|icl,  wd  yerrtfly 
with  the  descriptions  and  names  of  the  tenemenls  in  rae 
county  of  Brecon^  and  of  the  manors  and  tenemAts  in 
the  county  of  Glamorgan^  in  the  several"  inaen tores  aoa 
the  schedules  thereunto  annexed,  found  sod  set  fi;^th 
in  the  said  special  verdict  and  in  the  wiU  of  IjiffiML 
'Barbara  Vernon  therein  also  found  and  set  forth,  ai^ 
which  indentures  and  will  appear  to  have  been  respec- 
tively executed  within  fifty  years  before  the  death  iS 
die  said  Louisa  Barbara  Vernon. 

...  .  *  .         .    .     T 

'  Third,  Whether  upon  the  whole  matter  eont^tned 
m  the  special  verdict,  it  ought  to  have  been  left  lo  the 
jury  to  find  whether  the  tenements  in  the  ooonty  of 
Brecon^  together  with  the  manors  and  't<^9einenl3  in^tbe 
county  of  Glamtn^anj  were  known  by  the  teswnx  by 
the  name  of  the  Bnton  Ferry  estate^  or  by  that  nante 
and  thai  name  only,  for  fifty' years  or  some  pt^lff^'piyoa 
before  she  executed  her  will  and  oodial  ip  1789;  snd 
whether^  upon  the  whole  matter  contained  m  the  sprafl 

verdict  it  is '^sufficiently  ibund'  that'  the  salotaieqEiaitt 

.  -'  w    '.    .       ^ '?    '.    *  DH.  ;o  5di 
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manors,  and  teneipents  in  the  said  counties  were  so  1^96- 

known  bjr  i\an]e  by  the  testatrix.  '^  ^  j>2. 
Fourth,  Whether  r^rd  being  had  to  the  matters 


.contained  in  the  special  verdict  and  the  will  and  co«    HmMmAai 
dicil  therein  set  forth,  the  second  sop  of  Qeprge  Sussty 
ViBiersp  E^fl  of  Jersey^  .took  any  and  i^at  estate,  in 
thf  ten^ents.in^the  parish  of^Jjywell,  in  the  cpqnty 
ijS  JdrfcknQckf  mentioned  in  the  declaration. 

The  foUfl(win]^  answers  of  the  Judges  to  these  qaes- 
tions,  were  delivered  by  the  iiord  CSbief  Jqstice  of  thf^ 
Court  qf  Kii^s  Sench* 

Abbott^  C.  J.  All  the  Judges,  except  the  I/)rd 
Chief  Baron  and  Mr.  Justice  LitUedale^  who  were 
not  present  at  the  argument,  have  conferred  upon 
the  questions  propose4i  and  have  agreed  upon  answers 
thereto. 

To  the  first  question* 

We  are  of  opinion  that  the  words  <^  all  that  my  BriUm 
P4?r»y  estate,  with  all  the  manors,  advowsons,  messuages^ 
buildings,  lands,  tenements,  and  hereditaments  thereunto 
belonging,  or  of  which  the  same  consists,''  found  in  th^ 
will  of  this  testatrix*  in  which  mention. alsq, is  made  of 
her  Penline  Castle  estate,  denote  a  property  or  eistate 
known  to  th^  testatrix  by  the  name  pf  her  Briion  Feny 
estate,  and  not  an  estate  locally  situate  ii^  a  parish  or 
township  of  Briton  Pernf,  and,  consequently,  that  a 
question, arising  Upon  any  pftrticula^,  ten^n^ent,  is  pro^ 
perly  a  question  of  parcel  or  no  parcel;  ana  we  ^ere^ 
fore  think,  the  j9everal  matte)^  ottered  to  be  proved  and 
givien  in  evidence  on  tlie  part  of  the  defendant  were  ad- 
missible^  and  ought  to  have  been  received.     We  tliinH 

...  ,J^<,  T      ^  .,p^    •f         ;  i»  .     •        •      •  *  '    ''•    -t   :•     '  ••''   • 

the  object  for.  which  such  evidence  was  offered  was  ob«» 
Vol.  III.  3  L  vious. 
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189&      yious,  and  must  have  been  understood  by  the  judge  sad 
_^  the  counsel  on  each  side,  without  being  qpecially  8tttC6d 

BxA(^       or  required  to  be  so. 

Uganni 

Vte  £ul  of       To  the  second  question. 

We  are  of  opinion  that  the  finding  in  die  special  ver- 
dict that  the  tenements  in  the  county  otBrecOfh  tugfcther 
with  the  manors  and  tenements  in  the  county  of  G%r- 
morgan^  were  known  by  the  name  of  the  BrHxm  Ferry 
estate,  and  by  no  other  name  for  divers  (a),  to  wit,  fifty 
yeat's  before  the  death  of  Louisa  Barbara  Vernon^  ift 
consistent  with  the  other  findings  in  the  special  Verdiet 
In  the  will  of  Lord  Mansell,  and  also  in  the  deeds  of 
1740,  mentioned  in  the  special  verdict,  it  was  necessary 
to  describe  and  name  the  particular  tenements,  because 
the  will  gave  certain  tenements  only,  and  not  ^bb  whdit 
estate  in  trust  for  sale ;  and  the  deeds  of  1740  were  in^ 
tended  as  an  execution  of  that  trust  and  a  sale  under  it. 
The  deeds  of  1757  were  a  settlement  on  a  marriage^  and 
ib  such  settlements,  as  wdl  as  other  conveyances,  ft  is 
usual  to  describe  the  parcels  and  enumerate  the  particu- 
hirs  of  the  estate  intended  to  be  settled ;  and  we  think  ii 
description  and  enumeration  of  particulars  by  aitnftieii 
and  names  is  not  inconsisttot  with  a  name  of  die  wholes 
as  composing  an  aggregate  mass.  The  Whole  of  etn  estate 
may  be  known  by  atie  name,  and  each  of  its  parrs  hy  its 
own  particular  name. 

To  the  third  question. 

We  are  of  opinion  that  it  is  not  ^ufilcientfy  IbiAid  tiitt 
the  said  tenements  and  manors  in  the  said  counties  iitre^e 

(a)  No  point  having  been  made  on  this  finding  in  the  Court  of  Kingl't 
Bench,  it  was  stated  in  the  report  of  the  case,  IB^i  A.  S50,,  that  the  jury 
found  that  the  tenement  Kdd  b^n  kndwn  by  itAt  niimV  for  fifty  /airs ;  Ifth 
in  ftct  tto  W6i^  ia  the  spieiBl  verdict  wote  for  diirtn»  to  wfe,  ftk^^fmn^ 

so 
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so  known  by  name  by  the  testatrix.  In  truth,  it  is  not  1825. 
found  that  they  were  so  known  by  name  to  any  person 
at  the  time  of  making  the  will.  The  expression  divers 
to  wit,  fifty  years  before  the  death  of  Louisa  Barbara 
Vemofif  is  much  too  loose  and  indefinite.  That  ex- 
pression denotes  only  divers  years  and  not  fifty,  or  any 
Qtber  particular  number  of  years,  nor  doe»  it  plainly 
impprt  that  the  number  of  years,  whatever  it  be,  was  a 
period  Immediately  preceding  the  death;  so  that  it  will 
not  be  iaconsistent  with  this  finding  that  the  period 
should  have  had  its  commencement  after  tlie  making  of 
the  will ;  or  should  have  terminated,  and  the  name  have 
become  obsolete  and  fallen  into  disuse  long  before  the 
making  of  the  will.  This.point  was  not  in  any  manner 
suggested  or  noticed  in  the  court  below. 

To  the  fourth  question. 

The  special  verdict  being  in  our  opinion  imperfect, 
we  are  not  able  to  say  whether  regard  being  had  to  the 
matters  therein  contained,  the  second  son  of  George 
Bussey  Villers^  Earl  of  Jersey^  did  or  did  not  take  any 
estate  in  the  tenements  in  the  parish  of  jLytc^//,  men* 
doned  in  the  declaration  in  this  cause. 

The  House  of  Lords  awarded  a  venire  de  novo* 
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ACTION  ON  THE  CASE. 

1.  Where  there  are  matuai  dealings 
betweeiK  two  parties,  and  items 
known  ta  b#/^^  #n  tacb  Mk\of 
the  account,  an  arrest  for  the 
amount  of  one  side  of  the  account 
without  deducting  what  is  due  on 
the  other,  is  malicious  and  without 
probabie  cause*  Austin  y«  Deb' 
ndmrT,6G.4.  Fl^e  1S9 

2.  The  right  to  light  is  acquired  by 
enjoymentr  and  may  be  lost  by  a 
discontinuance  of  the  enjoyment, 
unless  the  party  who  ceases  to  en- 
joy at  the  same  time  does  some 
act  19  shew  an  intention  of  re- 
sunnng  the  enjoyment  within  a 
reasonable  time.  And,  therefore, 
where  in  case  by  a  reversioner  for 
obstructing  lights,  it  appeared  that 
the  plaintiff's  messuage  was  an  an- 
cient hottscy  and  that  adjoining  to 
it  there  had  formerly  been  a  build- 
ing, in  which  there  was  an  ancient 
window  next  the  lands  of  the  de- 
fendant, and  that  the  former  owner 
of  the  plaintiff's  premises,  about 
seventeen  years  before,  had  pulled 
down  this  building,  and  erected  on 
it0  site  another  with  a  blank  wall. 


ACTION  ON  THE  CASE. 

next  adjoining  the  premises  of  the 
defendant;  and  this  latter,  about 

.  three  years  before  the  commence- 
ment of  the  action,  erected  a  build- 
ing next  the  blank  wall  of  the 
plaintiff,  who  tben  opened  a  win- 
dow in  that  wall  in  the  same  place 
where  the  ancient  window  had 
be^n  in  the  old  building ;  it  was 
heldf  that  he  could  not  maintain 
any  action  against  theliefendant 
for  obstructing  the  new  window; 
because,  by  erecting  the  blank- 
wall,  he  not  only  ceased  to  enjoy 
the  light,  but  had  evinced  an  in- 
tention never  to  resume  the  enjoy- 
ment. Moore  v.  Ravoson,  T.  6  G.4. 
Page  982 

3.  Where  a  manufacturer  4)ad  adopt- 
ed a  particular  mark  for  hfis  goods, 
in  order  to  denote  that  they  were 
manuiactured  by  him :  Held,  that 
an  action  on  the  case  was  main- 
tainable by  him  against  another 
person  who  adopted  the  same  mark 
for  the  purpose  of  denoting  that 
his  goods  were  manufactured  by 
the  plaintiff,  and  who  sold  the 
goods  so  marked  as  and  for  goods 
S  L  S  manu- 


m 
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manu&ctured  by  the  plaintiff. 
Si/kes  T.  Sykes  and  Another,  M, 
5G.4f.  Page  54.1 

4»  Where  the  vendor  of  a  public 
house,  made  pending  the  treaty, 
certain  deceitful  representations 
respecting  the  amount  of  the  busi- 
ness done  in  the  house,  and  the 
rent  received  for  a  part  of  the  pre- 
mises, whereby  the  plaintiff  was 
induced  to  give  a  large  sum  for 
the  premises:  Held,  that  the  latter 
might  maiiiltaih  an  action  on  the 
case  Tor  the  dedeitfbl  represe'nt- 
ations,  although  they  were  not 
noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memo- 
randum of  the  bargain  which  was 
drawn  up  after  the  representations 
were  made.  Dobell  v.  Stevens,  H, 
5&eG.4^.  623 

5*  In'an  dcdon  for  negligence  against 
an  attofaey  who  was  employed  by 
a  purchaser  to  inspect  the  title  to 
an  estate,  it  appeared  that  by  in- 
dentures of  lease  and  release  of 
the  9th  and  10th  of  October  1796, 
the  estate  had  been  conveyed  to 
T,  M.,  the  father  of  the  vendor's 
wife,  and  to  «/•  C  to  hold  unto,  the 
.aaid  T.  M.  and  </.  C,  and  their 
heirs  and  assigns  to  the  use  and 
behoof  of  the  said  T.  M.  and  J.  C. 
aad  the  heirs  and  assigns  of  the 
said  T*  Mp  for  ever,  the  estate  of 
'  J,  C»  being  used  only  in  trust  for 
>  the  s^d  T'M.y  his  heirs  and  as- 
.  signs.'  7\  JVf.  devised  the  estate  to 
his  .dauffhter,  and  to  the  heirs  of 
.  her  body,  but  in  case  she  died 
withofut  leaving  any  issue  of  her 
body  living  at  her  decease,  then 
to  ms  nephew  T»  JVf.,  and  his  heirs 
fbr  ever^  The  daughter  aflerwards 
by  bargain  and  sale  of  the  11th  of 
Febmarj^  lBl4f9  conveyed  the  es- 
tate to  one  «/.  fV.  to  the  intent 
that  he  might  become  tenant  of 
the  fmehold  for  the  purpose  of 
tuffiering  a  recovery,  and  a  reco- 
very was  Buf&red  in  pursuance  of* 


such  deed.  The  daughter  after- 
wards by  deeds  of  lease  and  re- 
lease of  the  4tli  and  5th  of  March 
1814*  executed  upon  her  marr^s^e, 
reciting  that  she  was  seised  in  fee 
simple  of  the  estate,  conveyed  the 
same  to  two  trustees  in  trust  for 
her  and  her  husband  and  their 
issue,  and  in  default  of  i^ue  to 
such  person  as  she  should  appoint. 
The  marriage  was  afterwards  so- 
lemnized, and  the  daughter  died 
withoat  iiisue»  and  devissi  the 
estate  in  fee  to  h^r  husband,  who 
survived  her.  The  husband  having 
contracted  to  sell  the  estate  to  the 
plaintiff  in  pursuance  of  that  con- 
tract, delivered  an  abstract  of  his 
title  to  the  defendant  as  attorney 
to  the  vendee,  and  this  abstract 
contained  the  deeds,  of  the  9th  and 
10th  of  October  1796,  but  it  omit- 
ted  to  state  certain  indentures  of 
lease  and  release  of  the  25tb  and 
26th  of  February  1814,  wliereby 
J.  C.  conveyed  the  said  e$ti|te 
vested  in  him  unto  the  daughter 
of  T.  Af.  in  fee,  but  an  abstract  of 
these  deeds  was  delivered  by  tlie 
vendor's  solicitor  to  the  defendant 
four  months  before  the  ccHivey- 
ance  of  the  estate  was  executed. 
The  defendant  laid  before  coun- 
sel a  case  containing  an  abstract 
of  the  deed  of  th^  11th  of  Fe- 
bruary  1814,  and  of  the  recovery 
suffered  in  pursuance  .of  it,  of 
the  deeds  of  the  4th  and  5th  of 
March  1814,  and  of  the  will  of  the 
daughter  of  T.  M^  but  owtting 
altogether  the  deeds  of  the  9th 
and  lOth  of  Octf^w  1796»  and  it 
further  stated  that.  II  M«  was 
seised  in  fee  of  the  preniites.i  The 
opinion  of  counsel  was^  tbat^the 
vendor  had  a  good  tiftie»  but  that 
opinion  would  not  have  beeitgiven 
if  the  deeds  of  lease  and  release 
of  the  9th  and  lOth  of  OcttAer 
1796,  or  those  of  the  25th  and 
26th  of  February  1814  bad  been 

stated. 
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stated.  The  plaintiff  afterwards 
beipg  advised  that  his  title  was  in- 
complete, paid  a  sum  of  money 
to  T,  M*  the  devisee,  in  remainder 
fot  A  confirmation  of  his  title: 
Held*  first,  that  the  recovery  suf- 
fered by  the  daughter  of  T.M. 
was  invalid,  because  at  that  time 
the  legal  estate  for  life  was  in  J.  C, 
and  she  was  only  equitable  tenant 
for  life  with  a  legal  remainder  in 
tail)  and  therefore  that  the  title 
was  bad: 

Heidi  secondly,  that  upon  these 
facts  a  jury  were  warranted  in 
finding  the  defendant  guilty  of 
negligence,  so  as  to  make  bim  lia- 
ble in  this  aotion.  Ireson  v.  Pear- 
man^.Gent.  one,  Sfc,  H.6&6GA. 
Page  799 

ADVERSE  POSSESSION. 
See  Ejectment,  5. 

AGREEMENT. 

See  Landlord  and  Tenant,  8. 5. 
Stamp,  1,2. 

ALLUVION. 

SeeXiAVD  GAINED  F^OM  THE  SeA. 

ANCIENT  LIGHT. 
See  Action  o^  the  Case,  2. 

ANNUITY. 

1.  By  deed,  reciting  the  grant  of 
two  distinct  annuities  to  A*  and 
J?,  during  the  life  of  the  grantors 
and  tjie  survivor,  it  was  witnessed 
that  C  covenanted  with  A.  and 
B*  and  their  executors  to  pay  the 
annuities,  or  either  of  them,  when 
the  grantors  should  make  default 
i^  payment.  A»  died :  Held,  that 
the  interest  in  the  annuities  being 
several,  the  covenant,  was  also  se- 
v^ralj  ^nd  that  the  annuity  granted 


to  A.  being  in  arrear,  his  executor 
might  maintain  an  action  ag^st 
C.  Withers,  Executor  qf  Barher^ 
v.  Bircham,  T.  5  G.  4.     Page  254 

.  A.  and  B.  by  deed,  (reciting  that 
C.  had  left  them  estates  in  strict 
settlement,  with  remainder  over  on 
failure  of  issue  male,  to  2).,)  out 
of  their  regard  to  D*,  anfl  icppsi- 
dering  that  C.  had  made  no  piher 
provision  for  him,  agreed  with  D., 
his  executors  and  adomustrators, 
to  pay  him  an  annuity  for  twenty- 
one  years,  if  A.  and  £.,  or  the 
survivor  of  then^  should  so  Ipng 
live;  and  in  case  of  the  de^th.  of 
jD.  within  the  term,  to  his  child  or 
children,  if  any,  in  sach  proper* 
tions  as  2>.  should  appoint,  or  in 
default  of  appointment,  to  all  of 
them  equally ;  and  if  there  should 
be  no  child,  to  his  then  vife^  so 
long  as  she  should  remain  a  widow. 
JD.  covenanted  with  A,  and  B*f 
their  executors,  Ac,  that  in  case 
he  or  his  heirs,  should  come  into 
possession  of  the  said  estates  under 
the  will  of  C,  then  that  he,  Z)., 
his  heirs,  executors,  or  adminis- 
trators, should  pay  to  the  execu- 
tors or  administrators  of  A,  .and 
B.9  or  the  survivors  of  thi^m,  all 
sums  of  money  received  by  jiim, 
.his  children,  or  wife,  for  .or  oa  ac- 
count of  the  annuity*  D.,  his  wife 
and  child,  died  within  the  term, 
and  it  was  held  that  the  deed  did 
not  operate  as  the  ^rant  of  an 
annuity  for  the  term  of  twjsnty-one 
years  absolutely,  but  that  it:  was 
determinable  b^  the  death  of  the 
grantee,  his  children  and  wife,  and 
therefore  that  D.'»  administrator 
was  not  entitled  to  claim  payment 
of  the  annuity.  Barforij  Admi- 
nUtratory^.Stuckey,  2\5GA.  308 

L  Where,  in  covenant  against  the 
executors  of  A.  B,,  plamtiff  de- 
clared that  A»  B.  covenanted  with 
him  and  two  others,  that  his  ex- 
ecutors, iSrCv  should  pay  to.  them 
SL  4  an 


000       APOtHECARIES.  • 

,4in.a01il|itJF  fct  Ito  itu^i0f  .fi'/lMrd 

,  ,«l^jQf  itho  icoffdnnftl^okhadt  pot 

<.-8  Qtf<i$r(;jL)Whethar«ho4eqlaiwlioii 

I  >atf  ri^  ttefc  ihe^  inror^cofPeoat^es 
.p^j«ba«4  h«A  r^fimfA  to  aspent  to 

.  >•  ';•/'•  '  APPEAL.  ;    -/ 

L  Where  tii&  inagistrateji  at  ajpe- 
Qial  petty  seat  ion  disoiKS  aa  appli- 

^  catioa  .under  the  3  G.4.  e*  3.  s»  2*, 
not  oa  the  meritsi  but  oi:),aini»« 

,  taken  Botioo  of  the  lavr,.aa  appeal 
lies^o  the  general  quainter  sessions* 

,  The  King  y^  Tucker,  M.  5fl.4. 

2^  ,Aii.  .Itppei^l.  against  an  order  of 
.  i>a3tardy  cannot  bi^  entered  at^  the 
l^qfii^n&  seB<jious^'u^le».tfc^ra-be 
f^^uph^qtioe  ^d  re9ognizanc&aa  is 
/  required '.by  t^e  49  (5. 3.  (;..Q6-v^  7. 
, .  Tie  jtCfpg  v..  thfi'Jmtic^ ,  ijf  J^in*^ 

liiftrflWP  a^iW^^tb^a^jf,  jn  .an  ac- 
ts i^ffllj^^^WWPWj^  .ftWHW^oflf/his 
jol^-WW'»4»9TW^v/4^p^,a;,qOTti- 

,^<(^?9WWM^  Qpn?gasj!Wind4^car- 
l^^iipg  twelve  signatures,  puig>((^|pg 

.  Jl«W<*i^tf  gh  lbftt)iC,9ftr|^y^I»fe^^ 

->SBWto«'V  '\^i^ffti*^flSMnfj;^ye 

'>5^  evriWcp;^t9f,8tew^:rtiapifi^Jie 

.  W,oftjaii^44t.#j{W  itbp,c<wr$»tof 


X. .     ARBlTttAMEKT. 

niiMVi^en|*MiiiiA>l|lhalt  bilr^«ft«Aoi 
tnrbo«nd>t4)pwlf^ilib»lbagld(>^(fDg 
r^jof  oictt.  lW|B«ltor  filSjHie  ^^omrf^  of 
ir.reKainiMirfti¥lb<i  MdtMiMQribeilihe 
, ;  iHiiaiaea^ ,  A^A^MJ^t  t^littfc^. 

i»[Qy«  iu«ii«i!(lffKioSnMi»«nof»:f|he 
'  iiwirM.iw^as..|o  brtid^Bv^d^  i^.^he 
1  partieskt  QP^ifj  ibfjjUnQfrtetllWrTof 
tlrtm  w^  .dtfadb^fcrrr^.maUng 
of  the  aw^rd.)  lolMti^ktifff^ve 
personal  representatives  on  or  be- 
fore a  given  day^  with  liberty  to 
the  arbitrat^^  tb^e^liurge  the  time 
foff  niakinghi%iWr«ad- .- TNeipbw 
tiff  died  Morio.  «i|i^ '«i*ai4  *was 
jnadsy  andafterj^isdea^  the  ar- 
bitrator. epl8iced>^lb9:..t^i9^  for 
nokjngth^ ii#ar4[t  tieldnthav.^e 
award  in^de.witbia'  th^t  eiUA>ied 
time  was  go^    T^fUr  y*  %/i»i«f9 

2*  Where  a  cause  :wa$  referred:  ^o 
two  arbitrators  specially  named, 
together  with  a  third,  to  be  chosen 
by  them,  and  the 'award  of  any 
two  was  to  be  binding ;  and  they 
agreed  that  each  should  name  one 
person,  and  thcit  the  right  of  se- 
lecting oiie  dP' tfi6i^'-so  named 

fifaeuMi  .b^rdatanaitM'^^y  4o^t 
Held,  that  this  rooda:  of  appoint* 
jp^.tha  third  $AAttfim\ntifi  \^, 
.,  andv  a  sitf  Qi6n|,gMuiid4b«4et|itig 
aiide  the  M^ii,\vy¥mw^j*'MU- 

^nd  iiQidflii(i#  mie0ia)E4>M  Ar  JH'-* 

l,!fy9irds^e,MVSi)jS>afl»lt  |liQ*i^on 
\rJ^  I4M»  >»d  attuAaMr^^Dddgrar- 

ofUfcp  w^  ritferr^im  Mij««byia- 
,:Jtme  tKii^  ilffi  i^Wtfff  l»d»ltaMipe 
.>tthj^1)Wie^Mtt  oaU  fftnlMilcsbte-, 
hrA9dHI  ?9ilai«g»ead  ^todbeoiissts 
».  «i^q«Mla^«^veyitfit«)jtk#wai*i- 
.  Irat^  l«^v^dim4Mrf»<^er|riim- 

.  tiff  tjhe  tu4ar<tf  MtlSttna  tMiaon 

was 
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r  '  fail  'cobtt ;  <  HtOdy'ltMt  this  wfl§  not 

i(  d  <ttfte  within  'ttite  48  0. 9«  r/46. 

^  •  >k.Sw^  lAdfllMt^  di^ndimt  ikw  not 

;    entitled  tp  cM^  '^jKe«fte»v«  Deehle^ 

^iM:6G.^.  ■[  »agc491 

4.  By  an  order  of  Nisi  Prius  a  cause 

was  refJtqped^^MikTf^iiriitor,  with 

liberty  lo  him,  i^  Be  should  think 

"<fit,io'^«italMln4'th»^pttrtfM  to'the 

'^uH;'  Held,  that   tM   aHiittittor 

^'>  nfight  e^mtoe'lL  party  to  the  suit 

::  iA'Suppbn -of  his  own  ease.  fVame 

'  V.  Brjfkrtir  M.' 6  0.4.'  590 

WlietfetKere  iiremutttftl  deidings  be- 

"  twe^nt#b(ia^ties,aiTd  items  kiiown 

to  tie  doe  on  each  sid^  of  the  ac- 

'''  count,' an' arrest  fbr'the  atntyaht  of 

-  ^on^  «ide  dF  the  amount  without 
'^  d^ucting  wfmt  Is  dtfe  on  the 
'  otbcTi  •  is  malici^Mis,  and  without 
'  probable  cause.  -  AueHn  v.  Deb'^ 
"  waw,  SP.  5G.4.  139 

V,,.;  „*   ,'  ,     ASSETS,    . 

;;*    \   .,  ASSUiM?SlT, 

l;  A.  Hmng  the-CNrciipierof  «  farm, 

'<(uiltDd  th«  8111110  oh  -the  95th'  of 

'  MaPtf^  imu  uM  Wtts  8adl:d0ded 

'  in  tha  pOBSiiSR]k»ni  hyBi    ^ili  had 

Biwa  fbrty  kcre^  with  wbeati  'tttid 

"•It  appeared  that  at  a'  Meeting'  be- 

'  {'iittet»ili}and;Bt>hv/Wikiiariflte}v 

'  ^^wikM^iSUi^lH^  W4)flkl> mif  <the 

-  ilbMylun-^iKrwlMflt  at  iOCtf./ Ml- 
n^ingrlihit^  if'tocdid  ttm,  ^tebhistild 
'^fii>t4iftVtftlMl^fllrAi»»  l>A'bttNL  4hat 
rk^w^uM takdiiu'i ^U^i  |i«rsw^re- 
^tMHt^cbad  tiHn4  UmI  deM  alMk, 
.  «bd'4M«iiig^  ^  tene^i  ttsk^d  'to 
'iwdomihd^siiiB  toi^«i€rkr*,  6;  €aid 

'Jsi>wadttot<be'^ali|^d-40'liffaf^  and 

thiol  »|^ditibcUttoi  pfMTil)  fet*  the 

^^liiett'aBd  thct  deMitook  on  a 


^  '  ^fvtfn  dayv  and  he  did  pay  a  sum 
'    of  iMbn^  OH'  account*    B.  after- 
wilrdi'hsiEl  possessioB  of  the  ftrm, 
-    the  gtMria^  Wheat,  and  the  dead 
atoDski^Held,  that  in  indebicatua 
i  assoMpslt'ibr '<;7op8  iMkrl^ned  and 
'*  <8bM,  «ifd  goodssoildaoddelhrered, 
''  th6  eoisiMttS'ibr  the  dead  sldck 
'!  was  distiAot  from  an^  cemraet  for 
the  sale  of  the  growmg  wheat  and 
<  the  possesbfton  bf  flie  l^wm,  and, 
i '  (Jhertifbre)  that  A.  waa  entitki  to 
'   raotfver  ta  that  utodurtis   Held, 
also,  byJ  J^^gtey  and  Hititoyd  Js., 
'  LUrMaU^J.  dmantieacei  that  aa 
Bm'  bdd  had  the  growing*  wheat, 
and  made  a  part  payment  on  ac-* 
coimt,  A.  was  entitled  in  this  ac« 
tion  to  recover  the  remainder  of 
the  price  agreed  to  be  paid  for  it, 
Magfiefdy.  tVttdsletf,  T.5G.4. 
Page  357 
?.  A*  agreed  to  give  a  horse,  war- 
ranted sound,  m  exchange  for  a 
horse  of  B.  and  a  sum  of  moDiey, 
*   The  hofrses  were  exchanged,  but 
B.  refused  to  pay  the  money,  pre- 
'   tending  ttiat  A^fS  hurse  was  un- 
sonnd:    Hdd,   that  it  might  be 
'  'retforer^  'on  an  indebitattis  count 
ftfirr  horses    sold    and    delivered. 
Sheldon  t.  Co,x;  M.  5  G.  4,       430 
3*;  in  MsQttpsit  by  two  co-trustees 
lor  money  had  and  rcfceived  to 
their  use,  the  defendant  produced 
a  receipt^  fqr/ 1^  .f^oonrrgiven  by 
one  ot  the  plaintifis}  Held,  (hat 
'khW'witk  litX'  ctHidtisii^,  knd  that 
^v{derr6«  ^^ifes  ptode^  ndmhted  to 
^etv*^thAtf  tW  gmng'df  thi  reteipt 
'^'^im'U  ^ueiii\^\fimitBtti6x^,  and 
'  Ihitt  tht^tfMMf  hM  hiji  beetr  paid, 

-  6Wtf."l   '-»»'^J^"-'     ''""'  -'421 

4.  if:  abd' >C^<', ^^t^mMl'^m^Hf^rica, 

'  i5iii)^loyed'J3'«VYdsident  Hi  Slfr^kg" 

^kM'f'ktthk'cij^tiiryi  to  piir<Aase 

'  and  ship'  good^  for  tlhetti.    O^  ac- 

d^ubt'of  ^treh  purchases  thi6y  dent 

'  to  .B.  a  bill  drawn  by  €«,  in  Ame- 

fkfff  en  D.I  in  Landanf  hot  did 

not 
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not  indorse  iU  A  employed  his 
baofcers  to  present  the  bil)  for  ac- 
ceptiMiae.  Z).  refused  to  accept, 
but  of  this  the  baojcers  did  not 
give  iK>ti«e  iwtfU  the  day  pf  pay- 
noent*  wjien  it  wasAgdu  presented 
aiid  dishkoooured*  Before  the  bill 
•firived  ia  this, country  C.  becfime 

;.  baokrupti  and  Ue  had  not  either 
when  the  bill  was  draiyn,  or  at 
any  time  before  it  biecame  due, 

M  ia«y  funds  in  the  bunds  of  D>p  the 
,  4«aw€)e4     la  Au.actioa   by.i?. 

..  aigainstitbe  biA^ers.  £pt  ne^glecting 
\  to  give  biro  xH>tice  of  the  non- 
AQoeptaiH^e  of  the  bill :  lield,  that 
iqasinuch  as  A*  and  Co.  not  h^ing 
indorBed  the  bill,  were  not  entitled 
to  notice  of  the  dishonor,  and 
still  remained  liable  to  B.  for  the 
price  of  the  gotfds  sent  to  them, 
and  the  drawer  was  not  entitled 
to  notice,  as  he  bad  no  funds  in 
the  hands  of  the  drawee,  B.  could 
not  recovei^  the  whole  amount  of 
the  bill,  but  such  damages  only  as 
he  had  sustained  in  consequence 
of  having  been  dielayed  in  the  pur- 
suit of  his  remedy  against  the 
drawer.  Van  Wart  v.  Woolley^ 
Letm,  MoUliety  and  Gordon^  A/. 

.     6G.^.  P4ge439 

.5»  In  assumpsit  for  goods  sold>  it  ap- 
peared thftt  ;tbe  plain tiif>  a  jew- 
dler,  in  the  course  of  two  n)qnthB 
delivered  articles  of  jewelry  to  the 
wife  of  the.  defendant*  amounting 
in  value  to  63/,  It  appeared  that 
tbe  defendant  was  a  certificated 
special  pleader,  and,  lived  in  a 
ready  fiiraished  house,  of  which 
the  aranual  rent  was  200^ ;  that  he 
kept  ao.  man  servant;  that  his 
wife's  fortune  upon  her  m^riage 
was  ies&  than  4000/. ;  thst  she  had 
at  tbe  .time  of  her  xnarri^ge  Jew- 
^ry  suitable  to  her  copditipn.;  and 

•  .tbet  she  had  never  wpm  in  her 
.•hitfband's  presence  any  arlicles 
fttrfliahed  her  by  the  plaintiff;  it. 
apprfiaredi  .also»  that,  tbe  pliMnti£pJ 


tirh^n  he  went  to  tbe  defendant's 
house  to  ask  for  payment,  always 
ei^quired  for  the  wife,  and  not  for 
the  defendant:  Held,  that  tbe 
goods  so  furnished  were  not  ne- 
cessaries, and  that  as  there  was  no 

.  evidence  to  go  to  the  jury  of  any 
assent  of  the  husband  ^o  the  con- 
tract made  by  his  wife,  tbe  action 
.  could  nqt  be  maintained.  Mon* 
iague  v«  Benedict,  H.  5  &  6G.4to 
Page  631 

6u  In  assuff^psit  for  work  and  labour, 
and  money  expended  in  the  pur- 
chase of  shares  in  a  concern  called 
'*  The  Equitable  Loan  Bank  Com* 
pany  -^  it  appeared  that  the  com- 
pany professed  to  have  a  capital 
of  2,000,000/.,  in  shares  of  StiL 
each ;  that  a  deposit  of  1/.  per 
share  was  required  on  the  delivery 
of  certificates  for  shares  to  the 
holders ;  that  the  shares  were  to 
be  transferrable  without  any  re* 
stri(;tion.;  and  that  tbe  holders 
were  to  be  subject  to  such  regu- 
lations as  might  be  contained  in 
any  act  of  parliament  passed  for 
the  government  of  the  society, 
and  in  the  mean  time  to  such  re- 
gulations as  might  be  made  by  a 
committee  of  management.  No 
evidence  was  given  as  to  the  par- 
ticular objects  or  tendency  of  the 
company ;  Held,  that  upon  this 
evidence  the  company  was  to  be 
considered  illegal,  and  within  the 
operation  of  the  6  G.  1.  c.lS,  as 
having  transferrable  shares,  and 
affecting  to  act  as  a  body  cor- 
porate without  autbori^  by  char- 
ter or  act  of  parliament,  and  that 
plaintiff  eonaequeotly  could  not 
maintain  his  action,  which  arose 
out  of  an  illegid  transactiop*  Jb- 
sepks^.PArer,  H.  S&eG.^  639 

?•  A  certificated  conveyancer  may 

maintain  an  action  to  recover  a 

jcompensgtion  for  business  done. 

.  Pouchfif  V.  NortnaHf  i/.5  ^ 6  0*  4. 

.  .      .  .  744 

8.  Where 


ATTORNEY. 


BANKRUPT. 


8.  Where  the  tenant  of  certain  pre- 
mises underlet  a  part  by  deed,  and 
the  original  landlord  distrained  for 
rent  upon  the  under-tenant :  Held, 
.    that  assumpsit  would  not  lie  by 
.   the  latter  against  his  lessor  upon 
.   an  implied  promise  to  indemnify 
.    him  against  the  rent  payable  to 
the  superior  landlord.     Schleucker 
v.. 3f orwry,  H.5&6GA.  Pace  789 
*9*  Where  a  scheme  for  establishing 
a  tontine   was  put  forth,  stating 
that  the  money  subscribed  was  to 
.    be  laid  out  at  interest,  and  after 
some  subscriptions  had  been  paid 
to  the  directors,  in  whom  the  ma- 
nagement   of    the    concern    was 
vested,  but  before  any  part  of  the 
money  was  laid  out  at  interest, 
the  directors  resolved  to  abandon 
the  project :  Held,  that  each  sub- 
scriber might  in  an  action  for  mo- 
ney had  and  received,  recover  the 
whple  of  the  money  advanced  by 
him,  without  the  deduction  of  any 
.    part  towards  the  payment  of  the 
expences  incurred.  By  the  scheme 
it  appeared  that  the  money  sub- 
scribed was  to  be  laid  out  at  in- 
terest, and  to  enure  to  the  benefit 
of  the  survivors ;  the  subscribers 
were  to  be  governed  by  regulations 
made  by  the  directors,  and  at  the 
end  of  a  year  shares  were  to  be 
issued,   and  to  be  transferrable : 
Held,  that  this  was  not  an  under- 
.    taking  within  the  operation  of  the 
statute  6  G.  1.  c.  18.     NockeUs  v. 
Crosky  and  Others^  H.  5  &6G.4t, 

814 

ATTORNEY. 

See  Action  cm  the  C  a  sb,  5.  Lien,  1. 
Pleading,  40.  Practice. 

1.  The  court  will  order  an  attorney's 
bill  to  be  taxed,  though  it  consists 
merely  of  a  charge  for  drawing  a 
warrant  of  attorney  and  attending 
a  defendant  respecting  it.     fViUon 


Gent,  one,  Sfc,  v.  Gutteridgey  7*. 
5G.4..  Pagcl57 

S*  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
action  against  those  recovered  in 
a  cross  action,  an  attorney  has  a 
Hen  on  the  judgment  obtained  by 
his  client  against  the  opposite 
party,  to  the  extent  of  bis  costs  of 
that  cause  only.  Stephens  v.  WeS' 
ton  and  Griffiths,  M.  6  G.  4.     635 

3.  A  special  case  was  stated  for  the 
opinion  of  the  Court.  The  greater 
part  of  the  statement  was  fictitious. 
The  Court  fined  the  attorney.  In 
the  Matter  qfElsam,  an  Attorney, 
M.  5  G.  4.  697 

AUTREFOIS  ACQUIT. 
'  See  Pleading,  31: 

AWARD. 
See  Abbitramsnt. 

BAIL. 

See  Practice. 

BANKRUPT. 

1.  A  debt  contracted  in  England  by 
a  trader  residing  in  Scotland  is 
barred  by  a  discharge  under  a 
sequestration  issued  in  conformity 
to  the  64  G*4.  r.l37.  in  like  man- 
ner as  debts  contracted  in  Scotland* 
Sidatoay  v.  Hay,  T.  5  G.4.         12 

2.  The  assignee  of  a  bankrupt  is  not 
liable  to  the  messenger  under  the 
commission  for  fees  due  to  him 
before  the  choice  of  the  assignee. 
Burwood  V.  Fekon,  T.  5  G.4.     43 

3.  Where  a  private  act  of  parliaoienti 
entitled  *'  An  act  to  enable  a  cer- 
tain insurance  society  to  sue  and  be 
sued  in  the  name  of  their  secre- 
tary,*' enacted  that  they  might 
commence  all  adions^  and  sutts  in 
his  name  as  nominal  plaintiff:  Held, 
that  this  did  not  enable  the  secre- 
tary to  petition,  on  behalf  of  the 

society, 
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-  ^h  ill>8f^  (tbviMbMrtil  tte  tftlgittal 

^•thiBitetatBiaiidiitfbdl  of  tfW'i^d 

"tiBw  4piiMi^b(ntterittiid  JE^JP., 

''  B.  JBW }  anb  JirU.  Im^hm^^s '  as 

.te:*^  HM,'' tint  tkis  was  s«<»^ 

'  teitK  ifithincta»«x{>reM  «i«riiieht 
^fatt  jn  BiltgiiQieot  *<tfclte  ^bank- 
rupt's eBkcl*.wiB  Ddtide;  ftr  thht 
the  ttcpHMion  '<  wdgntes  «^  ilbt^- 
BmA"   migiit  ittean'*''  ^nom  to 
whom .  an  anignmetit   hili   Men 
made  f  «nd  the  5  G«^  4?.  Sa  «.  %. 
Itttingdireeted  the  choice  of  fl»- 
flil^nees  to^  be>  followed  up  by  in 
MrfgniB^ttt  of  thof  ottMtB  to  the 
poraoitt  'dimBOf  the  Couit  lAight 
ynrnmne  *dttt  lUeb  aa*  assigimietit 
maaaade.^ 
'  aBinl;le,tfaai4hMA>idctioit«iKli^d 
kavobaoi  flrtalif  noAi  iMe  moiMd 
of  sptdal'dkoKKMr...  tiltkkfr  v. 
'  P<9iibn#  ^.  ^56.-^.       ''^    •'    -192 
&  Ike  iGotat  mil  ovkl-  ah  ecMMvk- 
^mho  MieatsMI  on^therhail  pUtee 
>iks  flttidB^eaiwbare  AetdeAmdatials 
(0Btid0diiti»?ba^Biiobai«»i  MTi^if 
4n8ta>d|»9(iai|d!viiifer8fOBfi4rti4iM^3a 
'itlMdhatioiahlaiMii^rit  ooMiflbale 
,^jiiiaBrmHiiHiBdiiiiirMiDflhaMLriipt<»y 
^iiifoito  tnailv  fidHidal  mbt  fpldi^at 
^!pttig^iit«a«bntihiaiii«fi'»th(»Cotth 
MHt«ftdithcE*ttdil(bti>iiiDtkniii  ihol 
n :  /yhiiiilnfuwhuit  Hadfbflpwriiaai- 
^mpMliaM^iandrhsdiwniitfi^  QSk. 
in  the  poujidite)  mk^ediMriaaidMr 
tlkoaMrtidciiniiiUidoo^saEIbl^ 

ifoaeffoMijfaht  mjdAia  oaH^^oSMkf 


61  '9P.,  Bl;  oImI  V.  dil¥2<d  bj^«fifc  t^'. 

\  iwBlrigi6dfeW4«k;^  »?   ' 

'  'imreL''«MRmBriid'i;[M^ 

fey  '«(<*; '  B^i^^efi"  ifi 

^  'J4. 'ite  i^oA^flot^^  " 

' '  *  In  •  "l^^oviK  scnonl^' 
'j(ld^eHt»:bfi'ft^' 
:    #ard»  rrtJrW^  frOtti 

Mid'' at  thae^ttnrtJ^_. 
.  •  ^m.  tbtiidhl  #ii^^4iie 
the  deed  bf  diMi)Mtiti«^ 
«oft^anted"tt)^W)|al:b  it'W«»hr 

':  iiMtfiAmMto/ffiMl'tAfiftirihhr^ 

tb^  4^,  A.iiiigtkt^ftMtt  to  the 
'  jM^^metotB  i^e«^rkdl5H4h^'B6kiai; 
tind  fbrtMin  thi»''ha'i^otta'%Me 
a  fien  on  ceft^^eafieda^ciiii^^ 
Ibrtbat  d^bt;'  aHd  "uh^^tti  kii^'Hi. 
deidnity  against  pltrtt^^sh^'  diSU 
which'  ihty  c&^etiiftk(a  <rb  p^. 
Oneinfttalktient  wa^Yeplaced  wMdl 
Akie^  bat  B.-and  €.  faathi^  fiftel 
tovepltfce^e  sec(M(.iiivkw^«^ii^ 
went  (not  wider  '8eifl)Was*MU*nbd 


intOy  whereby  it  was  agre^  ^^« 
i  Che  ttw«llbdk>il''ihociffd4N^'coimi^* 
:  ideredWaIiMnofffi#tt^^^&dlitt'Ae 
.  ^rst^  aiM 'thiit  cifie  t^nl  tfrodtiedd 
!  bf  the  sale'  of  th^i^OOOI.'  5^ 
j  '«ei)fk;?irh9ich'^dMMe»d''d^,]riiJift 
I  ^^ma-  Wfl&BliV  Jii^i^ivt  a^^Mit, 
1  viina^sho^  SiP^fefaia  ip'fC     " 

MAa/#i^^)^i^Mt.'W 

^¥ahie'^rJl5KttDft'»» 

-«0k/>M4!h«^datef«f  <( .-«. 

b«<tei64AtflMttksXlffill^a^ 
iihg>  oltih^%(«Aliigtf  oi§fi^tf>«Mf  W 
siAfe  <hi«tilftriallflifif'<fiW>»<S^tflr 
hi^  aiiaal  [iJfr  f ai^atf itftt  lit  dhl  ■  'W 

*vBV  VAU^MS  ^W^  vRB^Vl UUVIs  IW^CI 

,IMiifblr  i*Pm«l^«Abddtdti. 
^^tH^bilkPAht^  MeT' 

if.  might 


^f4mmmRi 


MB 


4t  pirfttajjw^Hjitev  tii9  jv?m« 

<taim^d  h7..t)ieprjice.pf,  «oaa<^  ^n 

.  Uurd  I;q<  be  .(nkep  ,at)  th^  mic^  pf 

.^  /f  or^s^jls  ^  the,  ^ji.  wb^Ai  Wi  «w- 

fimf^Qf]^  lAfWi  .^i*  f^  Kfhateaor 

>  ^le  it^terVal  bet v«^p  .ibal^  d^r  fmd 

^  tbe  day  $s(ed  ^  fJie  re^rfyoyiftr  «f 

tbut  in8t«$ii^Qt;.af4  JWrther,  ibat 

.  ^.  still  Md.  tba  lien  gUren  bf  tbe 

d^e^  I  ^.  .baviog  paid>Ge^tai9  old 

<^'(>^iief^bm  debU  f^iter  ^Q  left  tbe 

.  cpncern;  Ile)d»,  aecoodlyf  that  be 

.  night  proTfs  for  t))4^e  also.  ^  Wbilat 

^.  xemaiiiedtia  tbe'banl^  h^  re- 

.  jreivad  iif^t^fat  upoo  bia  advatteea^ 

without ,  any  '  dedueticin  •  icr  pro- 

.  per^  tax;  Held,  thirdly «  than  no 

.  .qeductioQ  jras  ta  b€  iiuide  in  ^ e- 

4»pactof  tbat4f«m.the  aum  to  be 

proved  by.  hiniy  JAasmucb  aa  it  did 

.  ^ot  appear  that  the  bankrupts  bad 

actuated  to  government  for  the 

pripetty,  tax  on  the  QH¥^ef  so  paid- 

:  Parker  v^  Bumfh^^om,  cmd  Otk$rsj 

..^•5G,4.     .  PageMT 

7*  JBy  lea^  theLfasordeniiaed  to  Ae' 

losMi^  Br  €oUievy  and  all .  the-  cm- 

.gine«».ipa«binery>  and  o^er  ioi- 

.zileaieQtop  €&Gtai  and  thli^itbtfn 

li\w  QA  ^r  sii/^  th«rHcMbevjr>  ^r 

1^3^  jbft  ttiploy^d  th^namrit^y-md 

At^C)i^iqn64  iq,  a' iseiflniiv  ini^in^ 

^  ¥^l^aM9P/|(^nn•.|qi^^,t  ha^- 

dwp  6w  ^lx)[ear%ai£feitB«^;nN^t 

t^^eiif  jpncvfttipij^  1  ,Th<»ill(eii^4mn- 

»uipedffKpf<9ivjflo  fA]r?:f^«tv  jMiMie 

thp.ii^ntwl^wld  J^  in^wijw  A«  *e 

m^ilPfL;thkJtjf^4MlihiM^4(ifltoe(» 
^rQK)9Q)  Jt^t;r)Pni(/^)^i^a(|ipiL(ikr 

ggTaiffpa  tbfii  li?ific>a  ahonM  laairie  aiid 


>riiilMyaMteiiididiiaee«9nl^^ 
.Ti4«WthMtilb,ilKinadr:aiiAJtpken 
>  )b(y  ,t|iti  indiffecM^)  pei^(viaviai>e 
jufVtfffiiMlifty;  tbQipaatia»iiiiBm»ict^ 
'j;Hr^»  «(ibf«0Miilfifd4;attd.^iich 
..  jf^r^taiyivbiuiM  teontiHitradJvith 
.]>hi9/t^bmii  fii«awfe<:.iMr«it<u^rfmd 
1 , 9;^ltow4n..VaiMii>thali1tlMndi0araiKe 

hjBh9<ilii  te  iiiidt^'^JaiidUDtdtbr 
r.|«aanfe  to  IW'iCtthbi^aKdDidh^'leig 
i  iliWM«HMM)Or  lefta  tliialii^Aie 
,;«t..th6;tiaieiDflrihO:dettiag^  w^Jhe 
.  teoanl^  en|eiQad;ttid.dBaipjtf  the 
ceUMiy*  iiiaidii»tlrp»q:».«ndci}pl- 
.AQf  i^^lhe.fmjMiitlxifilh^xEttt, 
(the  k«0e  bftaamaL  foiAafed*  ^d 

4n  .<|e€iapOat  in  2Vt>%iterai  1616, 

],but  did  HQt>  exMuie.hia  imt'of 

poneivim  unlil  the.^lih  of  illb- 

^:vemifir  mo.. .  Qa  the>  folldwing 

4bj  ^  tenant  cpaunittad  am  wet 

.  iff  banbruptc^*    Thd  Joase  baraig 

Jieeoi^aimeited  by  ib«AQtof4jlke 

feeaatiti  no  ioventooy  or  vahmien 

0f  the  jBMidiirwi.  aikd  eihOTdKwta 

.avMd  things/  baiouii^  to  4fae-  -oql- 

Uerkh  xaa..  itele  ;lli»ee-  ■uniha 

before  the  detenninatipBi  af  ^ahe 

dmniMA  .HeM^>  lia«rlsver,  ar  the 

:  tanmif  bj  bAi Maniaiiiattii  IniidcMr- 

.ininMlte  leaae^.Mfll  had>«l|er^by 

^  Mndered  it  uniMedcAl^'linrttie 

.  JaMttoKdrfta^btae  ^liidioui^  mMde 

ti|Ilt^-t.«i9ilib»^  befioMolM  ndeM- 

'mtittCkififtob&lboiddBdaa^ithii:  tie 

;JaMi  tafiAdotifledfiwilhbQbiiaay 

h8«i&ftaliiBtitadiiivibg£bee|t)aiaide» 

I  )laMiMHiiar  tbdpfifaa^oni«llthia& 


i  j|iled>i^  idle  kittlki^  i^mH  the)4*- 

;  jl0i^tfi^iff»<afi>tliiiidaMii>ih^TOqh 

;  forfeitweidUiditfaiteMoi^asiited 

!  ^IHfi<i— Hfii  I  hliiiii  jipffaaAabnriliven 

t  .^  iinttiMdUbiilfiwaalidi4>4qilie 

ilteank«aifiDg)tlidtaiimuoq  nd}  ni 

}i:..1I^djlaeooDdiy)ntiai<>iiieimil*t 

mnfenbad^^wiriniMBabiriail  ocbe 

!4MMeaa(«ii9  aUUrioartdtt|UDtio»4f 

lite  fixturea^db  tedte^i^lfcl^ 

within 
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MLL  OF  EXCHANGE. 


within  tbAHieftniiig  of  file  21  JaeA. 
c.  19*,  biit  a  mere  qualified  right 
to  lue  them'  during  the  term ;  and 
if  they  had  beea  in  his  poMeaalon, 
&Cn  withia  the  Aeaning  of  the 
4itatute»  that  would  have  ceased 

•  whdD  the  landlord  resumed  poffses- 
•ion  on  the  9th  of  November. 

During  the  intermediate  time 
iMtweeD  the  recovery  of  the  judg- 
inant  in  Trinity  term  1818,  and 
the  exeotttioB  of  the  writ  of  hab. 
fac.  pOBS.  on  the  9th  of  November 
1819)  the  bankrupt  continued  to 
work  the  colliery«  and  to  have  the 

.  uae  of  the  machinery  and  imple- 
meatat  Held,  that  during  this 
period,  the  bankrupt  hajl  not  the 
order  or  disposition  of  the  ma- 
chinery and  implements,  within  the 
Hieaning  of  the  statute  of  James. 
Siorer  and  Others,  Assignees,  v. 
Hunter,  T.  5  G.  4.  Page  968 

8.  A,f  a  merchant  in  London,  or- 
dered goods  to  be  made  by  B.,  a 
manufacturer  in  the  eoufitry.  The 
goods  were  made  to  order,  but 
before  they  were  forwarded  to  A., 
B*  committed  an  act  of  bankruptcy, 
and  afterwards  ahipped  the  goods, 
havififf  previously,  but  after  the 
act  of  bankruptcy,  drawn  upon  A. 
a  bill  of  exchange  for  a  larger  sum 
dian  the  price  of  the  goods  or- 
dered, which  bill  A.  accepted,  not 
tiiea  knowing  Hiat  B^  had  com- 
mitted an  act  of  bankruptcy.  The 
goods  having  afterwards  come  to 
the  possession  ef  A.,  it  was  held, 
«hat  the  asrfgnees  were  entitled  to 

-  veoover  them,  because,  t;he  pro- 
perty in  ithem  remained  in  the 
bankrupt,  both  at  the  time  when 
^e  act  of  bankruptcy  w|ui  com- 
mkted,  and  when  :the  bill  wais  ac- 
cepted by  ^.,^ai^  therefore,  this 
waa  not  a  payment  protected  by 
4ihe  1  Jbc.l.  C.15.  s.l^.\  because, 
i4.«.%ras  not  a  debtor  of  p.  at  the 
time  w^n   the   acceptance  was 

'  giv^ea.    Biehop  and  Others,    As- 


signees^  v^   Cra'wshay  and  Oibert. 
M.  SQ.4f.  Page«5 

BARON  AND  FEME. 

1.  A  woman  divorced  a  meosa  et 
thoro  i^r  adultery,  and  living  sepa- 
rate and  apart  from  her  husband 
cannot  be  sued  as  a  feme  a(ile« 
Lexais  y.  Lee,  T.5G.4t.  291 

2.  In  assiimpsit  for  goods  sold*  it 
appeared  that  the  plaioUff,  a  jew^ 
eller,  in  the  course  of  two  months 
delivered  articles  of  jewelry  to 
the  wifb  of  tlie  defendant,  amount* 
ing  in  value  to  83/.  It  appeared 
that  tliQ  defendant  wa$  a  certifi- 
cated  special  pleader,  and  lived  in 
a  ready  furnished  house,  of  which 

.  the  annual  rept  was  200/. ;  that  he 
.  kept  no  man  servant;  that  his 
wife's  fortune,  upon  her  marriage, 
was  less  than  4000/.;  that  she  Irad 
at  the  time  of  her  marriage  jewelry 
suitable  to  her  condition,  and  that 
she  had  never  worn,  in  her  faus« 
band^s  presence,  any  articles  fiir* 
nished  her  by  the  plaintiff;  it 
appeared  also  that  the  plaintiff, 
when  he  went  to  the  dcfendaat's 
house  to  ask  for  payment,  always 
enquired  for  the  wife,  and  not  for 
the  defendant:  Held  that  tike 
goods  so  furnished  were  not  ne- 
cessaries, and  that,  as  there  was 
no  evidence  to  go  to  the  jury 
of  any  assent  of  the  husband  to 
.the  coDtsact  made  by  hia  wife,  the 
action  could  not  be  maintained. 
Monteigue  v.  Benedict^  H^SAl  SO.  4*. 

6B1 

BASTABUY,  ORDER  OF. 
See  Appsax.,  2. 

BlUi  OF  EXCHANGE. 

1.  Where  a  bill  of  exchange  was 
given  for  the  principal  ntot^ey  lent 
and  interest  to  |iccrue  due  on  a 
usurious  contract,  and  %eft»re  the 
bill  became  due,  the  lendar.  ad- 
vanced 


BILL  OF  EXCHANGE. 


fM9 


vanced  a  further  saih  of  money,  on 
the  general  credit  of  the  bbrrower, 
which  enabled  the  latter  to  pay  the 
bill,  it  was  held  the  payment  of  the 
ufiurious  interest  was  complete  as 
soon  as  the  bill  was  paid*  Wrighi 
T.  Laing,  T,  5  G.4f.  Page  165 
2.  Certain  bills  of  exchange,  drawn 
upon  and  accepted  by  the  E.  L 
Company  in  favor  of  W.  H.  in 
India,  were  afterwards  indorsed  to 
X).  and  C  by  an  agent  for  W*  //., 
under  a  supposed  authority  given 
by  a  power  of  attorney,  which  was 
seen  and  inspected  by  the  ac- 
ceptors; D.  and  C  indorsed  the 
bills  to  B.  and  Co.  their  bankers,  in 
order  that  the  latter  might,  as  their 
agents,  present  them  for  payment 
wTi^n  due ;  B,  and  Co.  put  their 
names  on  the  back  of  the  bills  pre- 
sented them  for  payment,  and  re- 
ceived the  amount,  which  they 
soon  after  paid  over  to  their  prin- 
cipals. It  was  afterwards  disco- 
vered that  the  power  of  attorney 
given  by  ^.  //•  did  not  authorise 
his  agent  to  indorse,  the  bills,  and 
the  administrator  of  W,  if.,  in  an 
action  against  the  acceptors,  re- 
covered the  amount  of  them. 
The  acceptors  then  brought  an 
action  against  J5.  and  Co.,  and 
declared  on  a  supposed  undertaking 
,  by  them,  that  they,  as  holders, 
.  were  entitled  to  receive  the  amount 
;  of  the  bills.  The  jury  found  that 
the  plaintiffs  paid  the  bills  on  the 
^  faith  of  the  power  of  attorney,  and 
not  of  the  indorsement  by  tnc  de- 
fendants, and  that  the  latter  paid 
over -the  u^oney  before  th^  had 
notice  of  the  invalidity  of  the  first  in- 
dorsement :  Held,  that,  under  these 
circumstances,  the  plaintiffs  could 
not  recover  against  the  defendants. 
'  SCfttble, '  that  an  indorser  doe^ 
-'Ifbt'iriipMedly  Wtt^rattt  the  vrfidity 
•  6f  prmr  ^nddrsementt;  The'Etst 
-hi^H  'tJtmpaity^.  ^TrtHbn'  tend 
<Mefs,  T.5G.^.     *  'ABO 


8.  CertaJn  blHs  of  exefaange  pur- 

'  ]^rti»g  to  have,  amongst  others, 
tile  Indorsetatnt  of  JF/.  atid  Oo. 
bankers  of  Manchester^  w«re  pre- 
sented Ibr  payment  hi  London,  at 
a  house  wb^e  the  a^eptance  «p- 
^  pointed  them  to  be  paid ;  p^iyment 
being  refused,  fhe  Yiotary  who 
presented  themv  took  theiki  to  the 
plaineHF,  the  Ixmi&n  correspotid^t 
ef  H.  and  Co.,  and  asked  him  to 
take  up  the  bills  for  their  honor. 
He  did  so,  and  struck  oat  the  In- 
dorsements sabse«)«ient  to  tlicrt  of 
H,  and  Co.,  and  the  money  Was 
paid  over  to  the  defendants,  the 
holders  of  the  bills.  The  same 
morning,  it  was  discovered  that  the 
bills  Were  not-  gennine,  and  that 
the  names  ef  the  drawer,  accepter, 
and  //.  and  Co;  were  forgeries* 
Plaintiff  immediatehr  sent  notice  to 
the  defendant,  ana  demanded  to 
have  the  money  repaid.  This  no- 
tice was  given  in  time  for  the  post, 
so  that  notice  of  the  dishonor 
eourd  be  sent  the  saipe  day  to  the 
indorsers :  Held,  that  the  plaintiff 
having  paid  the  money  through  a 
mistake,  was  entitled  to  recover  it 
back,  the  mistake  having  been  dis- 
covered before  the  defendant  had 
lost  his  remedy  against  the-  pWor 
indorsers:  Held,  secondly,  that 
the  rights  ef 'the  parties  were  not 
altered  by' the  c^rasnre  «f  the  In- 
dorsements, that  having  been  detae 
by  mistake,  and  being  capable  of 
explanation  by  evidenecb  WMin^ 
son  and  Others  r.  Johnfiwte  kfid 
Others,  M.  5G»4.  Page 428 

4.  A.  and  Co.,  resident  'in  Amerka^ 
entployed'S^.,  Resident  dLtBtrmng" 
ham  in  thisoountfy,  to  forehase 
•and  ship  goods  for- them.     On  ac- 

'  count  of  stfch  purchases  they  sent 
to  B.  a  bill  drawn  by  C  in  America 
en  D.'in  London,  but  did  not  in- 
dorsek.  ^.  emplcnred 'his bankers 
to  pi^seM  the  bill  for  aeoeptanee. 
D.- refused  te -accept;  biit  tX  this 

the 
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CARBIBR. 


Ifae  -baakesi  did  not  gire  notice, 
until  the  day  pf  payiomt^  when 
it  wat  again  preiented  ei|d  dis- 
bonored.  Before  tbe.^bill  arriyed 
in  thia  countrvt  C.  became  bank- 
rapt,  and  he  had  not  either  when 
the  bill  was  drawn*  or  at  any  time 
before  it  became  due^  any  funds  in 
the  hands  of  JD.,  the  drawee.  In 
an  action  by  JB.agJUnst  the  bankers 
for  neglecting  to  give  him  notice 
of  the  non-«cceptance  of  the  bill : 
Held,'th|U  inasmttcb  as  A.  and  Co. 
net  haying  indorsed  the  bill,  were 
not  entitled  to  notice  of  the  dis- 
honor, and  still  remained  liable  to 
B.  for  the  price  of  the  goods 
•ent  to  thexni  ai^d  .the  drawer 
was  not  entitled  to  notice*  as  he 
had  no  funds  in  the  hands  of  the 
drawee;  B*  could  not  recover 
the  whole  amount » of.  the    bill, 

,  but  such  damages  only  as  he  had 

.  sustained  in  consequence  of  having 
been  delayed  in  the  pnrsuit  of  his 
remedv  agiunst  the  dr^er.  Van 
Wart  V.  IVooUey  and  Others^  M. 
S  (?.4.  Page  4S9 

6.  MHiere  a  bill  of  exchange  was  sta* 
len  during  the  night,  and  takep  to 
the  office  of  a  discount  broker 
early  in  the  following  morning, 
by  a  person  whose  features  were 
known,  but  whose  name  was  un- 
known to  the  broker^  and  the  latter 
being  satisfied  with  tbs  name  of 
the  acceptor^  discounted  the  bill, 
according  to  his  usual  practice, 
without  making  any  einquiry  of  the 
person  who  l^rought  it;  Held  that, 
m  an  action  .on  tbe  bill  by  the 
broker  against  the  acceptor^  the 
jury  were  properly  directed  to  find 
a  verdict  for  the  defendant,  if  they 
thought,  that  the  plaintiff  had 
taken  the  bill  under  circumstances 
which  ought  to  have  excited  the 

.  suspicion  of  a  prudent  and  careful 
man;  and  they  having  found  for 
the  defendant,  the  Court  refused 
to  disturb  the  verdict.  GUI  v*  Cu- 
iitt  and  Oiher$,  M.  5G.^.        466 


BOND. 

1.  Where  ,a  fon^gn  .piince  gave 
bonds,  whereby  he  4eclar«l  him- 
self and  his  successors  bound  to 
every  {>er8on  who  should  lor  the 
time  being,  be  the  holders  ^f  the 
bonds  for  the  payment.of  the  prin- 
cipal and  interest  in  a  Qertain  man- 
ner: Held,  that  thi;  property  in 
those  instruments  passed  by  the 
delivery,  as  the  property  in  bank 
notes,  exchequer  billsy  or  bills  of 
exchange  payable  to  bearer;  and 
that  conseouently  an  agent  in 
whose  hanos  such'  a  bond  was 
placed,  for  a  special  purpose,  might 
confer  a  good. title  by  pledging  it 
to.  a  person  who  did  not  know  that 
the  party  .pledging  was  not  the 
real  owner.  *  Georgier  ¥•  MkvUk 
and  Another,  T.5G.^     JPa^e  45 

2.  A.  B.  seised  of  lands  hi  fee  simple 
at  the  time  of  her  death,  in  the 
possession  of  a  tenant  from  year  to 
year,  died,  leaving  C.  D.  her  heir 
at  law.-  m  rent  was  ever  paid  to 
him,  it  being  supposed  that  the 
lands  passed  to  ^  q^visee  under  the 
will  oTA.B.  After  the  death  of 
CD.,  his  son,  and  hdr  at  Jaw 
brought  ejectment' and  reoovored 
the  lands*  In  debt  against  the  son 
as  heir  of  C.  D.,  on  a  bond  given 
by  the  latter^  to  which  the  mo 
pleaded  no  assets  by  descent  from 
his  father,  it  was  held  that  the  &- 
ther  was  seised  tnfaa  of  the  landa 
in  question,  that  they  deacended 
from  htm  to  his  son,  and  vera 
therefore  assets  in  die  hands  of  the 
hitter,   liable  to  the  hood  debc 

'  BuMtf  and  Amaihtf  Kffitrfery,  v. 
Dixau,  T.  6  G.iw         .  Bsge  9W 

CASRIE& 

1.  Thedrivpr ofoiiea  frndhtgi^mnii 
from  London  and  Forl^'ia*li  car- 
rier within  the  mfenin  ^ef  ^the 
9  Car.  1.  c4.»  and  bMe-  #•  be 
convicted  in  the  penalty  of  90r. 

for 


CHARTBIUPARTY. 

for  tra^elKng  on  tbe  Lord's  day. 

Ex  parU   SKddkton,    7.  5  G.  4. 

Page  164 

SI  "An  agent  employed  by  a  com- 

'     mefeiu  liou^e  in  London  to  collect 

*    dfebtSs  in  the  country,  dfrliv^ered  a 

'    parcef  6ontsfinirtg  bank  notes  to  a' 

cmmdon  carrier,  to  be  forwarded- 

io  his  principals  in  London,  which 

parcel  was  lost.    The  carriers  had 

f'tftck  nwhse,  that  they  would  not 
e  accountable  for  parcels  con- 
taining bank  notes.  The  agent 
had  no  knowledge  of  such  notice, 
'  but  the  principaTs  had :  Held,  that 
it  was  their  duty  to  have  instructed 
their  agent  not  to  send  bank  notes 
by  that  carrier,  and  that  the  latter 
was  not  responsible.  Mayhem  and 
another  v.  Eatnes  and  Another^ 
H.5&6G.^.  601 


CERTIORARI. 

I.  An  ejectment  brought  in  an  in- 
ferior court  on  a  lease  execnted 
and  sealed  on  the  premises,  which 
were  within  the  jurisdiction  of  the 
court,  may  be  removed  to  this 
Court  by  certiorari,  if  there  be 
any  ground  for  believing  that  it 
cannot  be  impartially  tried  in  an 
inferior  court.  Patterson  dem. 
Gradridge  ▼.   Eades^  M.  5  G.  4. 

550 

^.  The  appointment  of  surrey ors  of 
highways,  under  the  13  G.  3.  c.78., 
cannot  be  removed  into  this  Court 
by  certiorarL  The  King  v.  The 
Justkes  of  5Sr.  Alban's,  H.  5  & 
6  0. 4. 


COMPOSITION. 


'889 


CHARTER-PARTY* 

Whbre  the  commander  of  &  ship 
entered  iota  a  phartef-party  (not 
under  seal),  wherry  the  charterer 
.  -ngr^eA  *te  ftty  fW|^  g€»erally, 
without  aayidg  to-  whom :  Held, 
that  the  owner  iiavuig  demanded 
aad  recctvaAihelreigbty  the  bom* 

.      *Vo*.IU, 


niander  coald  not  oMtflitsrtfi  an 
action  for  it  agakiat  the  chaif  erer, 
although  he  had  given  him  notice 
BQt  to  pay  it  i»  any  one  bot  him- 
adf.  AMmon  v.  O^fo^rM,  i/. 
6AeG.^  Pftge647 

CHURCHWARDENS. 

Sis  SSTVI^BMXKT  BT  ApPllXKTaCB- 
SKIP. 

COMMITMENT. 

Sec  CovviCTioVy  2* 

COMPOSITION. 

1.  A  tenant  conveyed  his  interest  ia 
leasehold  premises  to  trustees  for 
the  benefit  of  h1^'  creditors,  by 
deed  containing  a  proviso,  that  if 
all  and  every  of  the  creditors  should 
refuse  to  execute  of  consent  to  the 
deed  within  six  mbnths  from  the 
date  thereof  it  should  be  void: 
Held,  that  the  non-execution  of 
the  d^ed  by  a  particular  creditor, 
was  not  evidence  of  a  refusal  by 
him  to  execute  or  assent,  but  that 
it  was  incumbent  6n  a  party  seek- 
ing to  avoid  the  deed  to  shew  a 
positive  refusal  to  execute  or  as- 
sent to  the  dcied.  •  Holmes  v.  Love 
and  Tucker,  T.5GA.     .  ^    ,242 

2.  In  an  action  by  the  assignee  of  a 
bafikrupt,  it  was  referred  to  an 
arbitrator  to  take  accounts  be- 
tween the  parties,  with  Hbertv  to 
hhn  to  state  on  the  face  or  his 
award  any  point  of  law  that  e^h^ 
party  migh  t  require.  The*  arbitra- 
tor by  his  award  found  the  follow- 
ing facts.  The  defendant,  before 
the  bankruptcy,  had  accepted  bills 
drawn  upon  him  by  the  bankrupt. 
These  bills  had  been  paid  away  to 
Creditors  of  the  bankrupt.  At  the 
time  of  his  accepting  the  bills  the 
defendant,  as  the  agent  of  the  bank- 
rupt, had  in  his  hands  money  of 
the  bankrupt  to  the  full  amount  of 

5  M  th« 
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the  sum  for  which  the  bHls  were 
drawn,  and  these  funds  had.  not 
been  withdrawn  at  the  time  of  his 
bankruptcy.  After  the  bills  be- 
came due  respectively,  and  bufore 
the  act  of  bankruptcy,  the  holders 
o^  the  bills,  in  order  to  relieve  the 
defendant  from  his  responsibility 
to  them,  took  from  the  defendant 
a  composition  upon  the  accept- 
ances, and  delivered  up  the  bills  to 
the  defendant ;  but  the  bankrupt 
was  not  a  party  to  this  arrange- 
ment. The  award  then  stated,  that 
in  taking  the  accounts  between  the 
parties,  the  arbitrator  had  not  al- 
lowed the  amount  of  the  sums  for 
which  the  bills  were  drawn  to  be 
set  off  by  the  defendant,  but  only 
the  amount  of  the  composition  : 
Held,  that  the  defendant  was  en- 
titled to  have  the  full  amount  of 
the  bills  allowed  him  in  account. 
Stonehouse,  As&i^nee^  v.  Read^  //.  5 
&6G.4.  PageG69 

CONVEYANCER. 

See  Assumpsit,  7. 

CONVICTION. 

1.  The  driver  of  a  van  passing  to 
and  from  London  and  York^  is  a 
carrier  within  the  meaning  of  the 
3  Car.  I.  r.  4.,  and  liable  to  be 
convicted  in  the  penalty  of  20^. 
for  travelling  on  the  Lord's  day. 
Ex  parte   Middleton,    T,  5  G.  4. 
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2.  In  an  action  against  a  magistrate 
for  false  imprisonment,  the  plaintiff 
proved  a  commitment  for  a  certain 
alleged  offence.  The  defendant 
proved  a  conviction  of  the  plaintiff 
for  an  offence  different  from  that 
recited  in  the  commitment :  Held, 
that  this  conviction  was  no  justifi- 
cation of  the  imprisonment. 

The  defendant,  in  order  to  de- 
prive the  plaintiffofhis  costs  under 
■  the  43  G.3.  c.  141.,  tendered  evi- 


CORPORATION. 

denoe  to  ahevr  tfaat;,^ .  ofiieDce 
mentioned  in  the  ^ctnirictioD  had 
actually  been  commiited  )by  the 
plaintiff:  it  wa8..|)eld,  bowwrer, 
that  that  statute  apptoL  oaly  to 
cases  where  convidioQft  bid  been 
quashed,  and,  tbar^fare^.tbat  the 
evidence  was  not  admisaible  for 
that  purpose.  Qusre,  wkctfier  U 
was  admissible  in  nitigtlMi»  of 
damages.  Rogers  v»  James^  M. 
5G.4,  Page  409 

COPYHOLD. 

1.  The  Court  will  grant  a  mandamus 
to  admit  a  copyholder  claiming 
by  descent  The  King  v.  The 
Masters 9  Keepers ^  Wardens ^  and 
Commoners  of  the  Brexvers*  Com^ 
pani/,  T.5  G.Af.  172 

2.  Seniblc,  that  coparceners  are  en- 
titled to  be  admitted  to  copyhold 
tenements  as  one  heir,  and  upon 
the  payment  of  one  set  of  fees. 
The  King  v.  The  Lord  of  the  Ma- 
nor of  Bonsallt  and  Adam  Wolley^ 
Steivard  of  the  said  Manor^  T. 
5G.4.  173 

CORPORATION. 

1.  Where  a  charter  does  not  require 
the  members  of  a  corporation  to 
be  resident,  the  Court  will  not 
grant  a  mandamus  commandmg 
the-  corporation  to  meet  and  con- 
sider ot  the  proprie^  of  removing 
from  their  offices  non-residenl  cor- 
porators, unless  their  absence  has 
been  productive  of  some  serious 
inconvenience. 

An  alderman  ca  not  boiHid  to 
reside  within  the  borou^».  unless 
that  is  necessary  to  the  discharge 
of  the  duties  of  his  ofBcey  or  re- 
quired by  the  charter.  Thm  King 
V.  The  Mayor  and  Aldermen  rflhe 
Borough  of  Portsmouth i  T.  5  G.4. 
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2.  In  an  action  for  tlie  breach  of  a 
bye  law,  restraining  persons  from 

exercising 


OORFQllATION. 


COSTS. 
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*    exvcUAg^tndesiiitliki  the  limiu 

ofi  a  4:orporate*  thyi  uHiese  they  be- 

.    coine  fieedmen^  die  Qinkrx  mil  com- 

i  pet  the^iiorpcHBettioii'  to  ailov  the 

•  cltlcDdaDb{<ie  impeet  the  b^elaw 
ioi  tkd  eoepDtatKMi  booke*     Uar- 

6.  Wbe«i»  an  iahtibitaiit  of  a  borough 
'    nyyiiiid  'fiir  a-  numdantufi  to  the 
I  inayer  andetevardbf  tlie  borough, 
to  enrol   and  swear  hiui  at  the 
Court  Icet  of  the  borough  as  a  re- 
slant  andtlurgQSB«bUtdid  not  make 
out  an  inchoate  right  in  <fvery  in- 
habitant \o.  he  a  burgess,  or  diat 
any  such  ,  connexion   existed  be- 
tween   thai  corporation    and    the 
cqurt  leet  as  would  make  swearing 
,  .and  enrolment  at  ttie  Jatter  the 
means   of  perfecting  such   right, 
.    the  Court  refused  the  writ.     The 
Khtg  V.  The  Mai/or,  S^c,  of  West 
.  Looe,  H.5&6G,^.  677 

4f.  By  charter,  the  aldermen^  bailiffs, 
ai'.il  burgesses  had  power  to  elect 
two  of  tho  burgesses'  to  be  aUler- 
men  of  the  borough  for  one  whole 
year,  and  they  were  to  have  power 
and  authority  to  execute  by  them- 
selves,  or  m  their  absence  by  their 
deputicf ,  the  office  of  aldermen  of 
the  borough.      Tlie  charter  then 
contained  clauaes  by  which  it  was 
providedi  that.  in.  the  event  of  the 
d^ath  or  rcaiofklof  any  alderman, 
a  new.  one  •might  be  elected,,  who, 
duui^<tbe.i«fflaindbc  of  the  year, 
>  flhoald  elseeult^  tbe  •otfiQe  by  bitn- 
'  aelf  Of  hit  deputy..  Jt  was  then 
provided,  that  in  tbe>.abaeiioe  of 
>}at>|riofubeiA]dennon  6>r  th^time 
bfliag^iUiB^baalifis!  aodi :  capital  bar- 
.geili0S.nH^t<>tIettt''ene*or4none  of 
.tlWkbjirgitasoaAoftiipplythe  vacasicy 
oAvaclncieeiiiTJktaciBubttitMted  al- 
.  di^nAeiii-hftd\na»poweri»  appoint 
I  deputies,.  .XheriB..the»  followed  a 
.clause,   which    directed  that   the 

•  aUehtteikfor.the^one  being,  during 
.tl&e^Ain».  fhey  should   remain  in 


ther  offices,  ahoirid  be  joitiees  of 

the  •  peJice  Mvithiki  the  borough: 
H«ld»  that  thii  charter  •  did*  not 
'eBBblc  tbe  aldermen  ejected  for 
the  year  to  delegate  their  eifice  of 
jilfitice  of  tiio  pea6c»  and,  therefore, 
that  a  -deputy  aldcrmaa  was  aot  a 
justice  of  peac!c  for  the  borough. 

Quare^  whether  since  tbe'staCute 
37  H.  a.*  ti  ^U  s.  3., '  tbe  crown 
.  can  delegate  to  a  subject  the 
power  of  appointing  a  justice  of 
the  peace^  Jones  t.  JVillianUi  //. 
B&6G.4.  Page  762 

COSTJSL    ' 

See  Conviction,  2.^ 

1.  Where  a  defendant  was  by  a 
Judge's  order  allowed  to  go  to  trial 
upon  certain  terms,  upon  payment 
to  the  plaintiff  of  a  certain  sum  of 
money  and  the  costs  incurred  up 
to  the  date  of  the  order ;  and  the 
plaintiff  consented  to  the  trial  pro- 
ceeding on  those  terms  before  the 
costs  had  been  paid :  Held,  that 
the  defendant  having  obtained  a 
verdict,  was  bound  to  pay  "those 
costs,  and  could  not  set  them  off 
against  those  afterwards  taxed  for 
him  on  the  postea.  A&pinall  v. 
Stamp,  T.&G,\,      .  "108 

2«  The  inhabitants  of  a  ttnoUy  not 
within  any  hundred,  a#e  not  en- 
titled to  be  re<*iftiburied  the  ex- 
pcnces  which  they  =  incur'  in  de- 
fending actieiVB  brought  against 
them  on  the  57  G.  3,  c.  19.  *.S8., 
to  recover  the .  damages  dene'  by 
twnqlMaous  assorabljes.  .  Item'*  v. 
•  TheJustitep  >of' Kiug*^  l^nn,  T. 

•  &a.4f.    .J      ..:.■:  '-  .'U7 

S.  U  a  dcfbfkdant  f emovo  an»  indliL*t- 
mont  here  ^  certiorari;  giving  the 
usual  recognisance  under  statute 
'5  W.'Sf  M.  c^'lK,  and^be  ifotlnd 
guilty*  and  die  bcfor^  tlieday^in 
bank,  his  bail  are  liable^to-pay  the 
costs«    Rex  V.  Turner,  T.  6  G*  4. 
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3  M  2  4.  Where 


COURT. 


COVBNANT. 


■jh  Where  a  defendant  was  arrested 
and  bolden  to  special  bail  for  28/., 
and  paid  2/.  into  courts  and  after- 
waros  the  cause  before  it  came  on 
for  trial,  and  all  matters  in  differ- 
ence were  referred  to  an  arbitrator, 
who  had  power  to  examine  the 
parties  and  call  for  booksy  &Ci.  and 
It  wfis  agreed  that  the  co^  should 
abide  we  event;  the  arbitrator 
havug  awarded  to  the  plaintiff  the 
sum  of  1/.  19f*>  a  motion  was  made 
to  allQw  the  de&ndant  his  costs : 
Held,  that  this  was  not  a  case 
within  the  43  G.  S.  c.  46L  «•  S.,  and 
that  the  defendant  was  not  entitled 
to  costs.  Keene  v.  Deebkf  M. 
SG.ii.  Page  491 

5.  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
against  those  recovered  in  a  cross 
action,  an  attorney  has  a. lien  on 
the  judgment  obtamed  by  his  client 
against  the  opposite  party,  to  the 
extent  pf  his  costs  of  that  cause 
only.  Stephens  v.  Weston  and  Grif- 
Jiths,M5.G.if.  5S5 

•     COURT  BARON. 
See  Pleading,  29. 

COURT. 

Upon  error  from  an  inferior  court, 
it  appeared  by  the  record  that  in 
an  action  of  debt,  a  summons  and 
attachment  issued  at  the  same  time, 
and  were  returnable  at  the  same 
time ;  neither  of  them  was  serv- 
ed personally  on  the  defendant. 
At  the  return  of  these  writs  the 
plaintiff  declared,  and  at  a  subse- 
quent coiu't  had  judgment  by  de- 
fault, the  defendant  never  having 
appeared*  and  aaappearaoea  hav.: 
ing^bean  eoSeved  fori  him.  The 
reeordec  q£^  thajinferior'  couit  cer- 
lifi^  ^ImI' tei.be.' the 'praefcioe  of 
the  coupt  accol-diog  ta  immemorial 
custom :  Held,  that  the  custom  to 


declare  agaiost  a  ^effi^daii^  <bi!^e 
entry  of  appe)vrao«e,b[ir,hj|p,,ori)y 
.sQo^  per^^  for.  hm9/«ra«tjt»adin 

Semble,  tfe^t  the.^^ast^pp  Mi  m^e 
A^ufomom  a|9d  amf^bfff#;,a^^e 
same  time  whAf^bBdm.  Wifliams 
V.  Lord  JBagot,[{m  -BrrorJw  AJi * 
6G*4.    ..         ,      ^.   i.,Pagp772 

.'  .    '    h  .>  » 

covejjawt:     ' 

L  Bydeed,.reokiag'tbegraotiof4wo 
distinct  anoHiltca  to  A*.  mAB* 
during  the  lileof  the  granlofa  and 
the  surviTot,  it  was  wimcMed,  that 
C  covenanted  with  Am  and  B.  and 
their  executors,  to  pay  the  aonoi- 
ties,  or  either  of  them,  when  the 
grantors  should  make  dafanlL'  in 
payment :  A*  died :  Held,  thal/the 
interest  in  the  annnitiea  being  se- 
veral the  coveoautwM  also  several, 
and  that  the  adnuity  granted  to  A. 
being  in  arrear,  his  ^ceoutor  might 
maintain  an  action  againBt  (L  Wi- 
thers^ Executor f  v.  Binham  tmd  An- 
other, Execuiors^  T.SG.^      954 

2.  A*  and  B,  by  deed  ^reeking  tint 
C  had  left  their  estates  in  8ti&:t 
settlement,  with  remainder  oi"er  on 
failure  of  issue  male  to  iX),  out  of 
tfaehr  regard  to  D.  and  .eonsidertag 
that  Chad  made  no  other  provi- 
sion for  him^  agreed  with ^D.^  his 
executors  and  odmtnistiBatiocs»  to 
pay  him  an  annuity  for  twenty-ene 
years,  if  A.  and  B*.<»  tket  survivor 
of  them  should  s#  long  liv» ;  smd 
in  case  of  the^eathnfjO*  wirhin 
the  term,,  to  Isb.  child lir  ohiidri^iu 
if  any,  intsnoh'^opoi^iMlcairJ). 
should-  appMaft^ier<f  ngdbfaoltitfrap- 
pointsncsit^:  lo^liof  ithMi  ^qiaaUy ; 
andiif  there ahiHMdteiiiQ^iMdti  to 
.  bis  tlwa-wilc^  so  kttgiASiaheilhQiild 
Dsmaki -a  wjdo14  :  i£h  jooma^nlad 
witb^^»  aadiB^,' AeidiifliLaMMis, 
ftcy  that  in  ctosaiJie  harj^hialier^ 
aheuld  come  idto  ^easestiaoi  4filAe 
said  estates  under  ihe-iritt  of  ».C^ 

then 


COVENANT. 

"  thto  Welt'  ke  to,  ^hk  fcrirg;  cxecu- 

' '  toysi'dt^'adkbfhntiiAtora;  shoald  pay 
16  *^6'  exc^ft^rft  6r  wdmiiiiMnitors 
of  i4v  and  B,9  or  the  survivor*  of 

''thiett?,  ^MistWiSf  of  money  received 
'bfh^^  ^  <5hlldi^;  orwif^,  fbr  tod 
on  a^boufiC  of'the  annuity.   D., 

'  his  Wife  anc(  eHild  died  withb  the 
term;  Wd  it  was  held,  diat  the 
deed  did  not  operate  as  the  grant  of 
an  annuity  for  the  tform  of  twenty- 
one  years  absolutely,  but  that  it  was 
deterintniUe  by  The  death  of  the 

'  *gi<aAtee j  his  ehtldren,  and  wife,  and, 
Sierefore,  tbbt  D/a  administrator 
wag  not  entitled  t<^  ckum  payment 
of  th^  itukui^.     Barford,  Admi- 

Pkige  d08 

S^  Whetey  in  covenant  against  the 
exeeutors  of  A*  B.^  plaintiff  de- 
'clared  that  A^  B*  covenanted  with 
him  and  two  othen,  that  his  exe- 
cx^MtBt  4lrc.  should  pay  to  them  an 
mmui^  for  the  use  of  a  third  per- 
Mn^  and  «rerred  that  the  other  two 
never  seided  the  deed :  Held,  on 
demurrer,  that  all  joint  covenantees 
who  may  sue  most  sue,  and  that  the 
deelamtion  was  bad,  inasmuch  as 
it  did  not  appear  that  any  of  the 
covenantees  had  not  assented  to 
tl^  deed,  although  they  did  not 

-  seal  it. 

Qu»re,  whether  the  declaration 

'  would  have  been  sufficient  if  it  had 
aiverred  that  the  two  covenantees 
not  |oined>  had  refmed  to  assent  to 

•  the  deed?  Petrie  v*  Bury  and 
Ant^her,  Executors,  T.  5  G.4.  S53 
4.  Where  the  tenant,  under  a  lease 
containing  a  covenant  to  repair, 
underlet  the  premises  to  one  who 
entered  into  a  similar  covenant,  and 
the  original  lessor  brought  an  action 
on  this  covenant  in  the  first  lease, 
and  recovered :  Held,  that  the  da- 
mages and  costs  recovered  in  that 
action,  and  also  the  costo  of  de- 
fending it,  might  be  recovered  as 
special  damages  in  an  action  against 
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the  undertenant  for  the  breach  of 
his  covenant  to  repair.  NmoIcy^ 
Wylliey  M.  5  G.  4-.  Page  583 

CUSTOJW. 

Uj)on  error  from  an  inferior  court,  it 
apfieared  by  the  record,  that  in  an 
action  of  debt  a  summons  and  at- 
tachment issued  at  the  same  time, 
and  were  returnable  at  the  same 
time :  neither  of  them  was  served 
personally  on  the  defendant.  At 
the  return  of  these  writs  the  plain- 
tiff  declared,  and  at  a  subsequent 
court  had  judgment  by  default,  the 
defendant  never  having  appeared, 
and  no  appearance  having  been 
entered  for  him.  The  recorder  of 
the  inferior  court  certified  this  to 
be  the  practice  of  the  court,  ac- 
cording to  immemorial  custom: 
Held,  3iat  the  custom  to  declare 
against  a  defendant  before  entry  of 
appearance  by  him,  or  by  9ome 
person  for  him,  was  bad  in  law : 

Semble,  That  the  custom  to  issue 
a  summons  and  attachment  at  the 
same  time  was  also  bad.  WUKams 
V.  Lord  Bagot  (In  Error)  H. 
5  &  6  G.  4.  772 

DEBT. 

A  debt  contracted  io  England  by  a 
trader  residing  in  Scotland  is  barred 
by  a  discharge  under  a  sequestra- 
tion issued  m  conformity  to  the 
54  G.  8.  C.187.,  in  like  manner  as 
debts  contracted  in  Scotland.  Sid" 
amay  v.  Hay,  T.  5  G.  4.  12 

DEED. 

See  Pleading,  15. 

1.  Where  B.  being  indebted  to  A. 
procured  C.  to  join  with  him  in 
giving  a  joint  and  several  promis- 
sory note  for  the  amount,  and  af- 
terwards having  become  further 
indebted,  and  being  pressed  by  A. 
3M3  for 
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for  ^further  security  by  eked  (re- 
citing the  debt,  and  that  for  (i  part 
a  no^^  bad  been  given  by  him  (B) 
and'CV,  and  (h^t  >4.  lixiving  de- 
manded payment  of  the  debt  B, 
had  requested  him  to  accept  a /t/r- 
Mrr  'security),  assigned  to  A.  all 
his  Hotisehold  goods,  id  a$  ajiir- 
ihfr  security,  with  a  proviso  that 
he  should  not  be  deprived  of  the 
possession  of  the  property  assi<*ned 
until  after  three  flays  notice :  Held, 
that,  thi^  deed  did  not  extinguish 
or  suspend  the  remedy  on  the  note, 
but  that  A.  inightj  nolwithstandhig 
tlie  deed,  sue  C  at  any  time.  Ttvo- 
'pennyandBoysy.Yottn^',  T-5G.4!. 
Page  208 
2.  A,  and  B.,  by  deed  (reciting  that 
C.  had  left  them  estates  in  strict 
settlement,  witii  remainder  over  on 
failure  of  Issue  male  to  D.)  out  of 
their  regaM  to  /).,  and  considering 
that  C.had  made  no  other  provision 
for  Jiim,  agreed  with  /).,  his  exe- 
cutors and  adnnnistrators,  to  pay 
Lim  an  annuity  for  twenty-one 
years,  it  A.  and  /?.  or  the  survivor 
oflhem  should  so  long  live;  and 
iir  case  of  the  death  ot'  J),  within 
the  term,  to  his  child  or  children, 
if  any,  in  such  proportions  as  D. 
should  appoint,  or  in  default  of  ap- 

.  pointment,  to  all  of  tliem  equally ; 
and  if  thcra  should  be  no  child,  to 
his  then  wife,  so  long  as  she  should 

,  renii^in  ^  .widow.  /}.  covenanted 
witlf  J.  and  B.,  their  executors, 

,iicM  i^at  in  case  he  or  his  heirs 
iUouTcl  come  into  possession  of  the 

'  said  *^s;t(ite,'  under  the  will  of  C, 
th^'j^tliatj  he,  p.,'  his  heir^,  ^xecu- 
to.r^,  or  acninf^islrators,  should  pay 
to  t'|)p\|L*';^^cut'orjS  or  administrators 
of  ^..and  ,'/?.,  or  the  survivor  of 
ihoro'^  all  sums' of  money  received' 
by  h5m,  his  children,  or  wife,  for 
Wl  on  account '  of  tbe'  annuity. 
I)"Jiis  wife  and  child  died  xvithin 
•the  term,  and  it  was  held,  that  the 
deed  did  not  operate  as  the  grant 


br  an  aii\uitjr  fit  ftt'  'tertu^  of 
tv^enty-orie  yeai**'  a!«!o}tfteJy,  but 
that  It  was  'd^t^r^Jnutile  bV^  the 
death' dfthegrawe^;  hft'cblraten, 
'  and^ifc*.;'  and,  thrin?)Mre.*thW  i>.'8 
adttirnistihatbr  \^as*'hot  ttiWiled'to 
claim  payment  of  tWe  arttrti1ty;'Biir- 
ford;  Ad)ttMstratori  y^'Htudteyr  T. 

.  r.  C,  poi^esserfdf'fand^  fofthe 
re^rdub  of  a  long  teHrf  of  years,  by 
indenture  of  three  parts,  dated  No- 
vember  1st,  VTllk  kelween  T,  C.  of 
first  part,  J.  JV,  and  T.  Z.»  of  se- 
cond part,  and  j&.  A",  of  ihitd 
part,  in  consideration  of  acn  in- 
tended martiage  betweert  f.  C-  and 
E.  K.t  "  and  for  tlic  consrder- 
ations  mentioned  and  expressed  in 
a  certain  indenture  of  tbree  parts, 
intended  to  beaft-  date' after  the 
date  thereof,  and  made  between 
T.  C.  S.  H.y  and  J.  H.  oF  the  first 
part,  JV.  C.  ai>d  J.  K.  of  the  se- 
cond part,  and  JE.  K*  of  the  third 
part,  and  for  other  good  cbn^er- 
ations/'  assigned  the  sard  lands  to 
./.  fV.  and  7'.  L.  for  the  residue  of 
the  said  terra,  upon"  trust  to  per- 
mit and  suffer  T.  C.»  his  executors, 
^'C,  to  receive?  the  rents  for  his 
own  use  until  the  solemnisation  of 
the  intended  marriage,  and  after- 
wards to  permit  T.  C.  to  receive 
the  rents  for  his  life,  and  after- 
wards to  permit  Ae'i^lfe  to  receive 
the  rents  for  her  'life,  and  upon 
other  subsequent  trbsis;  By  in- 
denture of  three  parts,  dafed'A'b- 
innber  2d,  hlV^'bttwten  'T:  C, 
s:h.,  and  j:  //..  6r*e  iii^t^art, 
m  C:  and  ./;  Ki  Af  thi&  ^ctond 
^att,  and  H.  JTi'tf  tftfe'-iWra'part, 
7V  C.  enf^mm  tiitAJl^K.  of 
the  lands^hr^tibtterfhtW^diW  of 
November'  Ik,  l77i,'^tipiift  ^eWtain 
trusts.  Tb^'^Ut^d'^ibiiti^ti  a 
poweKof  attbrttfef.^tt  i]Uii^«(fttsin, 
and  a'  memorar/iWrt  *Wf -*Rveiy  of 
seisin  was  ihdor&ba'&bo>^ft  ''T.C. 
fcontinucd    in  '  tiiosiiMMi '' df  the 

lands 
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knib  from  Uie  1st  of  November 
J  771  till  the  time  of  his  death  in 
1809.    In  ejectment  against  the 

.  executor  of  T»L,,  who  survived 
^{.  }V, :  Held,  tliat  the  term  "  as- 
signed to  t/.  fV,  and  T.  L^  was  not 
destroyed  by  the  feoffment, because 
it  did  not  appear  that  they  ever 

.  assented  to  it.  T>oe  dem.  of  Mad- 
dook  and  Otl^erst  v,  Lynei  and  An- 

:  oAcr,T.5G.i:  Page  388 

DEVISE. 

1.  G.  £•  seised  of  the  manor  of  Af., 
aoDionsst  other  estates  in  fee,  con- 
veyed it  to  trustees  and  their  heirs, 
to  secure  to  his  wife  an  annuity  for 
her  life,  and  subject  thereto  to  the 
.  use  of  himself  in  fee.    G.  E*  by  his 

,  will  duly  executed  to  pass  real 
estates,  recited  and  confirmed  that 

..   settlement,  and  then  devised  to 

(7.  E.  (who  died  in  testator's  life- 

.  time)  and  A*  H.  C.  and  their  heirs, 

,  his  freehold  and  copyhold  estate 
in  S*  and  his  freehold  estate  at  H. 
upon  the  following,  amongst  other, 
trusts;  viz.  in  case  there  should  be 

.  but  one  son  of  his  daughter  E»  D. 
by  her  husband  T.  D.  who  should 
attain  the  age  of  twenty-one  years, 
then  upon  trust  for  such  son,  his 
heirs  and  assigns  for  ever ;  and  in 
case  there  should  be  two  or  more 
sons  of  Mrs.  JD.  who  should  attain 
the  age  of  twenty-one  years,  then 
in  .'trust  for  the  second  of  such 
sons,  bis  heirs  and  assigns  for  ever ; 
and  in  case  there  should  be  no  son 
of.  Mrs.  J>.  by  the  said  T.  D.  who 
should  live  to  attain  the  age  of 
.  twienty-one  years^  then  upon  trust 
^or\si|cb  o^  tlie  daughters,  if  any, 
,.  o^  Uu.p.  by  T.D.  as  should 
.fir^t .l^ tain  the.a^e  of  twenty-one 
I  years*,  or  be  married  under  that  age 

,,  ^Fith  tliQ'Coosentof  the  trustees  or 
Irustee  for  the  time  being  of  that 

,   ^is  will,  and  the  heirs  and  assigns 

.    of  suph  daughter  for  ever«    After 


some  pecuniary  legacies,  the  testa* 
tor  proceeded  as  follows :  **  And  as 
to,  for,  and  concerning  all  the  rest, 
residue,  and  remainder  of  the  pro- 
perty of  which  I  shall  be  possessed, 
or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,  or  over 
which  I  have  a  disposing  power, 
whether  the  same  consists  wholly 
or  in  part  of  estates  of  freehold, 
copyhold,  or  for  years,  money  in 
the  funds,  upon  mortgage,  or  other- 
wise out  upon  security,  or  at  in- 
terest, debts,  or  of  whatever  other 
nature  the  same  or  any  part  thereof 
may  be,  I  give,  devise,  and  be- 
queath the  same  unto  the  said  J,E* 
and  A.  H.  C,  their  heirs,  &c.  upon 
trust  to  sell  and  convert  the  same 
into  money,  to  get  in  debts,  &c., 
and  out  of  the  monies  to  be  so 
raised,   in  the  first  place,  to  set 
apart  50,000/.  3  per  cent,  consols, 
in  trust  for  such  son  of  Mrs.  D. 
who  under  the  trusts  of  a  settle- 
ment now  intended  to  be  forthwith 
made,  shall  become  possessed  of  an 
estate  tail  in  the  manor  of  AT. ;" 
the  residue  to  be  divided  amongst 
the  other  children  of  Mrs.  D. ;  and 
the  testator  made  J,  E,  and  A.  H.  C 
executors  of  his  will.    Some  time 
after  making  his  will,  the  testator 
drew  a  line  across  the  direction  to 
sell  the  property  devised  by  the 
residuary  clause ;  and  after  making 
the  will,  the  testator  purchased  a 
considerable  freehold  estate  in  W. 
and  //.    Testator  afterwards  made 
and  published  a  codicil,  duly  exe 
cuted    to    pass  freehold    estates, 
wliereby,  after  reciting  the  rasure 
before  mentioned,  and  that  he  was 
apprehensive  that  such  rasure,  not 
bemg  witnessed,  might  lead  to  liti- 
gation, he  declared  by  that  codicil 
that  the  sole  intention  of   such 
rasure  was  to  revoke  that   part 
onfy  ,of  the  will  whereby  he  di- 
rected the  sale  of  his  freehold  pro- 
perty.   It  then  proceeded :  '*  And 
3  M  4  I  do 
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I  do  hpreby  direct  m^  ^PRQint  |tet 
the  son  lawfully  ()egpt^^.  of  fiiy 
^daMghtcr  Mrf^l)1  ^q.  shall  fi^t 
*  attain  the. age  of  .twentj-pna.year^, 
filially  00  attuning  suqh  ^g^^  change 
Iiisnamq  for  Ubiat  of  £.;,^nd.t^ye 
aod  devise  to  tlie  sa^i  S9£i^p(  niy 
daugnter^  on  hi^,  attaining  th^<^e 
of  twen^j-one  years,  and  changing 
his  name  to  £.,  all  my  freehold 
property,  Iwfd;^  jtff^ents»  and 
hereditaments,  to  have  and  to  hold 
to  hito>  his  beif^  and  assigns  for 
ever."  Testator  then  appointed  a 
new  executor  its  the  t- ^bm  of «/.  £. 
then  depea/ied*  .<9P^  di4  thar«l^y 
ratify  and  p^finp  Cbe  abpv^men- 
.  tinned  wUl  ^d  testamem,  percept 
as  before  excepted,  Te#tf t9r  died 
without  ag^n  altering  his  wil)  or 
codicil,  ^ving  his  widow  and 
Mr8.D.  his  only  child  and  heir 
at  law,  and  heir  according  to  the 
custom  of  the  manors  of  whicli  his 
copyhold  estates  were  hpldeo,  and 
aisp  his  sole  nex^t  of  kin.  At  the 
death  of  tq^tator,  Mr.  ^d  Mrs.  D. 
had  apd  now  hav^  five  children, «— 
one  son  and  four  daughters.  Upon 
a  case  sent  for  the  opinion  of  U^is 
Court :  field,  firstly,  that  the  de- 
vise pf  the  freehold  part  of  ^he 
estate  At  S^  and  of  %t^  freeh<4d 
farox  ana  estate  {(t/^«.9c^ained  in 
the  lyilj,  was  ,iipt  revoked  by  the 

SepoiulJy.iJhat,tj?e;a¥VH>r,ofAff 
(did  p^  ivji^er.  th,^  rea^d  wj  devise 
cont^.nqd,  jn  f^  |^ti^fr;a  will,  and 
that  supl^  ^yls^yf^,x^oke4  by 
the  cpdicj)."y  *.  /.^^  ,,  .  i.  . 
,  '^Mr^'y^ifW.thst.rqaiw^       ^f. 

^ho  sh^Jf^tUjii;^  tw^tK-pne^ji^flirsj 
^nd^h^ge,Ij4s  nam^,^p  ^.  :  v  •• 
' .  y^ii^Wt  ^^ 

S^ade  m>..wi}J,  passe^j^upd^r  tjin 
»on .  pfj,tliie,,{j|amuff  .Mr^,  J).  ,ifb^ 


)QbaMe.bisliMDetoJS»"  ^ 
.  FiuUy,  .dial-  ihe  aaiph».  ratta 
and  profits  \of  thcv'^aidi  capyMd 
.l^stalr«ft at )S«^and].of  theitaaid firee- 
,bQld  tmW^  frt  tbeiSMWi  pbcie,  and 
itf  the  taM.  freehold  ifinm^AcflMe 
rati  Ataftei  prfliridiagi&f  tbar  iimud- 
teoan^e  jof ilm  dctvisee  thtreo^bo- 
]ong'  ta  ^.  :«•  C^  Aa  aorns^iag 
Uustee  unden  the  vrtli  ofdiertMbi- 
tor,  aotil.ftjfiral  ma  oC^tba.isaid 
plaintiff  Mjrs.2>4sbaU  altaitiiweat^ 
one  years,  or  in  fiiihire  of  sudiaHiii, 
till  a  daugbtti^  diaUafctain  tbafcaga, 
or  be  married  with  «dnsenfe  matmA- 
i«g  to  the  wiiL 

Siaithly,.  that  tb*  intehdadialc 
rfltnta  and  pcofitat  of:  sucb<  of  c^ 
testator's  freehold  estates  jm  are 
eiectually  devised  by  Hm  rodkai 
to  the  son  of  the  plaintiff  Mrs^XL 
who  shall  first  attain  tweaty^ne 
yearS|.  and  obange  hia  oanae  to  JE^ 
ut^til  sucb  events  takeplaoa^  beloog 
to  A.  H.  C«  the  aurvtving  tvasisa 
ander  Che  wtU  of  the  tedtator. 
D^ugfdd  V,  £/t9d#»  i/.  5&6a4. 
Page  706 

2.  A»  by  will  charged  aU  bis  iwi  and 
personal  estate  with  the  payawnt 
of  hia  debts ;  and  tbea».  ttfeee  ^ving 
an  annuity  for  life  to  hia  brotber, 
payable  out  of  hi9  laoda,  devised  to 
hia  wifia  aU  hia  real. and  penooal 
eAtatk  for  the  term  of  ber  Ufi^  or 
at  long  as  she  should  reoMia  bis 
aridow;  ai»d  iounedisAdy.afterbflr 
decease,  or  in  caseiaf  ber'niamage^ 
wliichevar  should  ficst:ha4»penrtWa 
bQ  dm^ted  aU  bittreal  land  ^»* 

\  sQn^  Mate,lo>l»eidjvided«ccoedn 
ing  ,tp  the  atatuie  Qf  distiiib*tiona 

1^4^  jdiali:by.Abi$:]iriU:Uiei;iainMi 
nptfiu^y  ;dcnria»ii«)n>oy/.poaMP'/of 

tjb^  imt^u^f  ^oaaijDairiagb  a£ 
tt|9. ;  JHridow^. .  riom^^^y.  ^Akaiast 

3.  P^vis^  ^raU  mjt  9fU<fi^  ^^^ 

estate, 
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Mtalei  m^d'  all  the  iaail,  Sec  of 
which  it  conkisU ;  uttd  then  mil  my 
'Penlim.CasUeBsUtB,  n^hich;  as 
weH'ftt  nif  Btiton^  Ftfry  estate. 
Has*  in'theiiaouiity  of  Giamo^ean. 
The.>r)r.  fa^Mkl  a  sfieoial  verdlGt, 
aiaibf  thftwtQof  cbafcOiar  ofthi! 
davisor^  aocU  deads  pf  laasd  >add 
fftlaaaa '  aatecofead' « upon •' the  «w#- 
;riBgo  'of  tba  datisoV  aod  scortain 
f ohadulte  thateto  'diuMiited,>  puf- 
porting  to<caalaiik  apartieidar  ao- 
opuat  of  the  lairard  fyarishea  and 
tenemanU'  comppehoncled  ia  the 
estaoa  of  the  da  tisor's  father.  Under 
the  head  of  tfaa  Brecon  estates  was 
a  parish  called  LyvmUi  which  con* 
laiood  the  measaaga  Ibr  whieh  the 
4$acimeiit'Was  broaghi,  and  under 
the  ^adi'Of '  GUmwganshiffM^  ea- 
saiaa  -waB  a  -parish  called  BriUn 

At  (ha  trial  the  defendant  of- 
fiarad  to  give  in  evidonoe  account 
hooka  of  former  stewards  of  the 
davmr  and  her  predecessors,  own- 
ers of  tlie  iands  de?ised,  in  which 
the  stewards  charged  themselves 
wteh  the  receipt  of  various  sums 
of  moaejr  oh  accoont  of  the  said 
owttct<»  And  amongst  others  the 
fbllowiag  antry:  *^  B^  F.  eatate,  in 
the  oaunty  of  i^./'  and  also  to 
give  kevidanoa  that  the  hinds  and 
tenamaots  naeAttonad  iaf  the  de'> 
chiradon^  together  with  the  lands 
and  tanameata  in  iboschadtdea  ro* 
apecti^^^  eoMiainodi  had  all  gone 
by  tha^naaio  of  the  B*  F.  estate^ 
and audii^i tfeasaid laada,' Ab;  as 
wwe  is  thooounly  of  ^^MMCCanded 
ovavawMine^panabaSy-attd  odn^^ 
taiDOdhboth  i|O0aMi>ea^f  Ihnd t 
Held^  that  tha  woids  «<  my  B^  Fi 
eacates'  iMthi  all  ahe^  faQftflo^s»  adi 
^bwsoHa^'i&OJttliai'elo  'baloo^ngi^ 
doa^tad-a^aapahtt^or^lstiKte  kaown^ 
t»  tha  iiaaastnxi)  bv  iheiiaal^'of 
her  J9w\F..esfiaiMM  1^  not  ah  estate 
locdlly  sitiat^'ina  paHsh  or  t^wn-^ 
ship  df  jBv  F.  t  and,  consequently, 


that  ihe  questions  arismg  upon 
any  particular  tenement,  was  pro- 
perly a  que^ticm  of  parcel  or  no 
parcel;  and  that  the  matters  of- 

,  Ibred  to  ht  ^ven  in  evidence  were 
admtssibie/mid  oti^t  iA  have  been 
tec^vid.    fbf  dtm^  B^ach  v.  The 

.  Earl nf  Jersey,  ft:'gSc&G:4. 
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See  Baron  av^  Femsi  I.  - 

EJECTMENT. 

1.  Defendant  e^icfOsed  a  small  piece 
of  %vaste  land  by  f he, 'side*  of  a 
public  highway,  and  occupied  it 
for  thirty  years  without  paying 
any  rent;  at  the  expnraijon  of  that 
time,  the  owners  of  the  acUoining 
land  demanded  dd,  rent,  which  the 
defendant  paid  on  three  several 
occasions.  In  ejectment:  Held, 
that  this,  in  the  absence  of  other 
evidence,  was  conclusive  to  shew 
that  the  occupation  of  defendant 
began  by  permission,  and  entitled 
the  plaintiff  to  a  verdict.  Doedem, 
Jackson  V.  Wilkinson^  }f,  $  G.4. 

41S 

2*  An  ejectment  bronght  in  an  in* 
ferior  court  on  a  lease  executed 
and  sealed  on  tHe  {)reii]i8es^  which 
were  within  the  jtmadfctloti  !of  that 
court,  may  be,  ren\oved  into  ^his 
court  by  <u^tiorai^l,'ilr|iKelpebe  any 
ground  fbr%eHeVing'th(^  it  cannot 
beimprirtiifll;^  trffetf  itt'thfe  lof^ripr 
cburt;  IVtttribn  dleHi.  prxidridge 
and  Othersv. Fades*  M;'iC' 4,  £50 

3»  Hy  *(?;«;  e}W\*s.  ^\  itii  fenacled, 
,  tf^tfn  'all  bteei('bdW^^n  landlord 
drtd  tl^aht; '  ^'1  oft'dn '  )^!'it^  shall 
happen  that  one  h'iJf  Veer's  ifent 
!  shall  be  ih  af  r^t^^  hn^'  the^andlprcl 
o^lessor^  wh0tn'th6  jame  '{^  0ue, 
h^h'  right:  by  la^  f p  I'e-entfer  for 
this  non-payment  'theVebr,  such 
landlot*d  of  \e^6)t  shall  and  may, 
without  any  formal  demand  or  re- 
entry, 


EJECTMENT. 


,  ,1  u ! ; 


EVIDENCE. 


•I  mis$9  arttrejaidectanilioo  in  i^ecU 
M  Inff  tf  »fori(fhei'Fetoif  [Mty  f of '.the  >  de- 
/  ( i  itow^^r^iitiMB^wbieh  sendcf  diall 
.-iitfftfid  ioMtbeiflBc6(fliid'flKead'Df  a 

i  1  idsQiMld/  tod  rMfJDitn^  9<  Utidv  >«hat 
>i(fef 't]|i8,l|MMi)intb(»>s«!niiQf  ^jlhe 

,  ^U^vAr  <4h»-iidestaikd.«rii(nent, 
.  titWhidblaft  dotemdh^lanr  >niusfe  ihave 
^  '.beM^ffmdb  V9«i  jdbedajrwhmthe 
. ' !  forfeitUrftiacbni^d^.  it  case  bf  oon- 

:  jpajritie^tl  nnd  .ibccieCbfe:  that  it  was 
/'ink^jgrouDd'of  aooaiik  ii)  ejoelDient 

..that^bfi  dfidatatiioo'vaa  served  on 
.  <«  day  8Clli6et|lient  to  lihe,  d«iy  on 

.  .wlii4h.(thei  damiae  muM  laid,  that 

■  bfifog  a&scitlie  jlent.'becaiae  due: 
b^oaips^Uie^itle'oPtbe  JedKMrmust 
be  .taken  ^  to  have 'accrued  on  the 

•  di^  when^tho  fbcftitttre  woOU  have 
,  Acctued'.fit  common  imw  -by  ton- 
.  paynatat  oC  the  rent.     Dot  dem. 

Lavfrettoe.and  Others  v.  Shaxoervss, 

U.5St6G.4^.  Faf^752 

4»  A^  heirig  seised  in  fee  of  an  undi- 

•  vided  moiety  of  an  estate,  devised 
the  same  (by  will  made  some  years 
before,  her  death)  to>  her  Aephew 

.  and  two  toiecea  as  tenants  in  oom- 

'  mon;  one  of  the  nieces  died  in  the 

hTeiime  of  A»  and  iefl  an  infant 

dancbier.   *  A»  by  another  wiU,  in- 

'  .  tcwed/tQ  .have  devised  the  moiety 

...  to iberoephiliK.andBiiBviiYiBigt di^ce, 

_  aild  the*  infimt'  daugibter)  ofr  the  de- 

*  <voe«n^<oi^tcv 'but >  this  mtSI  <was 

-  Mjnenfirmciioutod^':  AfbsT'iJ/a'death, 

M'jth&inephMni^ffnditsiwtivjngp  olece 

.ifjc<werftmtedi;  tbtijC£trf]Br:it]pe<<)tmex- 

i >iie0Utiidivilt(jaU>jdxdo(il^n^.  tad  to 

•1)  )OOoVifyiJ>oe-tUr(fi^fitliirffDoiety  to 

,.')ja  If  uiAoaMponflriiiltjl0ioon:ne7r(the 

-oi4fasid  Hi  lhftftafc|nttf  die  I  attained 

.<jj|fif«n1()rna]ip»;)(»r(4)Of;]Mr^ts8ue-ir^he 

1  <  1  jdibdirftadefcoirmaty-odei)  landi  ( ^eh 

jioteMl^'if  r  blil«&rartleftb  thomep^evir 

.>i  r4Aid/]iif$^  in  eqttkd  aodietiel'M  No 

hn^9HVgfe»te(Wea!i  ejonateA  ih^pur- 

/!]i«»«i4AQ^<))f  JbhddtedlxiI.jrWirmits  of 

:niithft  iJ^4n<9Mev«eoei(veUbibqrii  the 

..');|rup^e  fifti,  tl^ariua^  itrfotbainfant 


dtiriog'ter  liteiifete.  ,^Aiae}aolnent 

hBViDg<^eeD'<bf6iightifoy  tkede' 

) . :  ivisee'  «f  .  lhe( :  nepbear-  nraone  .  than 

t  t#»oty/ye(Einriafterlliisjdeathy.but 

.:*4e6i.  tbari  tiveutyi'i^eanbciiftec.^the 

<.  dieathi^fitbe  iofiBit|» it  li«fas<  fkeld 

that  tbene  iiiis<;riftiadwri)s  (MMses- 

Bioov«ritibilhcJ«keathi  ai  ihe'uifilBt, 

1  ssmA  IhaSotbeiejcctODdntirniadiwell 

'bvaiigbti    \Dae(deiku  CMaugh  v. 


[\  ;'''m^mm^:j' 


1  // 


L  Where  in  aa  aoiioki^to  m  falser  ^re- 
tar^  to  afieri  facfasfthe  dedasation 
stalled  that  th»|^iniifF  m  Trmtty 
term  2G^^4  by  the  jadgaaettt  re- 
covered^  &c  *^  as  'appears  by  the 
record,V  and  the  proof  was  of  a 
Jodemeot  in  EMMer  tarn  SG.4.: 
Held,  that  this  was  no  variance, 
for  that  the  avermeat,'*'  as  appears 
by  the  record^"  '  Iras  .  aurpkisage, 
mid  might  be  r^cted,  inasmuch 
as  the  judg^iedt  wasnot  the  found- 
ation of,  but  mere  indaoement  to 
the  action.  Stoddari  v.  Po/arfr, 
if.  5G.4.  2 

2*  A.  employed  jB.>  bis  agent,  to  im- 

•  port  goods  from  a  foveigoroooatry. 

'  Upofn  th^  aima]' of; die  goads \6., 

who  resided  ok  London^  transmitted 

'  to  *j^.»wlio 'resided  in  the'  eonatry, 

'  •  the  invatoe;  but  driivdred^the  bUl  of 
'jadiag'to  a  wareJiiMse<keepetf  in 
^ndtto  to^get  the  'goodf  enSatadrhnd 

.>  iwaa^ioused.'  Inn  tte  nraatebduse 
^Iceepef^  bio^la  thbjrrirarb  dnaMb- 

>  I  ed  ias.thd{|iii^rt^  off  fiiiH.^E^.the 

i^iiitt>of 'laiditl^  M  igi^odBtarahi  to 
'tb^  edsHiarcidotb  Jdib  teiewefithe 

1^  nhnperfor  hi^an^iip^linct  k^sras 
(ihamved?l^/th^aiiupl|par^      blank. 

/(I  A>lhadt<in9/anithdfity>  Gnmf  bb  to 

i^iseHftlie^gaaAs^  boabftdafthml4iad 

;'{}bcbn>atiandynsi^sat  hib  narfomajthe 
i  )innrriiputearkSapBr^b^cN^ 

five 


.  •  )/   -.n  . 


EVIDENCE. 


irnm  8:dtioii:o^>tciover<^rfMigiift'by 
••   A.  flgoins*  •dfap'ipuitthft06rs^''tA)at 
u  iipbatbeaelfaeliiihe'lncy^oc^t  to 
'hanOnbeeiD^ireiiKtrclj  thkuA^  Was 
;•  Jchuthrdnoimdoveti'iiilaBiiiuch/ as 
)jSL*|iadi»oi)AU(lbofit^  to  jMII^'  6r  at 
,1  •kast.thaa>itiioiigbtiitd'hffve«ilieen 
.i.  mibmitt&d)  as-«  quettJoai.of  Ibst  to 
.  die  jury »>  whetiiervVJ.  h$d  k^  his 
7  .condQct  eriabkd  iS^  tb^  hold  him- 
self out  to  the  world,  as  having  the 
apparent  prb|>0rly>  is  well  as  the 
possession*,,  ,Di/er\  v,  Pearson  and 
Others,  T.  5  (fA.  Page  38 

3.  Where  ae^  iMiUj^^ti^  found  that  a 
piece  of  lana  naa  in  times  past 
beeift  covered  with  tbe> water  oPthie 

<  «eav  but  -war  tbea  and  bad  been 
Ibr  several  years  past  by  the  sea 
d^f  and  thc'OOmniissioners  caased 
the  save  to  beaeised  mto  the  king's 
hands*    The-  dc6lndant  filed  a  tra- 

.  .  verse,  sitadng  that  he  was  seised  in 
fee  of  the  raaaor  of  NortK  Tkores- 
hff  oum  North  CotBs^  and  the  de- 
mesne kndft  thereof;  and  that  the 

i  same  piece  of  land  mentioned  in 
the  inqoisitioB,  by  the  slonr,  gra- 

-  d«al^  aad  imperceptible  projection, 
aliutiooy  subsicbmce  and  accretion 
of  ooze,  soiU  sand,  and  otiier  mat- 

<  ter,  being  aloivly,  gradually;  and 
by  imperceptible  increane^  in  long 
time  cast  up,  deposited,  and  settled 
by  aad.  from  th^  flas  and  refltrx  of 
the  tide  .upon^od  against  the:ex- 

i  tremity.  a£  thSi  said  manor,*  hath 
n  bc^nr.i  for Bscd^  ^Sca,,  and  .thereby 
^  ..beeame^  fiavoel  ^df  tbe»*  dcnriesne 
".  ]atub.of  tbe  mdnorv  wi^htot>  this, 
.  i  timAj  tin  Aaadf'v^afr^il^  ^>ftfac46ea 
•  t  asdbuxtil  £139  thfiMjqac^ition.-iThe  re-i 
ot  pltoatidn-^  Uiio  ^fitUmAef^QMsral 
r;:!.traveDifid  thkt  the  1  land iwis  icfarm 
f.i  '«d  dftsdleged-fiK  \ki6  hnluocfiieta  to 
.jiithi  defeii^fiit!s  tilaveiise^)and>.join 
<>>  idd  ieMtci  QQith^Jlvaiwsdjtak^  by 
l>i  ttheildefiaikdaoti  .^Sss^e-jite^jalsa 
,.i .  joinedion  thd  toraioerdstfli&en'hvjrfthe 
/   lAttoctiay^GHeiififaii.^  Uea|i|riBaml  by 


1  'tlteniesKdinfi^^  »that^<iia  '^lAob  in 

' !  qoitotitin  /haH '  teen»  (fbrmidr  Kntdu- 

'  ijllr-by  oodaidMli'tfeitriiepdsifediby 

ithe^seaj' andvithpit^ithei  hiorlmse 

i.  ieouldUot  t)0iahseirMk  ^ioheniabtu- 

>  ie%  igfuci9^oai;tahiMag[h>aIivtdble 

i ' -itwreostrt'todk  'jpladen^e^airV  >y^ar, 

/'andi'inltheicsiarseilofliftyly^ltfB  a 

htrge'piee«»bf'.<hmd(jbad^{bdo»lfhu8 

.  fon1iedr^HeU^  finite  tttavsijfm^his 

•  «vldeiio&  tbQi)huid  >aoiild  ifottbe 

'  said-td  Iwf^jbeda  Ji^  hjr«hi(>  i^a ; 

aeeeqdly^  tbat'tit  tfei><.Mrn(ediiby 

.  the'sieir^>gnMkudvaniimi(>tfretfpt- 

<  ible  piKifeoliotiplbfr^Haf  ooQWj  soil, 

'  'and  san4  »  eUeved  la'tlio^faulvce- 

meat  to>die  de&kdaa^s  tmverse, 

and  that  heth  issiies  w)ere|Mm|iilrly 

found  for  inm**   Thr:King^,  iJord 

YarbwnughiT^SQiAfJ     Fi(g#91 

4^  In  an^MAion.  form  lfbs],"tbe'dc- 

Urndant  cannot,  eitlier  in  "ban  of 

the  action^    or   in  mitigBlion  of 

damages,  cive  in  evidence  other 

libels   pul^shed  of  himW  the 

plaintiff^  not  di^itinctly  Telating  to 

the  same  subject. ' 

Declaration. stated,  that  Tilaiatiif 
was  an  attorney^  «od  "had  "been 
employed  asveKfe-y  derkiinuhe 
parish  of  v4*f  and .  that,  whilst  he 
was 'Soch  vestry  clerk  trentaiwy  |iro- 
•seeutionswere^cavri^d'  on  j 'against 
Bj  &t  aeulaiii  nisdehieanoH/'Imd 
in  (farthetBiiceroC  slidii  preftetdtegs, 
and  to  MsF  tki  samefia  ai«aiM»ii^/ 
4$iuej'hettSt!t  sd»iiio0}«ionty<(bc- 
^f^gi^R^  i  f  au  th^  iiparkdf  Iqnersij  i^ere 
•appraj^iotrd:  andi  ato}iedi'JC«»<^he 
idiscbaDg^o6  tber^Kp^heel^kloaared 
eniioocoabt'i«0)tbto-Midxprooeed- 
ings^iyetfdefanlanoqMeniiog^  ^c, 
iteiinjorb  Uidnplaaitiff  iH  hiaupro- 
•^fbssbiBdf -ttfli  atOomey^^iani^OdP  Mluse 
i,'oihibiiitoobe*eMoeriied'  a^A^hddlent 
"^i^aotfa^  (in  jhiiiqstkl  •  pr^ieaston, 
o/anduimihis  taffijpa  as  ?r«itayl^krk, 
ihi|ndi  ik)i€mme}  itfitDo^«B'$Mpttttted 
<•  diid:!thitiplaahttf>  biid  ifhiudufeMitly 
)i>mpplicid^  w»ityoMon|(tfi^  W^Hhe 

falsely 
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SVIDKMCE. 


mdiciAwlV'  pi^lUved 


.tof  itnd  coooomnB^  tfce' pWlitiff, 
•  Maod  of  mdi  cvtwtrningihk  >aoaddct 

;df  laQdu'.cfNliiariMni^  the  '  mniters 
i9fi»rtimidy>^er\h^^&e.  .  It;  !«p- 

SDedi^oa  jdi0'prodJQ0li(]ln>  of  the 
lf:ati  QtB.UaJ^tlmA  (the  imptt- 
iatfii»niw«t,  thai  tlie  )>ldlii«iff  Wap- 
'.fliedlh^  pasnh'nvMkajiinp^ytaeat 
;utf  tkveipaioesiof^tiK  fnisiMutibn 
tn^it bid tertinmicdQ  Beid,  that 
t  dthiatnvaii  Mp  'i^aryacei  beoaoae  it 
".^d  boH  allMT  the  dkutaetBr  of  the 
;.Mb^Mte  ^luiiid  iropiKeid  to  the 
xplabiiff  imBg'  the'  Mme,  whether 
tht  SHtoninrwBS  Mnopplied  belore 
•f  after  tte  prftcecdingt  had  tdr- 
iniiliiied;  and  that  the  adlegutton 
«  that  th*  libel  was  published  of  and 
taoncermvtg'  the  matters  a/bre^aidf 
did.  not  make  tt  neoetaary  to  prove 
procbely  that  the  libel  did'  rehite 
flo  erciy  <  part  of  the  mtftter  pre- 
jvioualy  atated.     Mcy,  Geni,  one^ 
.  6ft.r.BtmnH  T.  5  G.  4.  Rftge  113 
5.  Deolaiation  for  a  libd  stated  that 
the  plaintiff  wm  ati  attorney,  and 
-that^  the  defendant  intending  to 
injare  him  ta  hit  g«od  nanie^  and 
iahia-said  profendan  of  an  attorney, 
pabliahcdiaiibel  of  and  concerning 
tteipiaiatii^  and  of  aad  conoefning 
.  bim  in  -hisjaid  fMrDfessitoni    At  the 
triely  /thbiplalatifffaiMi  in^provihfg 
iibatratihe  liiahe  -of  tka  poblicati^ 
jdf  the  libeV'hemtf  itn  aetoraiet : 
Hal^  ]dBiithiajwaaiHrt««atal>t«- 
I  risilch  hhtf  fani  thre  <  >aU^atio n:  anid 
^theiiprbof;)  thelworda  or  ttefe  lib^l 
jkehi^uaoMbdUejJ  ahhbtigltf    fiot 
.«iiedikidi>re<e«Mxq  ti(nh6(p»a^- 
jdvlaii.dkacaet^f  <«f t  ftiio  piakitJir. 

6.T  iWiiaroi)!  io<Iaaie>lforf 'not(  >dt»ryii^ 
iaivayiiJliabri<porb;t<thb:  'pUMir  dl- 
J^d/ihbtiit^bfii^  hiMallj^and^Ui 
^dae'iihaB»rr//set  l6^t'i  >  -ileldi>  KYm 
.llMS')ihillegatMd  hnh^'whOgtl/eAiby 

•aC9cafdiQg;itO'iafiv«greetnint?  tie- 


Cweeo  tbepattibsj  aithob^  It'va- 
tied'lhmi  the  nkMi^{^e«^;Hlifedby 

'•  ch^^ommolnlav^.  '^ 

lVheth«r  %he^  #h(^   cw^  has 

<b^en:l<^  6h  the^buxifd  fbr  a'rea- 

'soriabl^!  tlrae  afttfr  fhetilte  has 

been  set  oat,'^d  iM'd^l'  %tiar  ttie 

>tith6'  Mrii«r 'Mtt^  Miombiire"'llie 

tenth  f\»t  with  tte  Mii^i-  «Me, 

"is  a  qoestioMf  fer  lh(^  jwy,  '«Ad'  «ot 
for  thid  €eur«.    fW^ej^  f .  MiHtitai, 

3r:5G.4-  Pag^«[3 

7.  Wbere  an  \Bpotheearf ,  hi  an  iu:- 
tion  tb  recover  the  amount  of  his 
bill,  produced  in  evidem^e  a  'c6rti* 
flcate,  prurpoKni^  to  be  greiltvd  by 
the  court'  of  examiners  of  the 
Apotfaecariet'  Company,  and  bear- 
ing twelve  sig^natures.  ptirportkig 
to  be  the  signatures  of  nie  peraons 
constituting  that  court,  of  winch 
aignatures  he  prov^  one,  and 
gave  other  evidence  to  fehew  that 
the  document  wns  genuine,  and 
that  he  obtained  it  from  the  coort 
of  enaminers  :  Held,  that  this  was 
sufficitent,  and  that  he  was  not 
bound  to  prove  the- hand  wrftmgof 
each  member  of  thfe  court  of  ea- 
amifters  who  had  aikbscribed  the 
ceru'^ficate.  IVnlmsie^  ▼•  Mbdt, 
r.5<?.4.  218 

8.  Assumpsit  for  miktey  liad  and  re- 
ceivedi  Plea,  a  judgment  rea^ 
'Vered^fbr  want  of  a  plea  for  4OO0/. 
in  an  inferior'  court  in  Waits  for 
the  sama  causes  of  actkm.'  Repli- 
cation' that  the '  causes  of  action 
wtfit  not  the  '  same^  and  issue 
joined  thkoon.  Ac  the  trial  it 
appeared 'that  *the  deVHidant  had 
-  re^ei^ed  On  a<^<mun^oflffae  plaintiff, 
ahdaifift'gtetl^^d;  ditfeneat  sums 
'oT  iiMmef^^v'difl^retit'eimeft,  and 
that  6tt  f  helnvcbiigdtiavi  of  the  ac- 
Goonts^'  I  the  t^hdntiiP' '  fbdtid  that 
vhere*  wair  ^due  >to'hi6  a  much 
'largei^^silm  Chati'fhat  for  which  he 
Itad  declared  $n  ihi^  mferior  court> 
Imt'that  he  hadproeeeded  for  the 
anxaikfTsum,  under  the  beKef  that 

the 
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the  dtfendkiPt  had, no  w^UMe 
property  .b^yoad  that  am<KnU  de- 
fendant  in   that   notion   auftmed 

.  judm^ntJbydefauk,  and  plaintiff 
veriBadfor  SiOO/. :  Held»  that  all 
the.«Hni8  a^hioh'tibe  ptointiff  knew 

.  yio.defeodaat  had  received  at  the 
lima  whan  be  aotffmanoed  tbaac- 
tmi  in  ibe  inferior  xowt,  wttne  *to 
be  ooneideired  as^caiMe*  of  action 
io  reaped  of  whjch  ho  bad  daclared 
imdreOoveredthejudgQieat.  L^rd 

.     .  Page.  285 

9«  A  tepant  conveyed  bis  iatereat  in 
leaaebpld  promiaea  t^  truatees  for 
the  benent^.  of  hit  creditors  b^ 
deed)  contoii^iag  a  proviso  that  if 
aJl  and  every,  of  the  creditors 
should  refuse  to  execute  or  oon- 
seot  to  the  deed  wtthip  six  months 
from  the  date  thereof,  it  should  be 
vend :  Held  that  the  oon<«xecution 
of  the  deed  by  a  particular  credi- 
tor waa  not  evidence  of  a  refusal 
by  him  to  execute  or  assent,  but 
that  it  waa  incumbeat  on  a  party 
seeking  to  avoid  the  deed  to  shew 
a  positive  refusal  to  execute  or 
assent  to  the  deed.  Holme$.  v. 
L<H)e  and  Tucker,  T.  5  G.  4.  242 
10.  By  the  Black  Act,  9  G*  1.  c.i2. 
any  porscm  who  shall  unlawfully  ; 
and  mmlwiausltf  kill,  mafsa,  or 
wound  any  cattle,  or  out  down 
or  otherwise  destroy  any  trees, 
planted  in  any  ttveottOi  or  growing 
in  any  igardefiy  orchard)  or  pliMSt- 
ation  <ov  ornament,  shelter^  o«  pio- 
•6ti.  shall  be  adjudged,  guilty  of 
fioloay^ '  and . the.inhabiiaii tS'  of  tbe 
h4indiitodHar9.>tp.  makeaali^fiiotion 
.loi  .the.  p^onsrdMniiiiifid  by:>UMs 
!outtinsi4lpiFn>  OK  ides^r^y(W^.  my 

(ifieari^hi«b.9b§Hi)0'CoiitviiModrJI^ 
rady  iQiroadewt..M9tinati*  tbet.iMl^: 
IMA,  ,thal,,inr/9r#n>to./i«akoi'jdi4e 
malitiiOMSi.deaUiaQti^  rfff>ttaes<ji 
feloi^tfifitbisi  tbi»i«taMOi.th0,aat 

dpnf^.^uat  ,pi;oa<feril.4roirijAiiqaK- 
leiOMY  jMiiw  ^oafarts  ,ibe4)Wi*t.of 


A%  frerS),  aad>iheBefafei  wftanaan 
'  actiOQ  was  forongliti<  againat  )the 
hondsed  by. a  paaty  daniified^ ■  in 
oonsbquence  of  hk^  pknaaticni  haiv- 
ing  been  defi!lro9red'b^;fir^^.  and*it 
appeared. >thai  :the)lire  baid^'oain- 
.  meacod  at- 1^  distance 'ofaiinqle 
.  from  hiaiptaaaatiaiiv:  and  itL  aU^dkv- 
inggrotaids  betongirigtvajdifier- 

•  ent  paoprietoe^'iii^wasi  hdkl^  cSpt 
there  was  alot 'aay.cviidsntA  Idiat 
the  «c«  ^U  dana  frem*  skotived;  of 
raalice  lowandb  the^plaiaiiff,  liiid 
therefore^.  Aat>no<bMtte  had  been 
commitleii against  the  statute,  and 
that  the  action^  eooaeijiiieiidyy  wns 
not  matntaiuBbfe  against  febe  Iran- 
dred.  Curii^  Bart,  4ilid ^Another, 
V.  H^i^redqf  Qodiey,  T.  5.GL4. 

'  Faga  24S 
11.  The  right  to  light  and  air  is'  ac- 
quired by  enjoyment,  andaiay  be 
lost  by  a  disoontitnianee  of  tbe^ap- 
joyment,  unless  the  party; who 
ceases  to  enjoy,  at  the  sama  time 
does  some  act  to  sliew  an  intention 
of  resuming  the  enjoyment,  wtlhin 
a  reasonable  dma.  And^  there- 
fore, where  in  case  by  a-  rov^. 
aioner  Ibi^  ohstnictiag.  liRhts^  it 
appeared  that  the  phuptiil^s  mes- 
suage wvks  an  anfcient,  house;* ^and 
thai  adjoiniag  to  it^itbese  hbd  ibr- 
•merly  heeik  at  butldingf  jaiswhtdh 
there  was  am  ^ttdieaa.Widaw,  'aeott 
the  landa  ali^ie  ak&ndaiia;t«hd 
that  >Aue'(ibi»iar>ibvtMSr  «tfi  tt>e 
[^aioliffiS^piieiniaea^' abate  i^e^A- 
:taea<yeaiS)bafQra)  hadptdlfedxbwn 
4hit  btilaingl' land  jafaectedi(^ii>4ts 
atte  at|0tbdr<»^]tb>aJUaikvaH(iieiit 
a^joMfiagitbe  pscms^rofilth^jde- 
.  femialif ;  «ld  tbk  laller^alkaubtbvee 

•  ^^roarsbfifoik^cthlL  qattUMicaisMtbf 

tta^-aoftiosi^reredtaljajboildBittiA^Mt  ' 
.the  ib)sok(^alllDf,the'pkiad^.nvhD 
.thbnfOgtioediriwiodwveiii^libbi^t, 
aoi  ithbl  staneipbOBgWhoreritboaii* 
iQiem^^tlftiidawdhad  bectBtjailthe^idhl 
tbuiidia^  It  wiaibekbthadhQicnld 
x^  iiiaiiitain:a0yaictHm  uafaBttfae 
defendant 
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i'delMtatti  Air  (ttsKH'iioiiiigutheinev^ 

/wind&tr  \  •  ^e^^JbsCiiby^j^optiiig  die 

•bl^Mc  #irtl,  te  toot  o**y  oeasedtto 

•>et)jjoy  4b« 'lights  but  ihad'tfviii^d 

hin'iitl€«rtMiiv'  Mver  -ro'irMitine  'the 

•^5^.*r":    -'    '"•  ^  "'■  -Pagd'SSS 

Hl<  >f^  beiifg'tlu)>«e«tt{neivo£a'forin, 

^^ultfed'^thd  'saMf-oiv  ihe  25di^of 

'Mfff^A^  1621^  and'  ^««B'«ttcee6died 

'  fibwn^  ttirtf  acres  with  whdstf .  ahd 

'  j&  e»Ued  Bii£  tie  ivooki  iRikethe 
forty  acr€»of'«rhe«t  AC  000/^  tdl- 

i  ing  hirti) .  tliat  it*  ^  drd-'not,  he 
fthcyold  hot  fattve  thci  fatfm.  JB.  said 
that  he  would:  take  it.  A  penon 
prewntthen  valued  the  deadstock, 
and  littviffig  80  doaes*  asked  to  whom 

'  he  WHS  to  value  it ;  B.  said  tliat  it 
was  to  be  valued  to  him,  and  then 
promfseMt  to  pay  A*  for  the  wlidat 
and  the '  dead  stock  on  a  given 
day,  and  he  did' pay  a  sum  of  mo- 
ney on  account.  B.  afterwards 
had  poesession  of*  the  fann,  the 
grewiDg  wheat, and'the  dead  stock: 
Held,  that  iti  Ifldebitatos  assumpsit 
ibr  crops  bargained  and  sold,  and 
goods  sold  hnd  detivered^  the  con- 
tract'for  njha  dead  slock  was  dis- 

'  Imct  from  any  contract  for  the 

'  stfe  "of'  the*  gi<owhig  wheat  aad'ihe 

'•  poMesiioK  of  the  (hmv  «iidv  tbese- 
ftnre^-lhtft'^^'^as^'eniitied  to>ve- 

'  ^tS¥^t  to  thit  ^  amtf u^  r '  Held^  also 

'^l»^!tM^  JlMiiMmt^eDtcv'that  a^'  £. 
'"had  >htfd  %iuii^gfoWiiif  ^frheatf  ikmd 
<Ha#  Mjd^i^f^ti'p^il^fiitqoa/itd- 
'^^utst,  0#;'i<Mas^t«ocittediiiv  t&ts'op- 
^k^m  fO'VoMifierxUieivflmiHiitexpf 
'iHl^fi^kf6<^fQkd)t»  be  Ipaidfonit. 

•  M)  .♦•' .Jj  hjiiJ-i  /iOili.u.i  j')l)  :MirS57 
IB^i  l\iCV'pdbseif|edi(|)n>l«id*ifbMtfie 
-^MsWodbf^  lotlg<t«finfofrye«bsy  ^y 
'Aitid<mMtt4e'^ofiitlwtvtf|flpto^i  ddtiAi 
^'mu.  ^^,Ji7n^^  iMtwemt^^T^uCiikif 


•'.ifirstiJ^art9->gfihdn)'j«Ddi>  27i.>i»  ..of 
^l0etmflAi^rtv:aiidij£;^)dif..ia£)llurd 
iip«tt,i>iR>:irailkidcflatiaiir  '^smm  .to- 

-  J  tended  ^fttairia^ilKtwctfa  rXC- 
•atid/j;^ j^k ''.^ aiidifo^ithU coMs^r- 

-  •  4itMKisrdleiitioiiB«Laiid«spM6Mi^iQ 
j;a:oe9tamiiyidinlBWJ(tfi  tbn»i  pants, 
•ijntenOed:  ta.iw&riidatefi after*  the 
^date'theoeof^  tandt'taiadw  fcelnroen 

rr-^Cl,  S4iliiiiaMid:JiUiXi£itheA;st 
•pdi«V  • 'fK.^  ^ '  •iMd-iXi&T .  of*Aha  je- 

<  cobd  paiC,  laMuEi^Ki  aCithe  iiird 
part;*  and  fibr >  (ttko^Hgoodi  cbosi- 
deratlona^"  assigned  Hw  ead  iailtis 
to  i/.  m  and.iT. ^[i^fdrttiejrcaidiie 
■of  die.  saidttenii>i  npoiki  tmst.to 

'perqiitiaiidsu£br  J tr»'Cj»  liia<cK- 

'  ecatoia>  i5ra  tOTecaLTe  the  <Teots 
fsr  hia  own  usensiiy^tbe'.soleaifiB- 

-atioa  lof  the'  intended  mamage, 
aad  afterward  to  permis  >  T.  (X  4o 
receive  the  rents  for  bis-  lifei  aad 
afterwards  to  perant  the  wi&  to 
receive  the  rents  for  her  iift,  BiDd 
upon  other  subaei|«cat  tnisia.  By 
indenture  of  'dirte  parta^  doted 
November  2d,  177i,i»etweea  J.C, 

.  S.  H.,  ttodJ.  iC.Af  the  fifU  ptft, 
IV.  C.  end  J.  K.  of  the  seeoad 
'partv  and  £•  K^  of  the  third  pait, 
T.  C.  enfbolied  W.  Cand  J.  AT.  of 
the  lauds  mentioned  in  the  deed 
of  Mwtfm^ar*  Ist,  2771,'  tipofa  eer- 
tatn  tni8ts;>   The  deed  .votstained  a 

<  powecjof  attoney  to  delmr  aebio, 

-  and  a  *  mempraailuBK  i  of,  livery  of 
:  seisin' wasrinudoraediupail  il-    r.C 

>odntiBaed:id  tpdiSaeasion[.-9f  the 
.hmds  frbm>  the.  iat.nC  ihcaabfr 
1771,  till  the  time  of  his  diMthin 
^IdO^^i  <i]i"ejeGtiiiieD«7  agaipst  the 
<'exOoatiiriT)fi;ir.  iL>.iwhfii<sitrviivftd 
ut/j  A^<,  c'.JHcUtriithabtM}  tefmi'S4s- 
/8EgnoiUcrt/i«»l  add  ruZu^t  w«i  i«>t 
/idtetrbijndd  byhtthe;l^attDdat,;;<h^ 
jjDliisefit  ^id^.nhtrfappastt  dial  timy 
«ievsnabaen^(^tf.  AiB<wt*il}^fff 

^^<Inr)aB<sutiaft)i^g^auiaA  a  amgia&taie 
/fiiiT!fU8eliaB|)naoiimeoA}  tbd^pJaie- 

I  .aiifApiV)«ffd.mVs);<taiaiill^KMt  Jfit.ia 
^   ^  ,^  .fWrfirfn 
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cei^ik  aDegeiDbffitec^^Tbt  de- 
fendant j^avkdlAfCQilTiqti^Mi'of  4he 
-plMtiff  S&9  anr^offiuica-  diiSering 
)frdkn  that  ireeitml.niifthe  cdmoiit- 
'«4eiit' I  ^Hdd>  that  this/coiiviation 
<  'yt9»  'a»  jwiiticaftion  of  ths .  tiapri- 
^  tKMifneiH^ '  tttcawe  it  appeared  that 
^  thei  MtimB'baentkkkm  id  th&OQn- 
vidCiMl  wkisidifferentifDonitiiat  re* 
dked'i»tbAcotnmtn^i63aJt:  Tkede- 
•fendaiitf  in  Arder  tMlepn  ve  the  plain- 
^  tiff  of  his  GOsU  udder  the  48  G*  3. 
'ej>141w't^dee6devideoco  to  shew 
thttt  the  dfenoe  naentiooed  in  the 
denvictiiai  had  agIu Ally  been  com- 
mitted bijf>«tie  piamtiff«  it  was  hekl, 
however^;  that  that  statute  applied 
only  to  CBseii  where  coowictioos 
had  been  quashedi  ond»  tliere&re, 
tliat  the  evidence  was  not  admis- 
sible for   that' purpose*     titttf/e, 
whether  it  was  admissible  in  miti- 
gatiofn  of  daro^es.  Rogtrs'^*  Jones ^ 
M.5G.A*  Page  409 

15.  Deibadaat  enclosed  a  small  piece 
^  of  waste  )and  by  the  side  of  a 

public  highway*  and  occupied  it 
for  tbif ty  '  yearsy  without  paying 
any  rent;  at  tlie  eapiratioa-  of 
that  time  the  owner  of  tlie  ad- 
joining land  '  demanded  6d,  rent, 
which  defendant  paid  on  three  se- 
yeral  occasions.  In  ejectment: 
Held,  that  this,  in  the  absenoe  of 
other  evideace,  wias  conclusive  to 
shei^  that  the  •  occupation .  of  de- 
fendant began  by  permissimu  and 
entitled  the  phuatiiF'  to  a  vevdiot. 
Doe  dent.  JmcJuon  Vi  WUkinssn^  Af . 
6G.4^.  ■ :      :•     ■'  /    413 

16.  In-ossumpsit  by'tivocD-tnieiees 
fat  moneff  'haci  ^md'  received'  to 
their  use^  i^k  defbndak>lW  prodbded 
a  reoeiptkfdr  the  hbbiteTgiineaby 

.  one  of  Cie  plaintift  I  UeAd,>^at 
this  irato  aotsf^ntdasivie)  and  that 
eridence'  iito  pmperiy  odBritted, 

.  to  sh»^  that  the  giving  iof.  the  ie- 
cerpt  was  a  flf audiw cl  >  tpaneaotipnt 
and  thait  the  mooey' hod  nott  been 
paid.  Ska^b  and  Cari^  "^^  Jac^OKt 
M.5  6.4.  421 


l/7«.  laoa^iifor  irards'delMUM  Jiif- 

-  (b«ed'  jiMlgailspt  b;y;  defaidt^,  M 
/  the  ^xeoMipQ'iof  fke,mk  .l^.(9n. 
i  iqoityk  the ipUo tiff,  9flered  m,  ^i- 
I '  deaoci  <  ana  i the  jiiry 'Olftefsed <  ^e 
.  \daiaages\at'4(3/«.s\4Held,ttti#^Jt.iias 
.  nptiii^tlimbent  on  the  plaintiffs  to 

giv^e.  aoy<«v/Hie»ce^imd>  4M.  tj|q 
jury,,  under  siich  /cineums^i^^s, 
aiero  bound  tfa  rgiv^  npnrioal  da- 
ma/ies  otily.  2:rifpv^.Tiomt¥,M* 
5G.4.   '    ...;/. ...Fagf^-427 

18«  Assumpsits  in,  ooilsideraM(fi».  that 
plaintiff  would  advaM^'«a<s^Hn/.*of 
money  to  A.  JB-p  dufendiMi^.  pro- 
mised that  provi8ioi>*'^pu|d<  be 
made  for  repaying  the  pUdnu%.^t 
the  trial  it  appeared  that  dbe  de- 
fendant had  given  u>  the  plaintiff 
the  guarantee  stated  in  the  declar- 
atioin»  and  •  that  the  latter  was  a 
partner  with  two  other  persons  in 
a  bankiug^cuse,  and.  that  the  firm 
had  advanced  the  moo^yi  and 
cliarged  il.  B*  in  account  lyith.tiie 
same :  Held,  that  the  averment  jn 
the  declaration  that  the  plaintiff 
had  advanced  the  money  wai»  not 
stapported  by  the  pr.oof,  there  beipg 
no>eviden<ce  to  shew  that  the  money 
had  been  advanced  totb^  plaioJ^iff 
by- the  firm,,  and  by  him  io.A*B, 
Garrett  ^.Handky,  M^^.G*.^ 

r        r.    .:    ..4<J2 

19«.'  W]iare«manufhotuf9K»h(ld«dcf^d 
apartfeuiar  imarktibrJi^.go^bdsyjn 
order  ta  denote  ihat  ^ej:  .Mro  Ma- 
-riufaotolrM  hyi  bioi;:  jHisldi  t^^t.an 

-  a(UioB{,au..tii!a\<:a4ei[)v^\ii^tfMn- 
.  ikbla  by  Hvsk  >a^otMiitoth^r,pj^s^n 
owhoitfulhpt^iUm.sam^  tffl(|rlt,,f0r 

-  the'- purpaso  f  f}  diep«lti9gi:i^4^iibis 
goadb^  werJ3jt]iaoi}UMMii:f4  .bVi^^e 

Mplaibliff(i[andiirii(i^Mld[»itlm  gf^il^ 
jsoriaafckfid  atf  aod){bfz809<to<fD9A)i- 
.4faeti«ed:by  tb(^f*awflFV,u.t  ^^^v^. 
~'  <  The  declaration  stated  that  de- 
.ibnddnt/ aaId'rihb^gll0d«r^|iQ4  fjQri 
/gQoda>ipmiiifaiattiimd  l^jdtb^ipkki- 
;Siff;j)  i(ra|i|;(eartdiintevid«jRff«t)ttM 
she  ipei^seiM  wifasi  b49gkt«  tiie  .ggn^ 
of  the  defendant  knew  by  whom 

they 
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Ibejr  w«ia  iaMiilfliet9Ke4>  IM-  ifcftt 
tb%  defendaQt  uped  theplaintif s 

:  narky  «»d«Qld  tb^  g«HKl^  40  msf k ed 
ia  onder  lbi|t  hit  ,owstqffM»<pij«bt, 
ai|d  in  faiet  t^e;  did«  re«el^  theBi\98 
and  foTKOods  manufactured  by  the 

..plaiatif:  JMi,  %k$t  «|b^w9nUteno«. 

l«up{H])^ad  the  'dechif|itiQfi».    S^s 

•  Pag^Ml 
2a  Atffmnpf  600.  tjfev«\creaied/in 
]L71S  W4«,  jipon  |k  la^of  tbe^tiite 
In  nSf » ap^ra^edito  at^^imA  tha  ia- 
berttance.  Upoo.||fub4efiient|Blile 
in  ^I79a»  there  waf  a.  general  ,de- 
.daralioa  fu.the  oonneyapce^*  tb#t 
all  penona  haviag  oi|ftat»ndiiig 
teroia  Bbould  hold  theca  Intm^tito 
aUend  the  inheritancei  but  no  par- 
ticular term  was  eoecifiedr  nMf 
that  in  support  of  the  grant  of  the 
stewardship  of  the  manor  made  in 
1821,  it  was  prooerly  left  to  the 
jury  to  say  whether  they  thought 
the  term  nad  been  surrendered, 
and  that  they  were  justified  in  find- 
ing that  it  bad.  BardettY^Domneit 
££5&6G.4.  616 

21.  In  assumpsit  for  |^ods  aoldiit 
appeared  that  the  plaintiff,  a  jewel- 
ler,  in  tha  course  of  two  aionlhs> 
deliyered  articles  of  jewelry  to  the 
.wife,  amounting  in  vabie  to  BSL  It 
lippeared  that  the  defendant  waaa 
^rtifioated  special  pleadeiv  and 
^Ted  La  a  ready-furnished  house,'Qf 
which  the.  a«^nuaJi  reat  wn»  200|{<; 
>tbat^ be keptno  man  servant;  that 
^a.wi&!&  tartune  upon  her  marv»- 

Ke  was^ies^  Aban  i(OQO(« ;  that  sh^ 
4, at  t)|e  Mnmof  ber.inarriage^ 
jewelry,  ^i^table  to  ,her  oonditm, 
g^  thai  $h^  bad  oneTf  r  w0oi  in  ter 
Juisband's  .presaasie  .any,  artiatea 
4umshed.ber  by  thophuotifft  <tt 

Kjippeaf^,  .alfto,  that.  the.  pWntH; 
*KDo«  W  i^«pIt  ^>  4»a,  deftttdasli^s 
ui^  'to  ask.  fpt,jffLYmwti,M\wim 
aa^iired  %  ibe/Wil0>aiHliiotr.far 
the  .d^eia^t :  Held,  ^tbai  the 
^[oo^s  a^  furai^^fdfa^u^, n^ijae^ 
yi»a%iiyi,  and  that/at  tliere  was  no 


'eyideDertor«g<rac[ith^]«il»^«|l  lily 
aaseBt:  a^«he>  iniri)ana  «•  thaneah- 
MMt  maife  ibjrthiiWvCfc;^  tlte)a«iin 
^eofMinotfaatinaintbtnadii^  JlfWwfli- 

'    ^t<M<    ifM   inn'uoA'U)   r(PlagC^681 

224  ln>ireBpfcafi>h|^'igtDtW0"imiA. 
thUea Jar  giWiig  oUiMtitf^tiMIMd 

ipi^ssaasifatofl  at<tahirar«  desisrMd 
fato,^  they  ^dskra^m^riiaffiA^a 
recotd'bf  theif  ft^^MBn||k  ^M^r 
thaivactv  ^wfcUb  bet  (Airiliieli  okd^ 

/  ctrciMDafeabceB  aaifiertdiedsavar]^ 
ghe.ifbeBs^Juriadietloini'*  msti'^ 
iwbibh>  itlappisMdi^aHai)  lh«9^4l«l 
parned^^hedKreoHeas^  dieMft- 

jtilte&  peld^<t)bna:iMa(4PaB'<yioMit- 
ai?^  as  an)ins^ei5  sdtd^  acMaik. 
BattiHYii  Qt»em'Qf4  s4fiMt«n  f^- 

23.  By  ststf(UjtB  19  ^^a  a  [l;i».1?.r<*^ 
enacted,  *«tiuit  oi^raeei^  bf  file 
poor  shall  peraiit  iababisiuHa'd^iille 
parish  to  inspect  mtea  et  all  seaMi- 
able  tiflses,  and  ahall  mpoitJterfiafel 
forthwith  give  oapies  aTslieaalirt^  A» 
any  tnbobitaDt  iar  the  pariahr  9^ '  aid 
byf.S^  •^ifanToeeraeeMliail'aiilt 
permit  an  inbabisant  to  iihB(NM;tlto 
rate,  ar-shikli  neglect  to  irfve  e4ptas 
thereof  as  aforGsaid,-8a«li  tMii^etfl, 
for  eveiy  sudi  ofcaeev  shaft^fMMt 
and  pat  to  ike^ party  eggyfeiw^the 
sum  of  26^ :  Held,  finit,  tliar  fti 
order  to  entitle  a  f  arty  tia^te-^ibr 
the  peoAlty  under  •  the  sfaCdRfe«4riB 
aaastshew  that  be  JtaS'iusirfiiiAni 
iojai<yby'the  aotfofthensyitofe^^ 
Held,  iseeoadlyi  ihmiMi^dkmtt 
be^a  .deinandi4)o»ihlBpees^tiM^  adkfe 
le?«tt  o'^naasaaiibla^^tiQivi  attd 


saade 

place^'laod^  •:-  l>i/9  m  Li'i3b 
.  &MMf^.nal;ah0<i^a^pfco#iAfe 
4>9enieef  tv^lie  pbMd>alMiiaiite 
«leBoimd«*gkat«ibwisMfeir  lifmA 
fcyln>tflafcaym  l|j/|^##«Mtaw 

'1:  ^    <  "iri    11)    t'hW'Hrlnisiq  9H1   IgtS 

94^  itf)  eaktaredrfato^iAWOTtaAikM^- 
mbnt  wirtiifr.  Jbbtte  iMatrif  wtteife 
odafldJIrdl  ~ 

iirioin»'  L:iiGiu) 
offer  in  writing  to  let 

■     of 


evib8((ce; 
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ef  \^i  f»  i4**np#ii- the  ^  Ufnad  con- 
laintd  i»  tha  Itgitcmer**  bcCMriitn 

ll^6\«(  ti(f)er.;ii(!if«rbsfl7'  adcbprtd 

thtfl  O0br^%  (lQ\^a  aetion^by  a  fi^r 

:  a  br^axlh  of  some  of  the  terms  of 

JibiftiConlractitiHiflcbthae  the^^riU 

i.teii)(^i:'tiiide bjf  €lwm  BilmiMitile 

[  in  «¥tdeaoa:wielu>uA  beiaf  stamped. 

2ff.  Ifi'.repfevJht  deioiAmti  avanr^d 

'  fo^  f«»i.  due:  iif«D  41  /dBttiisa»  at  a 
uertam  fixffdTraii^'  Ploa»'ilhat  that 

tplaifliff  didiBotboldiHwler  dafatid- 
tmt  aft  rii^  rent,  mantiofied  latbe 
av<mr3r»aQdiftt]e.|6ine<l  iipomtbat 

.  lad.  Ab  tbf  triaif  tbe  deftndaiHy 
ih  .ardar.  to  ^prove  the'  boldil^  as 
^ieged,  tendered  in  evidaaoe  cor- 

.faiq  unsmmped  papera^  tlia  affect 
tii'  ivbMi  was  to-  Aew  that  tbe 
plaintiff  bad.  paid*  rent  at  tile  ra(^ 
aiaalybotiadia  tbe* avowry:  'Haid, 
tbal'  cbaae  papers  were  ttiadmlsai- 

,bla  for  waat  of  atampa,  inasiiitieb 
aa  they  were  >iii'  effect  tendered  to 
prove  Ihe  payment  of  the  rent ;  for 
Af  they  did  not  prchre  the  payment 
of  (he  xtnU  they  would  net  sup* 
port  the  isaue»  and  would  on  that 
ground  bb  inadnassiMc* 
.  'Zbe  defendant's  steward  proved 
that  A  leaae  had  bten  eacecoied  by 
the  ddendant  but  not  by  tte  ptein- 
ttf;  tbe  termk  of  which  baabe^n 
redisead  intowsritikig  by  thd  aasenc 
of  bodi  pacdesvajtd  be  staled  tliat 

'to  bo.tbd  fiaab  agHsecneiit  betbieen 
tbe  paHitao  'nep]iinsii;>bi  orM* 
to;  n«9iiii«(itbsa'.atatemeiit^  'Mv- 
dered    in    evidence    abosher  'Wi|- 

•^tann^ied.paiferijia  thdlaodMWBiiing 
of  ttedofeodantf^  atbward;'Sbe«e^ 
ibotvoC  wbiab]wda^iaa(:afae^  ifaatk 
was  «ab4a<tti«itU  plttpaBbd^by  hish 
that  the  plaintiir  was  to  hold  at  a 
Mnt  difiBMe  iirooi  rthbtmemidned 
io.  the'dewok  >JleU^.ttiif  aa  this 
pafMff»waaitat^p§iifdbytfep«rti(}% 
It  iU4aiot  abaoiiotba  an'agreemeat 


'  '^TAftAiti»«fWBgfe«nifeilt;Kutto 
"  k  "p^opbsal'  only;  bwd,  therefwe, 
J^tHjit  It  did  wHrequWeastanTii,and 

'   ♦Ufsapro^rjry^dPriea  h\  HWterrcte. 

^ei'AmMMpih  ffi^  frterA^v  had'  a\id 

fecfeivedt  -'PWaj'that'tHe  Jrfoitiltts 

in  -the  dfcblarafiofi  fnentlotied'wete 

-iiiochi''by   the    defendant,  jointly 

'    'A:  R:wtii  ealM  m  a  wkhess  by 

'   ihe  def^endbnt-  tO'  prdve  a  parm^^r- 

ilHp,  hot  he  proveil  the  contrary ; 

the'  defendant  ti^en  tendered. to 

evidence  an  Arnswer  df  A.  B.  to  a 

brll  filed  in  thrintery,  in  which 

•  if.  jjiswort,  that,  up  to  a  certam 

time,   he  was  a  partner  with  the 

-   defendant  s  Sembie',  That  this  an* 

awer  was  not  ildmissible  in  ev!« 

dence,  becao^e  the  effect  ofit  was 

to  discredit  A.  B.,  the  defbndantfa 

own  fitness :  but 

Hefd,  That  it  was  competent  to 
the  defendant,  afYer  A.  B,  had  de- 
nied the  partnership,  to  prove,  it 
by  other    witnesses.      Roer  and 
jtnoikert    Assignees,    v.    Ambrose 
and  Bnker,  H.5Se6G.^.        746 
27.  By  the  friendly- society  act,  stat. 
SB  G.  3.  e.  54.  s!  1>5m  ^t  is  enacted^ 
that  if  any  mcfrt^er'of  the  society 
shaH  tbtWIf  hntiseir  aggrieved  by 
amy  thing  done  ^y  any  stich  socrety, 
two  Justtcea  may, .  <m  eomptarnt 
upbn  oath  bf-ftudh  vntember;  sum- 
%noh  the  nreaid^ts  6t  atewaVdk  of 
the  sedety.'aad  tbe |usUces  are  to 
faeafatid'  d^ermlbe  the  ntatfet  ^ 
\  auch  MrtiplaAi^*  and  io  maBe  swen 
'  ordt^^a '  f^eref^ 'as  ' to ' them • ' shal 
i  w^m'  jasc'i  ReM/  tAae'tbe-J(M4^^ 
'  fliMon  of  Ihe  fnaffTMnitef  was'con^ 
Une/I  stvldtly  t6  me  subject  mattet 
,  ^'  the  complain!,  and  'thtfreWt 
'  'viAM^e'it  lippeaVed^  that  a  pa^ty  had 
ctMivptaiA^d  «o  tbe  jdstfKk^^  Ihat   bo 
;1ii)d  bie^n    depHvell  bf  relief  te 
'  which'  he  was'  edtitleid,'  and  M 
jwtitiM  a(#ei^M  hoc  'bAIy  that  the 
•      ••    •       IN- 
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Steward  Jiftould.^ive  him  such  re« 
lief,  but  atad^tWtlie^'iiarty  should 
be  contiou^  a'mpinber  of  the 
society,  it  was  held  that  the  latter 
part  of  the  or^Jer  was  illegal,  inas- 
much as  tne  'expuniim  of  the  party 
:wm  o<v.pVtciQf/tliP.  cwpWp^  3"he 
King  ▼.  Soper  and  Another^  i/» 
5&6G.4.  Page  857 

8.  Devise  if  ill  iay  (Briton  Ferrsi 
«»>?ft.>^  ?H  ^bejwd,  &c.  of 
which  )t  consists ;  and  then  all  my 
Px^ir^^^JPfl^^^ ^  estate,  which,  af 
weff  ainiy  BrAorlt  fetry  estatej 
lies  in  ^e  CQunt)^^  of  Giamorgan. 
The  jury  found  a  special  verdict^ 
i^tating  the  will  of  the  father  of  the 
devisor,  and  deeds  of  lease  and 
release  executed  upon  the  mart 
tiage  of  the  devisor  and  Certain 
schedules  thereto  amiexed,  jpur^ 
parting  to  contain  a  particular  ac«> 
count  of  the  several  parishes  and 
tenements  comjprehended  in  the 
estat^ofthe  devisor's  father.  Under' 
thj^  head  of  the  Brecon  estates  was 
a  pftrisb  called  Lyaoellf  which  con- 
tained the  messuage  for  which  the 
elect^^nt  was  brought,  and  tinder 
the  liead  of  Glamorganshire  es- 
tates was  a  parish  called  Briton 

'  TOd  Jury  IVtr^ek*  found,  that  th^ 
tenements  in  thec<wrtityof  J5rfcon,! 
tog^th^  witli  the*  manor  and  tenev 
men^  m  the'coiinty  o^  Glamorgan, 
had  b^^*  known  by  the  name  of 
'^thiei  BntonFerr^  estate  for  diyers, 
•  tp/wlvfifty  years  belii^re  the  ^ath 
«if  tJ^e'^e^isorj'Held,  that  this 
Va^  boi^^i^ti^trt  *i(rfth  fhe  other  find- 
in^,'!  ^spfe/[Jhilfy  thfe  de^riptions 
9M  n^tnes  of  tlie.^hehiertt^  it!  the 
'Jetoiidty  <iF  Brkcotty  artd  6f  tht  man 
'ndr's  atrd  tenements  iill^e  cbunty 
of  Glaviorgan^  iri '  tllef  infleAure 
ftt^d  e^clieduJ^'s  (bund  In  the  special 
rehiiet,-  masmuch  as  tfhe  whole  oif 
iln  e^taife  Yftight'be  ktK^wnbVon^ 
name,  and  each  of  iti  pdits  by  its 
own^pAifWhir  nwfaeti  Held  also. 


that  it  wM  not  spffidenlly  famd 
that  the'iyldmMtt^Wd  manors  in 
the  w^^fifif^g^eyi^^  known  by 
name  by  the  devisor,  the  expres- 
sion, divers,  to  wit,  fifty  years  be- 
::R>i:b^lIi^  de4tk:#f  tl^i&liwa^ 
too  loose<4t6  firfttflnite,  as  it  did 
not  denote  jpy  particular  muober 
6f  y^arir,  bcrt  GnWdiiihrf^^^r 
impt)ft  that 'Aii^nuibb^<  of  years 
whatever  it  was,  was  ,a  period  imme- 
diately pcdtedtolf  Jfte  death  of  the 

;  devisor,   4|^M?  ^'^Ji^'^^^IP^^ 

Effer^d,  to  give  ii^.evi$}en(^^^^unt 
Qoks  oif  forn^er^''^t^jfiti^p§|^olt j  the 
devisor  and  her  pre4e^e^sorsr9wn- 
ers.of  the  l^n^^.devjsed.in  ^hich 
,   the  stewards  c)\arge(3t  ^  toem^d^ 
with  the  ^cpigt  of' jy;^rij 


of  mpaey  qa' ae^oupi'  of  ^lie.said 
^  owners,  aod^^amppgitiO^ei^.the 
following  Gf^t^i^i'fB^^.  esitaie,  in 
thip  ca LI uEy  of  A,""  iu\:\  '  Jso  to 
^ive  in  evidence  that  Uie  lamj^'and 
tenemorit^  nieationed  in  tlia  de- 
claration, together  with  the  7V°^ 
and  tenemeiiLs  in  the  ichedu^  re- 
spectively contained,  had  all  ^one 
t^y  the  name  of.  the  J?.  F-  is^ate, 
^nd  such  of  tfie  said  Und^^  ^^^  ^ 
were  ^11  the  couat^  oi  B^  .\if^ed 
over  ty^^]wG  [pirifjh^9  ^^  ^on- 
taine4  aboye..^tOOp  fCf^iPf  Ijnd: 
Held,.tVt  )tlie  .^prO^  ,",  JPJT^^- 
.  estate,  with,  all  .tfifi  ,p[iamrsA,*ad- 
.  vow^on?,  &(?•  therefrp  ^!fi¥^^gr 
.deAOted^aspropprf^y.ftr^es^^.C^^^ 
M  tfc  tot^tr^x,>y ;  J^e  panjp  of 
.h^M.,F.  esl;^^e,.fl|i4,^.an,e^e 

,  tliat  ^tb^  Hm}*m  n^^fW.lff^ 
R^/y  a,ftH|Bt^p^f,Ar^l  ^  no 

o^l^tf rs  onered  to  be  £iffp  >^  evi- 
dence were  inadmissiBle,  and  ought 
to  have  been  received.  Doe  dem, 
jyea«A/t<a»t^tiJIo0ed^tfr,  H. 
5&6G.^  FageBIO 
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^jsKEeusemist  j^no  admihis^ 

L'h  r.  ,f   .•>"a3BATaftS..'    .•  •■■« 
Mi../  iJ»?f  3..  ,.Pjui;AmMo,  21. 
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"  lf!''yf. 'and  (Jo.,    merchants  at  Rio 

^'JaneirOf  consigned  cottons  to  B, 

'"^  in  tlifs  country  for  sale,  ^nd  sent 

'^^  "bifls  qt  lading,  wliich  shewed  that 

the  cpttons  were  sent  on  account 

[ '  "and  risk  of  the  consignors.     B» 

'"emplbved  tf.  and  D.,  orokers  at 

.  ']'^ Liverpool,  to  effect  the  sales,  which 

'they  di^;  some  at  a  credit  of  ten 

"I    clays,*  and  bills  at  three  months; 

^  '  '   ethers  tor  caA  In  one  month.     (X 

/  .'  and  i>.  made  'large  advances  to 

'j  '  j&.,  and  received  t|ie*  proceeds  of 

'\    tbe  cottons  when  due.  Before  that 

' ' '  time  /?.  ha4  become  bankrupt.   In 

'  '  an  action  by  A.  and  Co.  against 

''^  C.  find  jp»  ftr  money  had  and  re- 

'.'  '  ccivedt  Hetd^  that  the  latter  were 

'  '  not  entitled  to  retain  for  the  ad- 

'  '  Vances  made  by  them  to  2?.,  for 

'that  he  was  a  factor  for  sale  only, 

ana  had  no  authority  to  pledge  the 

' ''  goods,  and  that  the  plaintiffs  were 

~  entitled  to  recover  the  net  pro- 

'y  ceeds,  deducting  such  sums  only 

'"    as  ^.  could  have  retained,   A.  and 

'*  '*  Coi,  when  they  conaagned  the  cot- 

"*  '  tons  fo  S.,  requested Jiim  to  mak^ 

*  ' '  ^  rertiitfanc'cs'fn  anticipation  of  sales: 

'"'-Meld,' secondly,  that  thJs  requesi 
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Set  BitL  OP  ExcHANGK,  8; 

FRAliDS,  STATUTE  OF, 

See  Payment,  4. 

|«  >V]if»rf»  goods  of  the  value  of  144/. 
.  were  made  to  ordeTf  and  remained 
in  th^  possession  of  ^the  vendcyr  at 
the  request  Qf  the  veodeei  with 
the  e.xcepuoa  of  a  small  par.t  which 
the  lauec  top^  away  i  Held*,  /that 
there  was  no  acceptance  of  the  re- 

.  sidue  of  tbe  goods  within  thoiSta- 
toie  of  frauds*  seot.  1.7.  Thompson 
V.  I\facfronit  J.  5  G*  4«        Page  i 

2.  A.  knowing  tbtit  B*  waa  a  horse- 
dealer,  made  a  verbal  bargain 
on  a  Stmdau  .for  the  purcHase 
of  a  horse.  .  The  prioef  which. waa 
aliove  10^.,  va^  specified,  and  B* 
warranted  the  horse  to  be  sound. 

,  Itwaanot4olivacedun^ltjl»eifollow- 
ing  Tu^nUwt  when  the  iiK^u^ytwas 
pcM*  HehC  that  there  was  pot>  any 
compile. cppUa^t  ^p^ .^he.^eli- 
yery  of  th^hois^e^apd^ns^jm^tly 
thattipe  ^potraqt  wastnottvid  with- 
)     jn  tbe  ^t^  9&ffar^%  4, 7.  ^^r^t  But 

;  a^SMQiini;  it)  to  (be  wojd,  hp\^  se- 
.poi)dly»  ii)  a«  aotipn4i>^.br,ea«h  of 
the  warranty,  Ifu^t  ti^^  puxql^ser 
bavii^.  no  jinpwlwge..qr  tfte^fact 
\h^  ^q  vendlor  w?f  ^;i^c^(^si^  his 

prdrnvy  oalliflg  ,w  ^.  &w^y, 
bad  not.b?ep  guilty  of  aqy  bjff^ftch 

,of  thfil^Wr  a^  thw^fpi:e  v^  en- 
title4  ti^.r^QOV^Xih^k  tb^ipme  .of 

,  the  hprse^  filqifisome  M^WtHflfinUf 
.  /r.^fGj4i:  I.    i'.v.  .  l-ij.  ynf^2S2 

3  N  2  quitted 
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quitted  the  same  on  the  25th  of 

^»'#A''tlie' p<w§^ssr<Hx^by  ^JS".  • '  A* had 

^  •tr^^'fortV  ttct^  w'ith'  i)rlieat/and 

-  >#aptH^ftreH  ihzt  at  a  i^etifiK^'be- 

tweenf  ^imd\/?;  hi^i^Huflry  IBS  I, 

^'^^«^c^led  B,  if  he  would  take  the 

forty  acres  of  wheat  at  200/.,  tell- 

•Ib^  «iW,:  Wa«  }^^  hd  'diit  lAMi '  tie 

shouldinf^iljiAV'^t^li^fi^c^n^   J?,  said 

that  he  would  take  it,     A  person 

Tp^f  «ijt)t;h€gfi  (v^lpec^  theidefid  stpal^i 

and  naving  so  done,  ask^d  to  w,bon) 

^^' fie* wis  to  vklu^'tt;  B:  sjiid  tltat  it 

'^'iva^io  bl^  valued  to  hirti,  and  then 

'^j^rottttsed  to  pay  W.'t^pr  the  wheat 

"•'ind  tb6  d6&d'«tock  on  ti  gtven  dAy, 

^ '  Attd*he' did  pfety  a  sum  of*  money  on 

^'  acdocmt.  '  B,  ftftefwdt-ds  had  pos- 

V'sejssloin  of-  the  fai^m,  tho  gro\^<tig 

^  wfteat,'and  the  dead  stock ;  Held, 

<^  that,  in  indebitatus  assumpsit  for 

'  crops  bargained    and  *  'sold;    and 

-•  goods 'so!tt  and  delivered,  the  con- 

^  tract  for  the  dead  stock  was  dis- 

■^  tinct  from  any  contract  for   tihe 

^^ld6  df  itte  growing  wheat  and  the 

•^^posstesixrti  (n'  the  ferm,  and  there- 

V  fbri^  that'i^,  wati  entitled  to  recover 

^^  to*  thut' dfifiotimt :   Held,  al3o,  by 

^^mf/lef  and    Holrqyd  Js.,'  Little- 

^^HhleiSs  di^ehde'nte,  that  as  B.  had 

-'bid  tfie  groWin^  ^beat,  and  had 

''•Madf^  af^art  p'ayroerit  on  account, 

^^'jI'^WAs  emMed  Ih'  thU'  actibri  to 

^'te^ove^  Hi6'tenrtaiWe>  6f  Iber  pfice 

-Wibi^,tJ^'be'paid'!bi^  it.    "    . 

^^'^  W«^  W.irfddtiff 'hffd'fefiovered 

*» VWaWt  SHt  a  suth  oF  indney  cdtn 

^^^iMititA^€^iS'\iMi,'^btti'e  'of 

•^^Wch"hi^ivM4i61!'?n  stHdt  ra^  efn- 

^ima  W'i^mee  dWdNr'the  d^- 

;  mNitR^  iA^Mttmott,  ^b^  '^^hleh 

[%6l  #oii]a  bfe  mMf  6^titffed  t^  Yb- 

Mcfdv^^^'^'tieblarWrg  in^  dfffei^eiit 

-fdrtiffi  the  tebutt  wni  'ndtJ  redocfe 

^•QfA'^  hothead  of  Wind^'ri^the^rarb- 
'^1^  df  ijHt  J&^i>j/^/>'jbbck^  Com- 


■T,i 


FHIENDLYjj^^glETIES. 


panv  was  spld  for  iS/.  and  ade« 

'  fivp^'&rtffelr'J^^  %"ffl^^v;^n<^^ 
Ther'^'W^  tto'coti^nlcftJA. Wiling  i 
'Heldrt!h^t'  iHe '  top^^kbii^,  bf  fee 
• '  a^lii^bfy/biJatf'Bi/. th^f  ^ehiee^  was 
'  Aot'iH^Abttia  itBcW)ttWAe^' of/ihe 
^\vfrt(i  witfcinHbfe  sVMeif  fraijfls. 

P4ge  423 


Jl/.Ai) 


5<»E 


Where  the  ctfn^i}l6ei'^of  a  ship 
witened  Ibtf^a  efrtlrf^ftWtf^fhc* 
iiiid0r  fteal);  wlvetftl^'  th^'dhaf^^r 
bgveed  to  payfrA^ht'  'fe^eirt^. 
Without  ftayin^  t6  ti'htttir:  Hfld, 
that  tlie  ownf^  having  dieihd 
iwd  recdiv^  riie  freight,  fliec 
mander  cbdkl  '"rqH  raairitaiift 
actioq  for  it  lagainst  thef  irhartdtilBr, 
altbqugb  he  b^d  given' biirt'nbttce 
not  to  par  it  to  any  qne  but^fm- 
self.  Aiiinsfm  ▼•  Ct^emwr/A,  //. 
S&6  6.4,  "      647 

FIlIENfiLY  SOCIETIES.  ' 

By  the  friendly  society  act.  st^l, 
*8S  G-  5.  cS.'5^  ^.  15.,' it  U  «fiffccl^, 
^hat  if  any  nieoiber^^l)^««^B(i^jp. 
shall  think  himself  aggrieved  by 
any  thing  dooe  by  any  such  society, 
two  justices  .piftJtiQQ  complaint 
upon  oath  of  such  nji^mber^  ^^1 
mon  the  presid/ents  oir.  steward?  ,^' 
the  society*  ancl  tlje  justices  ^re 
to  heat  and  fleterniine  the  matter 
of  such  cbfnplQin^^^  art^^'co  'msijfe 
'  such  larders  /A^mn  as  to.them  sh;^l 
seem  just  ;j5[ef<l,_,  that  ^J,tte  jjif^*- 


'  HfElR.' 


lii 
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,;ipaj;t  of  the  order  yf as  ilW)^  jpps- 

.,  -W  n9,P,i?rt,pf%  ^o^pJii|nt..,^7ic 
o'5i'!f  t2'-i'^#>^  fin4 ,  Another^  //. 

^'"^->^yl        GAME. 

&e  I^OR^4TX^N»  1. 

.•■  r.  r   J,  G^AI);ANJX^.  ,    .      .  - 

,.,aod>,*i?4w  <rf  jw4«>  th«tih«)UAier 
,,»ftouJd-pay  lOi,  p^r  tpn,l>ey,ond  ihe 
iH^^fket;  pr.iQe,  .whidi #m»ii  w^stabe 
>  applied',  ip  iiqaicUttoA  of  an  Did 
4^bt.  due,to.,9pe  !9f'.lbe  vemiors. 
...Thj^  pajmei^  |Ofi.tlie«gooda  wias 
„g^l^:a(^e;d<by..a,th^'d  person,  but 
.  tb^.,bai;gam  .belweea.  tbe  parties 
.^wasi.po(   cooMiuifii(3at«d    to    the 

Jur^ty  :    Held,,  that,  that  was  a 
raud  on  the  surety,  aiul  rendered 
the  guaranty  void.     Pidcock  and 
Others  v.  Bishof,    H.S&eG-^ 
'  '  605 

PUAR^JIAN  OF  THE  POOR. 

"    ''  ship;  5. 

^"  'i    '  ■;   •    HEIR.      

^.'J3/ seised  of  lands  in  Fee  signplc  ^t 
the  time  of  b^r  death,  in  the  po3- 
session  of  a  tenapl^  from  ye^ir  to 
'y.cari  died  leaving  C,  D.  her  h^ir 

'  at  law'.'    i^ci  rent  was  ever  pUiid  to 
him.   it.',  b^ing '  siippose(|  that  the 

'lanos  passed ,  to '  a  deyi^ee  under 
tiie  win  6f  'A!li^    After  the  deaih 


ag^ms^ 

nd  g|vep 
tlie  SQp 


as  iielr  of ''c.  1)/  on'  a  bo: 

pl^adQ^  njo  assets  by  clesceAt  from 

his  ]faihA;\'it^^^        licfrf^hat  ,thJB 

Aih'qi^' was'seued,  -v*  Jv<(:V  9^  the 
Ijnds  lid   qiestioil,   that  tliey  Ue- 


.,  .^c^dfid  Or/^nx  biw  tp  Ms  aoaii^nd 

i^ei^e  th^^etpre,^se4;aia,th6)h«i$ds 

,  of..^h<^  hm^vg  Uabie  Ap«  ^h^;,bend 

,flcb,t.    rRu^iig  <f^  4iM^^rft  Site- 

,.  ,. ..:  .,...   *'  .    I     ^\  ...l'i>gei298 

'.PIGHWAV,'  SURVEYOja  QJT. 
-  ''»   See  CttcttoMtvk.'^i    '• '^ 

...        .j     A.  •  .,'      ij      ■.    7,       .)       JJ..I1 

HUNDRED,  ACTION  AGAINST. 

l^  Tl}Q  Inh^^itaatsi  of/ft. //?tv;i  .jipot 
wltjiin  any,  hundred  wr,9.uq\^n* 

.  titled  to  t^e  rein^burscj^  tW  ,M« 
pencc3  whip/i  tbe^  li?<;ur  in  ^e- 
feAdlng  act^ipns  qrpugi}t  against 
tliem  on  the  SlQ.^  c.  JqI.^.SS., 
to  recover  the  damages  done  jby 

,  tunjuliu{)u§  a^sembJie^F.  Thf  Kf^g 
V.  The  Justices  qf  KifigU  Ljfi^n^ 

.  T.!>G.^.  ,     ...  1*7 

2.  By. tbe  black  act,  9G.  1.  c,2?-> 
any  person  who  shall  mUawfuJly 
and  maliciously  ,kill, ,  .niai^v  jOr 
wound  any  cattle^  or  Qi^t  ^ovf^  jor 
otlKjrwi^e  destroy  any  tree^jplan^ed 
in  any  avenue,  or  growing,  in  fx^y 
garden  or  orchard*  or,  piajatatjoa 
for  ornament,  sjjelter  .  or  pre^t, 
shall  be  adjudged  guiUv  of, felony, 
aQd  the  inhabitants  qf  the,)lipt>4^ed 
are  tp  m^ke  satiafactifm,  t^9,,,^e 
p€*rsons  daiQnjfie(|[  by,  tbe]cj^ttf(ig 
dovyn  or  4.e8troyijqg  apy.tr^eii.yvlii^h 
shall   be   ^oiniiptt^,,)b)f,  ^y  ^f- 

f^wJ^r^  Wtf«ft  ^^s>9M  J^«^t^afc 
iu,  pj;d«r  to  .  n^alte^  Ih^  ,rof^l^pjc^8 
,,de;strp.gtion.  qf  trees  a',tjBlupyiy(i(}>m 
this  ^tat.utc,  ..^h^,.  act,,a^p^i.,ffii*t 
pi;oc9ied  fw^i  a^  ,i»uh,Qiou^  W^i^ 
towar(h.:the.my.nw^:Pf,..tA\fi,}5Sfi« ; 
apd,j  f^hefef^rq^^wTfi^c^  ftft-.A^Jiffi 
wasbcp^i;ht  s^g^p^s^  ,tJi<^,h4^()e^ 

u^epc^  pi,  his  .nlaiUati^,  fiai^ifig 
bep^^p$t»03;ea  j^y *re,  mi^,^' 
-pearecj^ithat  the  fire  had  com- 
m'^np>(Jl^t;tl)c  )^i^^if<?e  ftf^^fiiRl^i, 

ing  grounds  belongmg   to  a  dif- 
8  N  $  fcrent 


MO 


INDICTMENT. 


•fbrcnt  propHetor  tl  vaa  bel^  that 
'  tbore  Was  not  miy  eTM)e«€e  that 
■ibeflct  wai  done  fr^m  motWeti  of 
"loalice  toirardt  the  plaintiff;  ^nd, 

tiherafond,  tkml  ao  offence  liad  b^en 
'  Ooniiiiioteda^aiaal^ha'Hatateriand 

that  tfad  acttod  conmoqu^ntly  was 
HOC  niaintaiiuible  Hgiainist.tftiebun- 
'«kcd.     CMm  H.Th^  Hundtf^d  of 

iMU9g^TiSG.4t.       r     Pago  £48 

.:    IKCJLOSORE  ACT, 

\\  The  tettdl  siectioa  of  tho  general 
indo^bre  aet,  41  6. 3.  c  109.»  does 
not  give  to  comaisatoneraany  power 
to  make  pmate  reads,  but  only  to 

'  8^  them  oat,' end  say  in  what  pro- 
pdrtionrthey  >bali  be  made  by  the 
owners  of  ahotmenta ;  and*  there- 
fore; where  a  private  inelosure.  act 
gftve  the  oommissioners  poitrer  to 
raise  money  to  pay  the  e&penoe  of 
carrying  into  execution  that  or  the 
general  inclosure  act :  Held,  that 
they  could  not  make  and  levy  a 
rate  to  pay  for  making  private 
roads.  Ths  Earl  ^  Falmouth  v. 
RicHardiOH,  H.S&S G. 4,        837 

!.  Where  a  private  enclosure  act  (re* 
citm^  that  it  was  exnedient  that 
the  uthes  in  the  pari»  should  be 
eziiirigujllbedy   aikI  \  ai^   adequate 

'oonftpcnsation  ahotiUl  be  made  to 
the  vic8r)^eiia<:ted  .that  the  com- 
mfasienen  -  shoiddi  in  a  certain 
modej  aaeeriaio  what  yeafly  sum 
4lietitfaes'ifereworth,andthat  ther^ 
akindd  he  isstiiog^and  pliable  to 

•  the-  vicar  iouJi  eif  [the  iaodf^  such 
Veariy  :airab|  i<<!  fir^  ftnd  idear  of  all 
idtet,  taiteea,)  and.df  d«kCtion9  what- 
soever:" Held  that* thskvic4i(  was, 
not  rateable  to  the  poor  in  respect 
of'thjbfyeiirl;f  •unrfiOr^apoertained 
-  ""  pa>d   to   hiiQ,     Chatfield  v, 


and 
Ruston, 


;&6G.4.' 
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INDICTMENT. 


Indictment  ofanrged  that  the  defend- 


lNt6RS!^A^6k 

m^  oa,  ^  i(\r^e  MecQi^  ^ar  of 

;  the  xei^  or,  ^e  ,pi:eaent  IfJM^  k^t 
a.  gWing  ba«Wr.,MPe^  *#t  on, 
i$(c^  in  th^  fam-tk,ye^,bt^F)LeTe^n 
of  t))e  prp^eot.  EJiigp.,4^(fn^t 
was  arjra]gi9^d,jup9<i.iini>f]pi(^Qient 
whicb  (:)iaxffed,(bi^,,de(epd^,nt^^^ 
the  IStli  oTJ^tff^rsj,  m  \k%m^y' 
sevemh  year  of  ihe  ^dgn^  pf  4be 
late  kitig^^jfg^dim  4iY/Pt«  ptfcefifpys 
and  tim^.. between  th^t  dbiy^ynd 
the  d^y  or  taking  the  xxuimsix^nt 
kept  f  gaming  ttpp^/  ifrc^  tt(\fhe 
nuisance  4>rthe^ujbi]ect8  of  our^aid 
locd  tbi^  king,  md  gainst  the 
peace  of  a«iUr  said  lord  the  kjng»  jfrc. 
The  plea  then  averred  the  ideniity 

.  of  tbo  offencea  described  jajhe 
two  indictments,  and  the  acquittal 
of  the  defendant*  Upon  demurrer 
to  this  plea,  concluding  with  a 
prayer  or  jad^groeiUi  of  TB^|K>ndeas 
ouster,  it  was  held  that  the  plea 
was  bad,  because  the  indictment 
upon  which  the  acquittal  was  al- 
leged to  have  taken  place,  on  the 
face  of  it,  charged  an  offence  com- 
mitted in  the  reign  of  the  late 
king ;  and  it  was  not  competent  to 
the  defendant  to  shew  by  averment, 
that  it  was  for  the  same  offence  as 
that  charged  in  the  indictment  be- 
fore the  court,  because  that  would 
be  in  effect  to  contradict  the  re- 
cord : 

Held,  secondly,  that  the  crown 
was  entitled  to  final  judgment,  not- 
withstanding the  form  in  whie^  t|ie 
demurrer  concluded.  ^ 

Semble,  that  si^ch  an jn^ctQient 

,    must  conclude  pontp  pacennf  do- 
mini  regie.   J^he,  Kttg  y^Xvftor, 

.    iV.  5(3.4.    :    ..  .  V..I.  .^502 

■      '        :j4Si;    wi-ji.    oit.'.l 

U  /in  ixiformation/Qr  peEgljiyf^ 
the  game  law  is  noran  information 

within 


withiii  the  meaning  of  the  stat. 

:"48  ©/8/t;'»6.;"t^h^eWr,«rthfe'«e- 

'^ttffmt  Wpdt-"tt)"afr)pear"«nd 

•'•tlik'd;  ^'-^os^di  h  af  llb^ty 

'/-W'chtbf  &h'dftb^jtmtic^  artda  rflea 

^"W  rttjt'gtiJIW  ffh'^fh^'  d€!ffendttfit; 

'*'if<*;''tHfet^t#^;''Yh^t'etl^tf  prtfse- 

""cfbtorf  hkd^eklifett  *iit  appefaftrtce 

■'W'd  BW'of  hbV  i^ilty  fcx-'the 

'^•&dftri<kri<  and  iW^fttt-hadbeen 

".  '%iiHa  agdhi^t'  ftV'dfefefidant,'  the 

^^'fccydrt  flfet  a6id6  sd^h  Vertifet'^for 

•'^iWegtildrityJ     J>ms'^.  Bint  and 

'■' '  'Othm/'Af/SO. ♦.  '         Page 586 

%  li'  ik  kidt  ti^c^ary  that  anyin- 

■  *  forfriainm  *df  complaint  Ahddid  be 

'tnad^  (7^  otf/fr,  ffl-  ord^i^  to  juAify 

'  the   interference    bP  mA^istrates 

"  iittaeV  the   11  G.  2.   <^.  19.  *.16. 

"    Baderi'  V.'  Cbr^,    If.  5  ft  6  0. 4. 

/'■;'';;/    •".     '^     •  ;   ^'649 

'INQDIRYr  WRIT  OR 

'.!fn  case  fdr  wpi'ds;  defendant  sufFi^red 

^'judgment  by  default.     At  the  ex- 

^ecution  of  the  writ  6f  enquiry,  the 

/  plaintilf  offered  Yio  evidence,  and 

. '  the  jury  assessed  the  damages  at 

,'  ^40?.:   Held,  that  it  was  not  in- 

',    cumbent  on  the  plaintiff  to  give 

*^any  evidence,   and  that  the  jury 

,  were    not,    urtdcr    suth    drcum- 

^^,  stances,  botmd    to  givd  nominal 

damages  only.     Tripp  v.  Thomas^ 

M:5V.i:.  427' 

ll'iGbofa^'Wiete  insured  at  and  from 

Demerara'Xb  Laridori  in  shf^  or 

''^mi  \^%rilrtt^d'  to  sUil  fr^m  De^ 

'     4^d:t'a  dh.bf  before'  fhirl^it  of 

•  \':Ad^tAms\'  NSmalF  shffrti  take 

"  *  ii^  and  discharge  the  ^h\:])l6o]r  their 

cargpfia  in  the  rivM  (ffDpnerara  ; 

butthfert?  Va^ihiW  blTttie  coast, 

^'  ■  «bbtft'«e6^  miteaidUt-  tit'fc*;  *hd 

large  ships  uflMly  discharge  and 

take  i/i^|ifl|rt  of  ifhfiPicargoes  on 

,  the  outside  o^  the  shoal.     Goods 

'  ^''6'(JVtt^W^Wt»le''prfHctw*i'e' laden 
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1       • 

on  board  a  small  vessel  that  com- 
'  p\eMk'hw  ts»g&  in  •fhepriven  tod 

'   ob  t)Mf1>st  of  AuguHfAe  saepMn 
'  httiiiig'obtsflirtied  Eis  daevanoeg  jset 

' '  sail,  p^oe'criadl  down  the  m^Ti  And 

'  abodt'tmr  milei!  odD  ,i»<4Mi,fiand 

tlien'aiil^otbd/die  tiAei)etng  W. 

'-On  the*  S^ofAmgiai  hdiomlsed 

'  th^slhofal^widl  on  the  fibb/the  vessel 

wad  lost\}y  p)erils  of  thd  sea  b  Ifcld» 

thtttthe  vessel  9A]kd\ft9iA\D&ne' 

rara  on  the  Ist  of  August  within 

the  Rieaning  of  tjie  policy,  and 

that  the  WatrabtyWab  thereby  sap 

tisfted.    tuTVg'nnd^  Qtkmrs  tJ^t- 

derdtM,M.5^l^..        *  Pate  495 

^/' A'  policy  was  cflboted  on  norses 
warrantbd  free  from  mortality  imd 
jettison.     In  the  comnse  of  the 

'  voyage,  'i«<  Kumse^utooe  of  the 
agitation  of  the  aiitp  in  a  .stbnn, 
the  horaesT  broke  down  the  par- 
titions by  which  they  wfere  separ- 
ated,  and  by  their  kicking,  bruised 

'  and  wtounded  each  other  so  much 
that  they  all  died:-  Held,  upon 

'  special  verdict,  that  this  was  a  loss 
by  a  |>eril  of  the  sea,  and  tfaafc  the 

'  plaintiff  was  entitled  to  recover. 
it  wa^  found  in  the,  spteial  veirdict 
thttt  a'  certain  nHBge  with  reiSp^t 
toi  sweh  policies  prevailed  amongst 

'  the  undlerwrittrs  aabaoribingipo* 
liciM  art  JL/oyif' »  oiiiee^hoase  in 
LoHd&Hi  ahid  nierciiamarai^iotfiers 
efl^ifyg '  pbliciesi'tb^rc^ i  and:  ithat 
fhte  {^lioy  ialicnnsitiofln 
at  !iD/^^(/*s<^offeetteuBS^  butritfwas 
tidf  t^md  thae  'thBipiainliff^as  in 
the  hQbit'^fiaifoistiisgi  ptikskB  at 
that'%»hlca»t'Ileld^'thatjtfaia)iteage 
'Wa»  Wo^bttffieieii^f  tQUnd^fhaplain- 
•nffi"'  CMkyf\ikdr,AMAtr;9^iiioyd, 
H.S^Sti^Oh^  i'-jH  ":rjvo()H793 
ri'  II  .»'  -T.r  .T  >)  it  f)t  •jMrotr*'  Ion 

MJOfNDBH  OpiASTIONo 


JOINT  STOCK  COMPANY. 

1.  In  Bs'siimpsit  for  worsr  and  labour 
'    '•-  »■••-'  ftN'4     ■     -  '  *d 


ffilf   JOINT  STOCS^fiOMPB^U*/    (hloJH/ /JUSTICE. 


.b'/ipffrJW^'?W^iH^  %iJWC9nftmHcd 

,2^W^bF^  J  j^-jWe  mJi^^cO^.  .f^e^flj  to 
oj  o|.i^fW«fFri*te.i)^«rfettMt..w>ji{  re- 

%o»?^W«Krfeft(W"tart>fld  ini.ftnjr  net 

v'lMrflWg^^  iMft;aiq4^.by.ft.im»mi«ee 
niiflj  WPMWiB^^.^j  ^^^evifl^ACft.  was 
„4ji,Y/?ft,,^  M:tlwir^grU/wilar  pfc\i^ts 
or/^/  WP4?%y^i ;  «*'  'i^Hfl'  jwippauy: 
J,,  J3elfJ>  .tbati^Rop  this  ^9<idQnce  |ne 

j:)^1^^UiW^:^i^^i')  M»^  <>fi«r«(iaf^  of 
,  .;he  .$ijG,j]./?.i8.  46  havic^  trftps- 
^'.^^bifi,;J^A»rffl,j  aiHl.  ftffecfcbg  .to 
-i,-4pt  f#..^;,l>pdj^.,ca(rporMe  wHbout 
-v^^MJf  Uy  j>J.  ^V.^pr  or  aofc  ofpnr- 
9fMWff^ii.^ii^h»*  .p¥«tiff  coaae- 
•o5Ki^^te!<3iWld.fl»t  iPftintftiq  bii  ac- 
nf^¥?ft.WPJ^  ftro^,4;>mi.Qf  m  illegal 

li^'S.f  ft>fe*j.(.<|  u.  j.w.  -:.fage6S9 
e^\¥^\msmiii  i^i^prSw^iwiftTito 

Yd>%^iWtjAfe'J9»e'¥<*^v»*r^4  after 

bfte  HffiAM«tS»  10  wk<im;ld\B  «a. 

9^  W«rrP#»f  8«jriia»rtod^  .the 
niJn8Rtt5«Hfrf«tfi(P^**a4fltQff^Uiilhc 
e^,HF#«Wfiir^f4Tf  <\  4eifflbftnd«Pl*e 

i(ftn«ia«8W*(g%fflfci^^3*ftivAoteiof 
*^«rtrft^iPi*P9>IWb<9f;^J!jp«*i>iliO- 

<9bflfe^il^^tf«ft  iMiBMaf<^yiAt 


orii()ie)((tof)^f(MlMffribeAl9ite  ^^be 
-i>JiliCljQH^>aft'«PtiMaUl«ili  Aoieidire 
io  ta(dAeWoe6ti}£)thechim«oa]4he 

'  vibyj;r^bitAP«bt<fna^1Iiy  t%jdynec- 

f.  4hiwe«i^frcr«i>A9  Wii^uedi^mdqbe 
..i|r3DiferhiblftiiSlfU,(i«hatMfeliia:va8 
:.  iMilj  ,^n.  >antoteiiiqf9i  iwathHabl^e 
.1  ap«mtM>niiDi;<ib«  biiM}l&>M«L  Miot- 

• .'  I.  I.'  sh.u  i  '>»r'»-  ■»  •  ',  •  'J 

i«  Jt  <  i9i  >x)a(i.i>«oeflif  py  litkacrjitiir .  dn- 

i  fofiui^tiioni.priildinphMfiifilioiiM.be 

..  madc)  an^oftdjwn^n  j«toder  i^^jwlify 

tbe  interference  of  magistnHM'iio* 

.,fder. U  G.3h o^lfiuAfiS,^  i    w 

.  /,.Jj[i  ire8pQ«4:«gaia»t\t^^  migis- 

tci^ea  for  giVing  plabiliff\l  Jfendi^rd 

po4ie8«i#n  of  aiavmifii>.iiidcseii|ed 

*  iarfD^tbey  produced  in  evtdfncf  a 

record  ot  tlieir  proceedii^#<  imner 

tbat  act,  wbicb  set  fortJi  all  such 

«irjcvmsUu^cpa.s|s  wjf^  j^^^^^sary 

to  give  tneni 'jurisuictLon/ and  Dy 

vrhJcb  ii  appcaoed  ^tkat  tJbty.had 

•  piursaed  ^he  dtoeotioitt  of  ibevta- 

.  tut«  c  H«ld^  that  thirwas  .tondu- 

.  ..siv(  at  an  anascAri  to  ihe  luiion. 

Mnsienv.  Canu^aad  Anoihery  //. 

2ii ,  Bj.  fjiarteiv  thc)  aidtntttAii  ifanip&y 

.And.  bu/^saas  ihad  fioirep 'to  elect 

.;  two  oTibe  ibiit^tttoB-^orbejMtr- 

itioD.iaf>tbli  hd^(%b:f»r^toBdwiA»]e 

>  'J}eaff#  and'they.^fgf^  tahawaipuwer 

,  <::aadiuifthorit^lo;excpute  jb^'then- 

.ftfelvfki  ar  Mt/iheitf  fliaeaoeibf;iUair 

.'idepuilie%  4be  isiicte  ^dkbeBin^itpf 

8>lhe  boraugfal  .Xhg.lchaTta&\^n 

'i  iCPOtaincd  1  olaaaes  jby  {khiobu  it{lias 

-iprcMvidodabai  ip(l^^ioirentE>e£^lbe 

4ipath>cHl  irehnBT^itf  laigiLaidesiQ^it 

naitocw^onts  niigbt  |i0aettcte4^(nr«>, 

i(dM9n)|^.  [tlie  jrtoiaioderiof  ith^fpe^f 

baho'uld  ve]Mcbt6iM(]A:od>jblBoi- 

^•alfiJ»rjhjflhdQpu^)r^i  ll'>Malnlhia 

!  .4MvM^iithati0i*»  dhaJdUBndBJior 

1  anjr 
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rvvbein^,  Hhe  l>iitir&  iind  cttpktilb^r- 

'  ilgeties'iiiiffhtiileiet  dne  or  mbrg  of 

I.,  ^tht  'ib^irgisftte  JCiy  'supply  the  -va- 

'-rjoilacyh  /Vh^n^xtkmMotei  'al.der- 

iiinictt  I^iM^poiiAerito'appahitde- 

^^ipiuiesi  '-T'heMi  «lkevii  iblkyiMed   a 

y^i^  claubiey  -  which  I  direttt«d '  tliat  the 

f> 'ftldcvmm  r^r'the'&ifite  being,  during 

'd  4i^e  timeth^y  «hoiitd  r^maiQ  in 

AUheir  oSbeSy  flhoi^ki  b&  justieet  of 

4id)te.  pbace  within    the  borough: 

Held»  that  this  charter  did  not 

enable  the  .<a)d^nnen  elected  for 

the  year  to  delegate  their  office  of 

-^' jifltuse^of  the  peac«raiftd  therefore 

V  tbM'  B  deputy  alderman  was  not  a 

.  jaaiioe'  or  d^  peade  for  the  bo- 

•(.VOOgll* 

Qu8ere>  whether  since  the  sta- 
i  tiite  27  i/.a.  c*^4.  s*%  the  crown 
>'  can  detente toiaaubject  the  power 
i  4if'  appointing  a  justice  of  the 
f>  peace.  «/owr«  v.  Williams^  //• 
S^6G.4f.  P&ge76SS 

•tANDLORU  AND  TENANT. 

L  i4.  le«  apaortmenta  in  his  dwelling 
i:iKMiSe  to  B»i  at  B  rent  payable  half 
-^-yearly*.  B.  took  possession  at 
...Miahadmas  1892,  and  at  Lady- 
.\Haff  1^29^  paid  hidf  a  year's  rent. 
C:In  June  of  tliat  year  B*  lefV  the 
,-aiMuinitnli  without  giving  any  no* 
J  tioe.  to>  quitL  ^bot  at  Mkhammas 
■  1888  he  paid' half  a  yeai-'s  rent, 
c.  M'Ijady^jf^9^2Afs  A.  demanded 
-!  lanoflwD  Half  year's  rent^  which  ;8. 
-itefbs^d  to  pay-:  Held,  thatifrom 
1 1  these  faota>«be  kaw  w«uM  not  im- 
lr»p|y:ia4siki«ig'friOHi  year  te>  ydar. 
tvmison  yiVAOf^U,  TJ  5  G^A.  88 
&r;Byileise  theJesser  demised  to  the 
«)Je8Seet.'a>  colliery^  Und-aftl  the  ep- 
iijgines/maobinisryt  and  other  ttnpfe- 
,^iib«nU»> Jeofail  idnd'thingtf  thsn 
ndn  iori about: the  cbllieryi  or 


-roBidcbD'ictefpkr^d'tbevewhh,  and 
naiienftioaetf  in  .a<  cMtam  intedtory 
'}<and>critetiidi  tl^n*  ibmk^  babeii- 


dum  for  twentv*one  years,  at  a 
t    certaih'   rent   tnerein   mentlobed. 
The  lea^e  cofltained  a:  {Proviso  for 
-    re-enti-y  \n  ciese  the  rent  should  be 
'  'In  arrear  for  •die'  space  lof  thflrty 
days^,  and  also  a  pr6Vis<!»  that  on 
^ '  the  expiratioH  «>t  oth^  sooner  de* 
'  terdlnatron  ot*  the  debit^^,  fh^  W 
"  see'shooM  leav^  und  yield 'ub|  to 
*  '  the  tessot  idl  engines,  niachf t^ 
'    efi^s,  and  thhigs  beldng^n^Uo 
'    and  used  in  lihe  satd  colliery,  And 
'   that  an  intentory'  and  valuation 
'  should    three    monftha    previous 
thereto  be  made  land  taken  by  two 
indifferent  persons  to  be  appointed 
by  the  parties  respectively,  or  by 
an  umpire,    and  such    inventory 
should  be  compared  with  the  then 
present  inventory  and  valuationi 
'    and  that  the  difference  in  the  value 
of  the  engine,  &c.  should  be  paid 
by  the  landlord  or  tenant  to  the 
other  according  as  it  was  greater 
or  less  than  the  value  at  the  time 
of  the  letting.   The  tenant  entered 
and  occupied    the  colliery,    ma** 
cbinery,  Ac.  and  failing  in  the  pay- 
ment of  the  rent,  the  lease  became 
forfeited,  and  the  landlord  reieo- 
vered  a  Judgment  In  ejectment 'in 
Trinity  terra  18J8,  bnt  did  not  ex- 
ecute nis  writ  of  possbssion  Until 
-the  dthoP  ^(O^int^f  I81&.   "Ott 
:.  the  following 'd^y  ih€  t^int  coim* 
• '  milted  att  tict  bf  hsetfkHipccy/  Hie 
iMse  having*  become  f^rtbited  by 
^'the  act  b^  the  tenant,  no  invetttt^y 
^or  vfduHtibn  bf  die  nrnchuhies  and 
other  eflfe^s' &nd'l^ibgsb^fohy;lhg 
ib  ^he  toilIi«t4es  was'^Mii  tfai^ 
tiiohths  before  tlie'  <det<^iblfis(tlbn 
'  tyf  iHe  demist  r  Held,  'hoW^v«i',''at 
•  the  tenant  hv  his  own^ct  hiLd.  de* 
'^'termittfed  the  Iease,'arid  had  lhe^« 

S'  rievid^ed  it  htiplmctlc^fll^It  ^r 
e  Isfndlord  tcy  Yii^^  a  ^\iht{6n 
« ^^dte  three  VnontHs  beibre*  Vh^'  IAe« 
^  tenoiiiatf on  bf  the  dcimis^,'  that  ibe 
.    latter  was   entitled  withddt;   iiby 
^suohTTahittiob  ht^h^'aUde, 

to 
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tOf.rt»ii(ll«  <ihe  pMwi^  .Qf  i^e 
jttturflf,  doMhi^^ryi,  im4, pillar , ef- 

dtftehnwtttpn  M><!  I  the,  i^^^s^  by 
:  wen  flf.wirf  jBflHsWoffTi^r/fctfi^.by 

oertr.tedoiM^r  Ibfft.^e^?^  .^be 

ipt&aamffif  lord^rcj  v  t^mf^i^iqA  of 

.  ihfAttnm»\  0r,.iiwveaM^  ^VPclcs 

within  th^jm^^JB^  oi^lJiUi^  1. 
'  c. i^.  bulL« mene  ^pdidqid  rpght  to 

ii^..thtfm  dfirii^jtb4^  ^rR»  «nd 

if  thfi^  had  b^l^Jp  l]|]^:poa«qaBibD, 

Acw  within  ibe.i^eaniQg  pf  tb^  ^ta- 

liite^'thMie  if4»Hlii,ha^  co^^ed  when 
'the  landJoi^  mBuiaed..po»e95ion 

oaffce9tbo('iSr<^9«m^r. .,      .^ 
DttHog  the  iotormediate   tfme 

'bctif^en  the  recovery  of  the  judg' 

msnt  id.  Trin^y  term  1818^  «nd 
'  the  e6t40UtUKi  df  thp.  writ^  hab.  fac. 

pdt&  «a  the  9rh  of  j^aiit^iTiAer  1819, 
'  the  ba»krupt  contiiijuied  to  work  the 
'  d(dltety>  «lidilo  hav^  the  u$e  of  the 
'  ttachiDery  and  impleniei^ta :  H^ld, 

that  during  ^iat  .period  the  bank-* 

TQ^i.had  ooCthe  ard^r  or  djspogi- 

tt^.oC. the  niAvbirv^y  and.inaple- 

mentil^  «)|hi^.th^iqieapiog  of  the 

«iBii«te.:.of..  JfenK*^.  ./5t<wnr  and^ 

(khui,  ,Aa$9lgnm,  r,  ^^^^^;  T. 

•516?.-^-  ...  .;  ..  1  .  ..,:.J'  .Page^?68 

Sl  Teijl«t  ft<wny9^^,yev,i^Rtibred 

.■intD.f^Da^fm^mi.  dMJiipgi,9«r-^ 
.  J  rent  yic&ir^ftjr  j^  4^ftf  e^t^  )>/e  jjr^i^ ted 

5'  lt<^.lllm>n*f,4.  A  iian«j[  i^P9?  ^^^^.\l 

.  'jdit%^th,h¥ni$(H^d,ftftatJ^|thia 

\  ^fofls^nt  a)9d  i;^jflV>tJ9cci|pjijioq  ^ 

('.'  ^;Bdt<trit,  the  former  tenancy;t^de-;  | 

>r.tevf»itaiit  i)ttoPgb»i^  (§a8fifCMi-i 

^tt«crt«ftfi)ir,,tt«iH^<^^R®apiiifl4t  //Jfl- 
.^flrt4in¥H,Sfw^4«*,M^5.fii4478 

4t  jWh€lffelifcei*enfettW,:V9%  -fi/iteaso 

imd«ri^;ihei  ^mms  ,|P,^5^i?^h(}  .3.^  ft^t^PW^PjflpM*^  ^ 
.  <^tM9rfed.  mCp  ,/».ij?WJll*|Cov^nt,  ^  .:tW  tfie  decftiyfi»&'- 
'  dni4atJtef;,ori^iauJ(^«fpr.  btip^f^i  ,y  a  ,'aay  ^uj^jseqijppt  '4 


.fir^t,  lea^e*  imd  ^^^^f^Sf^  \  Held, 
'],  tluif  th^  dam^ea.'^i)ai  cbsft  reitio- 

,,  ,f:f^f^f  o£A?fewr¥?g.iiyffl#;^>,r^ 
M.Wvefe^,,^  ^jpM^^.  djUQages  m  an 
^,  ai^.^(<|n  against  ib^  ui^dertenant Tor 

..  mentwah^.  iOifthjehirp  of  a  pfjce 

I  of  lai^d  for  the  purjK)8e',df  n^alang 
briekfl ;  C.  ^prjr^fli '  Tnaiie. 'an 
offer,  in  writing,  td  let  aAother 
piece  of  land  to  ^»  upon 'the  terms 
contained  in  ^ties^een^totbef  ween 
him  {A*)  JBOkA  B,,  and  at. a  sob'se- 
ciuent  time  A^  verbalW,  accepted 
tne  offer.  '  In  an  ation  by  C.  for  a 
breach  of  some  of  the  terms  of  diis 

'  <ronltraet  i-  HelH^  thai  I  ibe  <iMMeb 
offer  made  b^  t)J^^  ifdfaiissible  in 
evidence^  without  Ifdng  stamped. 
Drant  Y.  Broton^  Executor  of  Leg" 
goit,  //-S&eaV  665 

6.  By  4  G.  2.  c.  28/^.12.  it  is  enacted 
that  in  all  eases  bel««ea  IktMUord 
and  tenant,  as  often  as  it  shall  hap* 
pen  that  one' half  year's  rent  shall 
l^e  in  arrear,  and  the  landlor^i  or 

,   lessbc  ^o  whom  the  same  U'  due, 

.liafji  pght  by  Taw.to' re-eateSr'for 

the    tlon*payment    thereof,    siich 

^  landlord  or  lessor  shall  and 'May, 
without  any  formal  demand  or're- 

j  "entry/ serve  a  declai^^fjon  In  ej&ct- 

^  ,inent    for  '  the' ,  VecbVfoy  'c^/the 

,  l^l^piijsed  pVemiMsV'vwWch/itffice 
sh^ir  st^d  in  the  j>ia(;b^ara  ^ead 

/    df  a  demand  and.re^nW:"'Hfeld, 

^.^thefeolaratipn  m jeu^ctmra^l^  sub- 


^'^isiM*Li3''<'i'^'^'  ^ 
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;  being  kft^  the  rerit  b^atbdaUe; 

'because  thb  title  iif the  lessof rtitist 

■be  t^'keii  to'A'Ave'afeciiiWofi'flie 

ady  wlrerftlli'itirtfeTtar^-Wbmfrh'ive 

"accrued  at'c'brtiitioh  ^laW'  bf  h6n. 

''paymenl'bl*^  did  tatfty'  \'bh&' d. 

LnurqnU  'dhd  t)thm'  M^rShditoCi^ss, 

.^H.  59f^0.i:'  '        ^'    l%gel52 

V.  'Whe're  the  tenant  of  certajn  pr^- 

■  '  tiiUe&  dhdeifldt  rf  W'bjr  deedj'and 

;  tT?fe  originit  raiidftVd'dfeti'airietffer 

-^^  rertif  Jpo6  tli^' iindferrtttatrt  *  ftfeld 

,  'that*  a^^iirniisft  w6uld*not'lfel!jy  the 

'  latfer  against  his  \tiSB(ft  in)on'^an 

*  ihipli^a  ^roftitife  tb^  Ttfdettiriify Him 

against  th'e*  fenf  payable  to'  the 

.    Bupefiolf  Jandlortl/'   Schlenckei^  v. 

Moxst/,  rt:  6  &  6^.  ^'       '      '789 


LAND  GAINED.FRQM  TH^Sl&A 
BY  ALLUVION..        .. 

'  iS^^  Evti>*xcfe,  S."    '  '' 

,;  \     ^      LEASte.  .V*  .    . 

See  Lasol^mU  aha  TsniAnc^S* 

'LIBfiL; 

l\  Declaration  for  a  Iffiel  purporting 
"to  contain  an  accbunt  of  a  pro- 
ceeding which  had  taken  place  be-- 
fore   a    magistrate,    respecting  a 
matter  in  which  he  was  tnerely 
asTc^d  for  advicei '  atid  ttdt  ddfled^ 
•  upon  to  act  in  his  ftiagistef  iel  cistpa-i 
citj^.    the  libel  ff^elf  alleged  that? 
I  '  A.  J^l  and"c:  '2X  statedHfl?  matteif 
./  charged  tojfh^"  magistrate,  'W  great 
I ,' part  or  whlcl)  was  n6t  rfptfloriAbl^ 
'/r  wtieh'spoten,  biitlj^ekatrf'sif  W^enj 
\;wfaten.'  W^aV  iha<  -A.'m\nA 
:.;;  f ^IJ. ;d}a gxibefoVe'tlieWgl^ftat^ 
;^^;,^p4'maK9  Ijiiq  statcmeftt  ift'fbrtlj 
^'^  in  the  IiBel,*'an'd  iWat  it  c6ritk|nea 
'  Va  correct  accouhVolf  the'pVbcfeed* 


^  irue,  <Ktil''ltait7]tne6iiililiv«d'a<i5!>r- 
^  Y^(^  ^ttdcMnt  <^>'ili«'<piWtt«dttg8 
"'W«?tih  »M  <««l0^1^m(fe'b«fbl%'the 
'"  n*^gftrtAt^i'»lfe!df  ^«twy"tlaltv"  as 
'  fhebMt^ bvdufftti^eftffid  iiw«a- 
^*'  gi^tiilied,  <W«Bk  viM^lMPildMtbefore 
'-'hfiihf  4h^hiK'Jt«in;tMl:hlMd^  in 

disch^^^  dffliDfilHdglMRCl  itthc- 
"  'tftynsV  th^'^feiidiim  Wulffiy*  jus- 
'^'fiff  fWi^'pnblfclitte* 'ofcfltfccrgfoand 

' '  prc^^tliWg^wllieft  hadhtttk^trince 
^  bd\)i^tHerM|g««»aie'r^^  i'j'-/' 
•  '"Hfeftr>  'iec^Jhdfy/rtHatfitt  ^feg-^no 
'  'fu8itMi(b&U6h^Utei«^<ehe  "ttefendnts, 

'  fh^ti(Wi^'th«'iMtm^i  ^therpaAtes 

'  wfio stated thdUtiatf«r  ttftth^'llbel 

'  fd  tRI^'^nM^trtfr^,  '^diriitb  si'  to 

part  of  th^  Utai/de^odH'  matter)  no 

actibtf  i^e^Ufd'He  ag^Anst  ch^fparty 

trldi^ated  It' to  the^mag^trdte; 

'  ft  hafd  bec6Me'  actionable 'merely 

fr6m  \ti  having  b0«<ki  ptibKihedr  by 

the  d<^f^nd&^ts  in  pHtit^  aoid'th^e- 

^ait;  }ff  dtatm^  tii^  natAits'  of  the 

'  persbn^f^bm'wntim'  tlieyrheMb  it» 

they  ^K^  thd '  {SlflAoftilP  no  right  of 

aetioft  a^iVist  thdiA.       ' '^   "  '• 

Held;  tbiiH!ly»,  tRtte  in  bt^cm  to 

justify' th«tepeatfiig  of  danddf,  it 

'  ^fe  n^bessai-ytfiat  th«  {Mwe^'re- 

t>eatrtrg'1t  shoald;-  at  the^tiUB  i>f 

^  rcpe«ttlh^  if,  <»fibr.iilfriaelf  wWVit- 

'  ^'^nCTi^  <o  prove  the  uttering  'dT'the 

'  'M^hd^f;'§iid  m^f^d^atrnt^iS  tfee 

"^de^ehdai^  dM^tldt^Aliee'Aarrthey 

''ffti§i)M&t^^')f^d -vBe-ifhrndeDTut- 

'^^efW^bV^''*^;  A  hnAnCfniA/iJbut 

^'A^^^ftttk'Hlae  i4^i9>anift>QZ). 

'  >'1i'i^%ita'b^*Un»ntd,'(tlie^/;fMi)^ 


,   UTie  Tory  founa  tnut;  tiie^  tnatterf 
, '  contained- in'  tHtt'  Tlb'61  (rei^^'not 


i> 


yetM^MTSHAtt^MP  «fl9rQf  ffUbitD«&the 
'aQ(ki5h,  o^4n4fik!^l'dn.«fsiliBi«ge8y 

"'/^fefreft^of  Wld'bt  Ihtfipla&rtMS^not 

f''*'H!P<*ra*<irfl^ttktti^/Oaittllli*bcen 

employed 
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trndlagvU  4Mwv«0ii]jri'elrifk'''U'  the 
IpAmb  iof-i^i^liML  dui0i  w4itl«t>4ie 
j»«l  gnobrieaimiieierlejusbrdiiirMo- 

;.  Ji^ifoni«en«tB  JOMdaiiMralioiriii  4ind 

,>  (iaebi%iBg;  toj  tkeiMrilhioiidni  nrkk'e 

jiippedpri^tBdaBid  w^litd^  «b«)4k- 

cnargdiidi  i  »^«kp4nae»  >incm^d 

:4n^d«iisllDfithe^id)«rol:edaiDgs» 

.yali]<^eiiaBtrtiUdUliding4  s&i^,  )to 

,  it^iveilUt  flaintf^id^'hn  {imfhflslbn 

.<i»]aii(Bttiiri^,)aod<M>ciiQ«e  him  to 

vlM!<MfaaMB4  aibluiittiflntipmccker 

jjik  hii.4aU'.nc0faMbiH'raii|t>  ih  <liis 

«.dfic6fte\ttt8fai)r  xdeiltv  uidiiq  catitoe 

I  ii  lo^e^siapected  itetthe  pkivifjff 

4  .had  •  fhmdulmnljp  apbMed   mosey 

.  lNiloB0iBg'  tm  the  pariihumei^;  <tti, 

Ac,  W»i£oi|  falsely flndiMdiciiHMly 

.•pkubllsbad  afiSiid  ocn^odrnittg  the 

; pbiot(ff» jMdof  aDd  eenctrning  his 

^Oondiiet  ta  lii».office  as  Vestry  cldrk, 

/Midv  ofvand  cDDcoming  tkii  matUeirs 

\mJk\mM,  ^Am  .Itkel,  &ol    It  m». 

.  Aeanad  iftiiiihft  prodttciiion'  of  the  «• 

bel .ati lltttriali  that i;be impunation 

.Jir4tfr'lhat  iheplaiAlifF  Iiad  applied 

•ili^^afifcli  Bsonty-Jn  payi»eti|  of  the 

/emeiifes^ofitiK.pittsectttioii  aft^ 

iitoedrtcnrimated.}  Hddy^dits,it«s 

I  Aa  ^(artsn^6#  iheoaiile'iDdidtnbeell^r 

ithlSL^heinfit^r/of^thiBli^,  tfaeifHMki 

jMlputea  touthejpfiicntiff^iMpg-'the 

i«li|i^/ilhfillleri4bd  aaoney  i^'tnli- 

applied  before  or  aAed  theipiiootfMl. 

ingtfffiaift'ieianinalediq  fiad:>tMi'the 

,aU0g«tiQ<»rthafeithe  ibbel  j«ia»  pab. 

^she4i0faildideh):ed]flldgiA^«i||^« 

^re^tdi^i^biqaMk  ittaeieittUy 

4oj{iime  iHMise^rtliatitheftaNifAdfd 

*Jb&tei)Kb(ttvlat^^Hit  df^e^siHatier 

-alcta  on  LiiiiiiJnoj  \\\iiVBigellIJI3 
S*.  fitolimtmi  ^(ttMbel^idtetedfdNR 
^M'lrffualiff  ^at^aa(I*tM9i|ey;<«iii 
lblilu(lii(j  delMi1aiib<iiiteiridikRg}.Jte 
injure  kim  inoKaigebdilopHiri)  kmk 
9riT 


'i  «M«i^iM»¥'l^^''«ff^ffff/^d' of 

'pfolteStoHl^  m\li»  .#»>tl^^i>Mn- 
'  tiff'fel^a  )h<^prUnitt'<tifiit'ktHfte 
^4«M^io^^^  l^^eibfi  ortKd;n8ei 
^lir'#li8%A''ditdM«fi  :'>^d/^'t!ast 
-HhiV'^Ji'aJ^  ndt^'^  laW-Ya%^''Se. 

t#e«nlh^  iiil^kHtMi  aibV  th^'dtMf, 
"  the'  wWfdl^  riTthfe  ^bi'F  beir&^*- 

lkmibl^r^allhr^h<^hdt'Hi9MMWfth 
•  i^dftfhHk^d  ti6"fti^  |)rbf<^'6tid  Sk- 
.  vft^te^  >8^  th<r''|MiMH&  'v^^H^'V. 

4i  Dedahlt{oe^foi^a1i!)^?.^ated,^t 
the  .plaindff  4t««r  taltisk  beKn^  'a 
jastketoHEths^efc'  a  ch^^e  of  h;iV- 
i**g  twsaalfed  '^.•^.;  iM^hk^  *e 
siM  clMtl^e  wflft^o^edlpd  b^» 
aMd;  In  part,  heard,'  afid  wittte^li^ 
wertf  examined'  -  concertihg'  '^e 
same,  of  wliibh  A\B:  wtt^  intit,  kjdd 
the  fbrHier  eicamfMrtioh  was  at- 
journ^d  'to  %  fuhirii  tfayr '<hae'it 
the  thne  dP  pubHshfh^  the  Itb^  '^ 
bin  of  itidictment'  hkd  be^n  pr^ 
fefred  agAfnsl«'«he'^HdfP  k  Vfe- 
speot  of  the  i^hai'^e,*  iioraii^  CriU 
fMid,  abd  the  subject  mattW.df  tUe 
diarge  wto  undeteVmifted;  yettWt 
defhtdanu^tttetidifig  tcf  hinder  ainl 
obstilict  the  coutse^f  justice,  and 
16  dreveoft  thd'pkHltSlFfroifr  faati^ 
a;4aiif •  ttlalV  nt^idously  bublfeh^ 
,  ill  a  newspaper,  <Mif'themh  jy^, 
the  foHdwittg  Kbef  e  '^  Oh^  Vf;J$I, 
,  oif^  »c.:'ttiMlihi«wcitt^ldh^  eatiifriS- 
^  etion'oh  Wt:hdt^^'W4itlt«tt  »aP. 
•eeVif^bsiitMhMh  fttllfiUiAleliHaJMfl^ 

;  pt^d^iifdMij'iilAndfn»m^Qpm 

g^ia^(i^^di:il^,'faN&ff^\^ 

lAiift«eh«  ^lifA}i4Hi^9M|KiB  eemex- 

same  count  charged  the  'SlSMP 

ants 


l^jjgo^wftH;;ai^pU«m  iQ  KfioJaH^lJie 

I.,^*d/9i}cj^  yt'^tt^fl^W^^  .ftf^.,hftfi^!ja8 
jjpjjdeficdito.  e5^^.:iBt<^,^Hf^o^i. 

.  j)o^  ji:efi?r;fii^.,^o.  piny.  procae#»g 
Jjcfpre^a  fPi^vH(^t€u*  |*le%  -ftrit, 
^  npt  gM«}ty ;  secqndlyj  r^rat  qn^  Ap., 

^plfLMUi^  fiid  .un^f^fgor  a  Jong  ^^- 
,  pinafion,  4'C-t  tee^»|li>g  ij^^libQl) ; 

^J^tii  4Ay  g^^  Jui^:Ai.  ike  public 
*  ^qSce^  J?ow-^/n^^.tfia  pl^ntiiF  wjifs 

.  ^^gamexji^ni^04s[•4^c^(f«pBatiBglile 
J  ai^cQixd  Ube))..\T(ie  plea  them  s|a^ 
\  jt))at ,  the ,  aup|KX9ed  ilbaU  cc^aioed 
3jpa  Qtiier  l|iaa  a  trnei  fair,,  just, 
ff^  qovri^t,  report  and  acfioma  of 
tl^  prooe^flinga  which  took  p(hu|e 

.  op  ,Mio  9tb  aad  Bth  daya  of  Jufy 
i;iesp^ptiv«)y,  a^  the  said  public 
,  office,  J^mvi^'^treelt  and  were  puk 


jli3^qd  by  tb^  def^odantPf  with  no 
l^odaSous,  defaQiaUNrY,4(awonby9 
!pi:  uplanrful  uioMve  |irEatey?.rt  a^ 


,t}^  rb^.  i^iwf^ipga  >  ^hai:efqj  ^ 
j)ort)ed .  ^opk.  plafie,;p.i4iliplyirpixid 
pppply  4  tluMHfciic^  p&f^^i^^  tfe 
r;pp(^rta,.ai\  accpiji^  jW^qfriCfm- 
!pQ3iog.  th^/a^id,  ^JWfifd  Aib^* 
-W'^  F^t^  wdj^bli^feeA.iU'.^Jtf 
W^  ne^f^Wi/91^  af,piWic/Afiw.^ 
^i^pjiby^jproqi^edifl^y  9A4i^Hb 
.TO'.qtb^fi  T5\^8nJ^Wftrft^ftWtbffl  <*- 

.^  H^Jx,<>A .rtif  .ifffc^gs^tlpn.flf.ateflr 


^-JfT^ 


..M  1he>»tliisd^jpltaywaa,  fiie^ffite- 

o'lrenllrteattera  ^d^.tbibgstai  tlyeinip- 

.oMaedilHielsl  «tetidMd  irietB  tyae : 

t-lmd)  4bab<4ibianp)ca>waffTbM^iM- 

I.(<Wi|aerjfe:«aaf«UMKrtaiji'ivfa0thiA^  it 

.'^i^tt-lht^  tfMT^oci'n^teriiileivs. 

-.pAp«r  wae^a^ttueTip^tircb^pro- 

^43««dii%^,^(or>.tbiAitte  Acta  il^- 

'<  Moped  liniriiitMf'eiifudr^Hintfsdie 

.-'iMdV'W^^JfchlK  fauafaiilgi^^^ieqffAie 

!  -plimwia^  And^  /teajf^nteabTj-Kifl-) 

,  .   7iiefo«ftbi|rieB{  tadhsfwbotenie- 

.  iclftralionA'8taled^lhirtnike/tal^pi»fd 

liM^Wsp  4idtbiffg)niehf  iUaoviUry 

trttek  iaodMOOiJ^ect'rafiirtiflDffcto- 

T^e^QfbngadvMh  l»bk  ^toea^tkly 

and  Openly^  bcMmKiHerjuaiUrer^at 

4he.  pvblift  oiiefes  vUekl,  ''thatitAMs 

<  pka  waitftbail,;  beCMife'3t«^el  Ho 

'«MMer(  toi  AoseicoiiDtBirfticfc^d 

Hko^aHege'dmfcaaypivtqfriingvbad 

>  taken  )^ta±hdRM  a  iuatic^u      '*- 

Tbe  fiAii  plea,  whic4  Waa  Mud^d 

to  the '— lirts^  oortfnftmip  *tileaaiel 

jEit  the  iOtii  of  Jb%m  #8t,<«bte  the 

platDftiff  oo  ifc&  8tb  of /7%^'iMu 

befoife  the  jitfUei,  f«d  imtawiaat 

4  longexaimiMitiK^  aalkvtlidtfeeofid 

pleav  flod  iqion  thk  ocottiiAi^tHe 

( mbtherari4;(0:dapoaMluiilbltaN«. 

•  Xh»  piea'th^n<<8et'ioiitiih».4op*- 

X etttoaaiv ecbattniy  dbd^^bfitheqir it 

^appeitoe^^tUil  tnoKbolrciKtijUaihlid 

;  :!90idMiiiiiiooBtam>«ifdUnA(i8,vMd 

'  ba«B'timte ,  iM^Bh<DTowhlttfia>te<aHAt 

'  tbej  ptVdi^HolBqepifliiid  1bil<^<l)lMt 

.groiiiid(  itriMH  hdkbtttatdthiifxptoii 


fj)tycl«rtldo{tix)fite^&inMai  wwmI- 
'  n9afHmi)(te1a  Ikv^i^vntfiltioMdi: 
!  HWa,  ^|(atlthi8iitai^ltaflc^M«(3li4. 
I  aamuoh  ^&tl»  jmfaK&iloflp^fttlte 
I  f]fltb',4ifl[  </uiy  contaiaed  no  state- 

\  lMiPt7i>pM)iheBcaa«(  %tilid^l«IV 

#la^Jbk»)MBiil6«VfiriMb  tlNiJuUM 

i  ImA  ikmi^bfcfii^aBliDjii  mid  swiai 

The 


f» 


J^SBi) 


\  •  i  <  >/i)i  I  ' 


,  iMioo^  tiifeistlne  im$*tb»  Aftt>i<tod 

.  ih^d  lyadiiitw>tl|6'tam0'nraMoos. 

>  7ii»^eigMi.'b«iii|p  siniiiar'Aofithe 

'  ihc^b^wiigligldiigoedb  )iJ!^iM»iis  V. 

JU/}Blaintifffa«viii9.cont6ab(ed  t9ik)ur-l 

xhaie  •ta.^ottate.  o^  jEU'^hadtiAhe;' 

(.  jdtedtuafocbdKHjrsiiflf  fvlapaijed  atf 

>r  ufi#i>foBoje3MOii|ion« ,  J J9«;  09uw«ted 
•  .iMi4gl»Y#'it)B^OBi:  to  ift.jerv«ikt  lo  be! 

'  <jdie^  HfL  idfifeildaiil^tAifc  iillQroeyy 

. ,  fauaii^  done  .iir^  his  r'pvafeMton: 

)  f&ttdaaft. to. Detain  .the. <lee(]B  itfitil 

>  ..4he  .tmoehafte  money  jlvoukl.'  be 
rpaidw   iSoflie  ii^t»lta£yippirtii$a  re-; 

'  foMd^taaxeoute  the  dcecbFand 
plaintiff  ^tkig  ahaodooed  Che  qpn-« 

I  tr^ft,  demanded  the  deeds  from 
the  defendant,  who  refused  to  de 
liver  thi^  tip/-  almmio^  to  have  a 
liei^for  hii^  dexnfmd  ^gain^t  B.  In 
(f  over  for  deeds  anil  stamped  pieces 
of  pfu'chment :  j^eld,  that  the  plain-t 
tiff  waS"'  entitled  to  recover  the 
4f^94^.%tl,all.f  vei>tf ,  i^i^capq^led^ 
if  not  in   an  uncancelled  state* 


Jis4aile 


«   Yd 


%  A.9  J!?.ij[fH^;  ,Qy,Gff^ed  on  ^d 

business  of  bankers  in  copartner^ 

ship.     A^  jadninci^d  ]^ge  sums  of 

mon^  urmi  cuneeti),  which  hej 

0  liJipiBed^by-sdlingiCiiljBlQok^iMd  Jie 

'ij  toifeifqiooate  JboadKilnrriaS^QOO;. 

ii>.ifrbD»iPl]|nid)  aitDD^iti^ifid  f«ri  thej 

lUiiiMfdacM^  of iflOOCMudipec  cciiyu^^on*! 

iJOMrfaibj8«K4i^i>eiBgi|hoi]r}res»otiv0 

;.  ijmQpf»ibi^fl£4hm|pbki«oW%  Al 

•^lailKfnigkk)  40lfpiMt).jip(]c^^7O9C!ay«re4 
•iUij«dg,qHH|fts  '4a  ^iMHMitfi  ilwA|ter| 
r.  mvaiBh)»tkidi  frospitb^/icmoern, 
^iljav&li^  aiyU;^.3lani0  SOO^.jidipei 
vi£«)anticQilsi^j(Vi|fe^9e,ti^Jiiqi(i  ' 

)4 


i>  cpM«iaftiediit(>xli^iKMf)i*ii)y^ttr 

Hiiinttlmpyilsitrmil  thW  jAtheji/Mied 

to  dQi«b^  '^.Isii^t.resqirlttfkihe 

a  1  iiudgtveot^f tQ0imedi>»4h0J^od8$ 

\  (.jiaadlfiiKi)ier4<%t4J|i4iabM}dihaife  a 

ii,itfo7/tb«i^!4¥M^LI^Aii^i«^|miin* 

^<i  d^mmt^iagvQiil^.pinfsfiJlhii^  d^ts 
..I  whieh^bcr^  b%Acfliirtfn^tipd>l|Q  {lay. 
S  »QD9inll«m»ttwafiite|riat^>w{)en 
|..  dae^  bi|t^^oiUii^&  JtJUWfC )&|led 
;.  ^to4repl•(ee1fcb#;BfM(Q«d;ll»JR«w^«8Iee- 
.'  naent^notDfidtr.  seal)  ^^^i^nltfed 
.  intoi.  wb^eby  .k  w^  .^eie4  Aat 
:thQ^tt1insactiop(«bpi^dJbe  CQ^sifber^ 
>   cd  46  a  loan  .of  fPEiGweyilfpt^  the 
.finit,jM)d  that  the  sum^jaroducredby 
Ihe^leof  the  I5,wa^.3  p^r  c^ts. 
^irhicfa.  remained  dgiii  wbivh  waa 
1(V08^  should  b^  Ibf  disbt»  M 
|)e.jrep(iid  at  A  tfiatune  day  .ffith 
J  per  cent«Anfieresi«    TiiQ  ;wuf  of 
15^000^.  S  per  ceiwu  Qpni^  at  the 
.date  .af  thU  la^  ^i^eiiM^n^^^was 
8437/-     Before  any  part   of  the 
10,083/.  was  paid,  B.  and  C.  be- 
,p^n}^  hanl^rjijjtsj  ^  f^tf  ^  idl- 
ing of  the  commission  two  out  of 
the.  three  ^emaJQiiqg  4^a  fix^  t|y 
.tiiedeed  of  di^Wu^  .$K,^;re* 
.  .  4ranafer  of  atock  hl^  piisped^i^Reld^ 
.  .1^  tb0  s^CKind   acre^aouei^t  ^sa 
:  .  i?<jid  ftv  uawyi.  ibn^  Ahat  ,the.  4eed 
.j9f  vdis9oIutioa  ^ijeuiaifH^  b^if^ng» 
Jljd  tbatii^^  9llght,pE«^^,wd^r.the 
I  commission  fig^f^  B^\^ax^^C^  for 
iiitha  if,0002«  3>f4i;.c^^dc*€R8ob, 
^l,tb^:.)9aiMektpf  ih^<il9i9k.  ipaf^fhRfota 
III :  befowtlh^  baiito^^pfe^ote  i^lific^*- 
,.:tat«eA  iQ^ilheijM^iqA.OgfPqmpff  on 
uutk%il^rffk^  ihw^jWWaiMff^ct- 
,  iv<»]yt!f9calpe^J^^VllftiVll)¥$<^the 

I  fi$m^  pti.thft4^«b99!i^ifSpm* 
lUmis^ipO'  isaM«lljuJ<Mi^(A.iE4l»SW  for 
,ij  ^nifit^py^  jfe(et4M||pno|h^^eWn<l 

i^iAhe  dAjftiix^jlMi^h^j^^t^mf^  of 
iljttofl  i^^H9AfP^9^jfm  /l>rt|^s»^^hat 
j!^.  ^3th^jh(9t>l^g>«^ni)Qi^the 

il.  having 


LIMITATIONS,  STATUTE  OB. 


MANDAMUS. 


i  tittit  Held/  tettDiNlly^i  tiuit  he 
o<l)ziighti&roVe}A)r>thoiiealfow'    ' 

WhUsd  i(4i 'ffmoaiaed  m4h^/b«nk 
y-  lie  recehrbd'  dntei^st  >  nf»^  •  hjj:ad-. 
«  '^MMM/withou^sainF(l0d«iietjoi»  f^^^ 
--'  pftlpeny  taic:  HeM/tliirdJy^4hat| 
<'^''iib  ^UiMilAn  iiv«si  to  be  mada  in! 

•  '  tusOA^oi  that-fiioid  the  sum  to  be{ 
i'  |)V(jredf  b)r  hhoHliAiMMich'asildidi 
^> '  tidt;i)^M>  tBabthebaAMuptaihadi 
-  ttet^ouaUd-M  govtnimMrt  for  .the 
^'  piOfeftf'  fkX'  on  4he<'iiiotiio»«  so 
'^  >^ald.   .Farias  )f .  JlamtkaUfm  and 

{Hhef^ii^^B€f.4f.  PAge  85r 

^'.  Whe^e  an  •a{)piicatrMi  isj&ada  to^ 

set  off  eiMt*  and  dcunagOB  infone 

•  action:  against  thoscf  reaovered  in 
'  a  ero^s  action,  an  attorney  has  a: 
'  liah  oh  the  judgment  obtained  by 
/'  his  client  agamst  the  opposite 
<     pftttVy  to  th6  exteiit  of  his  costs 

'  of  that  oibiute  only*    Siephem  v. 

5851 

;  LIMltATIONS,  STATUTE  OF. 

3.  Assttmpsrt'forgiooda  sold,  and  <Le^: 

',    Ifr^e^i  «ad  on  the  faiohey  coviits. 

.'••  f\ea8,  general'  issue  and  the  sta- 
tute of  Hmitationa.  Defendant  ^aid 

^  money  into  eotirtgenerfll)y:  Held, 
ifhat  siieh  payment  did  not  -teke 

'-    the  case  out  4(  the  skatwite.  *  Long 

^-9,  Ai  being  solaed  in  Jhe  of  an-un- 
"""■  divided  mt^kty'ot  eryestntei,  'de- 
' '  vhedi  the  iAiti0  (%  will  made  eibme 
''*  yefiHr  befo^  her  'defiifa^  to^'her 
'^;  iiephe*^  Hndimit  ttkces^M  tmUnts 
"^''  ih'  t<oMitikyh>v  -^Ae^^Of  the/ nieces 
<'>  iU^inlh^iliffiiiilile^ir^^.^aiMLlen; 
't' '^4tlratt«^^ilgHtet«Ji^.i  bjf  another 


#}nyfdt^dbd  toIheM^  devisedithe 


ftnrHig.fiMcet.oa^Keaantad  !tift<  carry 

i  thei  bnexadulad:  wiilintoiepDQCUtbn, 

i.aadbitQLf.ooi^vejr'OBei-tbird  bf .  the 

ilmoiety  ko.s  Ijfnatde  itt{ri9|i..tiii*lr  to 

f  cimT^the.eaoiel>;toi  ^9i  ioi&nl  if 

v.sh^atiainedi  tv^t^^oi^^^imjto^her 

issue  if  she  died  under  twenty-one 

and  left    issijfe^^  ^or   otherwise  to 

tim'  bepiietr  an^.lnfeki  :jn>e&iud 

•  inbieliea^^  No  cdn^qranee  wj|gjex- 
i  kotiU^i^  |iursi|Miee>or/t]idjdbed. 

The  f entsT  «r . thei^4»vdi  weiei 're- 
eehred  by  thei'tBintwe  fos^ithciikise 
of  the  in&mt  darbgiherxlife'tKne. 
An  ejeetneol  haMngbbtaibnnight 
by  tl!e  desvisee  of  theoej^ewjnsDre 
>  tb^  twfoitv  jruirS'  aftetiifis'deathy 
'  but  Jc9s  than  twenty  fea»-  after 

•  the!  death  «f  the  infant  ^  it  Was 
iteld  that  there  .«ms  no  adirerse 

i  posMsStoa'  until  the  death  of  the 
>  m&trtf  end  that  thesffectmeiit  frsn 

well  brought.  Doe  den^  Ooldaugh 

v.HuUe,ii.6&eO^ 

:.E4ge757 

LORD'S!  pay!. 

See  Vendor  and  Tendbe^  SI 

MAGISTRATE.,/      : 
S^  CojrvMSxtoi^,  e.    Je8n^Mtt. 

Ik  Whetfo'e'clnftertdoes^doib  Ksqoire 

o<<heimenlb<lb0<>or  amaeqperaksiH  to 
y^  bet  ieiMatitv' (the  ><Daer^l«ilh'tpot 
r.i  gfiBt'J  a^^fpih^iliiihio  pfcmmitpding 
'  ^ '  the]  -oorporbtipn  )tb((faieet(dDdijeon- 
K  fidiref'khewdpirie^fbf'Teineting 


w....  .uv«»«^w'«««^  ^t«>^..«»vu«  Iv  fl^oaiii4HBieimsbs»«ie»iMidealJcor. 
'>'i  m^fetlf 'Wi4;he^4ibplieW'  ond'Sur^  jjieora«irsitunlesv<dlehr  iM^weihaa 
'^"  'ViWH^^nii&dej^ndlthe/iAfiinbdiiilghr  ^^'Mek  pMwk^fb  mi  iiiiMMit>|ous 

jj.:toij^t(iie WtteaAediim^lM^Muhis 'i^inoittvt^  lAnitaldeiaaHm  is 

Oiii^l:^>ii^  tte^ef^'M^iitedif  -After  '■^qdbt.'bMMi  ipustesidA}  ilitUMiitthe 
.i4.>  deaths  the  Qephew  ^kiA^vur^l^  bOP^lJti^jM^t^^ 


5^rii/i,jl  .f. 


to 


O^IBBBEEKl 


to  dti^aiiebsrge  of  the  datm  <if 
hb  lOflee,  or  roquipod  li^  the  eltar<i 

AUen0ik  of  the  Bbr^ugh  ^/P&rti^ 

&  The  Ooint  kill  gkmtin  racinddini^k 
U>  einit  «'  eepjhoidep  eliitningi 

MaAew9f  Ktepeinf  JVardem;  m$td 
CamnaMfk  6ftke  Bmvo^r/ '  Cdtd* 
fm^TiSG'^  in 

S.  SmUty  tliat  cabatcentn  ar^  en*' 
titied  to  ht  adniittied  to  copyhold 
tneitieiit^  aa  6ne  heAr,  ortd  upoD 
th#  jteyoMiit  Of  dne  tkt  of  f^es. 
r*r  Kikg  r.  The  Lord  oftheMu^ 
nar  qf\£hnMMUt  ajui  Adkm  Widlejff 
aboard  of  ih$'  laiVI  Manor,   T. 

aa.4^  ITS 

4.  Whene  an  Miakitant  of  a  boroilgh 
applied  for  a  martdannuf  to  the 
nayor  wii  atevard  of  the  borough, 
to-  eono)  i0d  aarear  kini'  at  the 
couit  laee  of  tlie  borocrgli  av  a 
realaot  burgesa,  but  did  not  make 
ottCan  hichoate  right  t|i  ererj  in* 
hiririttot'tb  be  It  burgess,  or  that 
aoT'sbeli  CO— axiop  existed'  be* 
twee*  the  oDrpocation  and  the 
clieit  leei  as  would  make  swearing 
aed  earofaaeiic  et '  the  latter  the 
aaaana  of  perftedug*  'such  right, 
the  Cwtrt  refiiaed  die  writ.  The 
Xamg.^i  J4e  AfoMTv  Sf^  vf  WeH 
Lm»,H.BAnGk4.  677 


AicAaaidtcteiT* 


PliBA^Pmo^ 


;'-,dt^l;^y^ir,,';:;;.. 


^rSeefs^oatomilS.  fi7..>i 

chm^rnhni^;  mdraailffhof^^dbe 
pamh  alibe^  jnrhKbr|oam«Mm0^«r  tq. 
th|f  'MfOO'^ilf Iwf  alter 'ftfvaqn, 


'  gboda^f  matefUB?(or^fliiow4bf 
ihd  mk  of  isn^ra^erUunese/onddleis^ 
vnse  tfbeitfie  isiippovt  cor  laabtiei** 
ance  of  the  poor  in^Ermfllaiee^br 

1.  tphioh.iief^beftb^hppoMtdiiWer. 
9eer,-durixi|^lh^  tidid  toreAatt  t^ 
tain  sush  opq|ioiDtaient(;  Her^dhall 
be  concerned  directly  oi  iMdtittaljl 
in  'supplying?  tiw^  film,  .or'ait'Ony 
oottteaei  or  eaotfHbt#*  -ndailnt 
therieto,  mder'  tfie  ^^  ponU^r  jr 
](M.  :^  ileld,  tbaraii6irei*eer4»fab 
soppHed  coiOi  ^indlrdctlyf ilbr-  4i# 
uae  of  the 'poor  wts  not'  liafoU't0 
any  penalty^  andeaa-heididMtwillf 
a  view  to  hii^  owa  proftt^'^  Sinmu^ 
V.  BurfaH  T.  »  O. «;  ^  \      PogeJi 

2.  Declaration  on  the  55  6.  S.  c.  IS7. 
S.6.,  stated  tbatd^ftfi^^aii^  bdng 
an  overseer  of  the  poor'  of  the 
parish  of  A,f  sapplieA  "^  his  own 
profit,  provisions  for  the  support 
of  the  poor  of  the  aai^   parish, 
•*  whereby,  and  by  "fbrce  of  the 
statute  in*  aoch  cflie'tede'-^ani  • 
provided,  he  forfeited  for  InseaiA' 
offence  lOCtf.,  and  thereby  arid  by^ 
force  of  the  statute  ao  actia»>  talliP 
accrued,"  4r€.    0(|  ixrotioo  fai  ar^ 
rest  of  Jodgmeiit:  HMt^  Ihgt  tbe' 
dedaration  wiu  bad*  fbr'^wtadt  of 
an  allegatioii,  that  the  OM  dtoo' 
waa   *«  against  the   fori*   of  4he^ 
statute,"  and  die  -judgni#at  was* 
arresled.      fFeils  ^,  IggmUetir  T. 


5G.4w  IW 


poeir  ahalKpemitMmblavir  0#tkl^ 
parish  to  ibapcdt  catei^airal^idM^' 
able^iniqi,  omi  ahall«poii  ideMabA^i 
ferthwitiilsive^coeleaoiriliiiiaM  n|u 
any  inhabftOnt  0fitlie'^riM^^4ndl 
b^  sjMHu  %  "Hijf <alnr30intrtMr^riNM^ 
liotpawniDOli'mltstfcatJofliyilBfff 
tbbiat^;  i9r^(abaMHfMMtaetfi«o^'foi» 
copies. iMresCniBdalMbstiii,  tltibd 
oderseeiv  foal  laetty  i¥a<l|t bftiifcipl 
shaft  !bi«it  fftiidiOMM  t^Hk^fmf" 

iSiipfU$MiMm^^9em%4ftmf^ 


(J 


Mi^'^ 


4iMlttiMid  «i  )iftniffabjriliiaoM^.0r 
tte^mdiptetttni  -louq  'j.lt 't(i  ')  <  m 
.  ('JH0lft»]Meomll9ri|  lilMl4lMlreimiiat 

ttisdeitft  vifensmn^fi  dow  and 

flm»ilMi^  iji'jyuit  li  t.i  •)•*  lu  )•»(! 

lill•d^tDi^^lle«Mbi*I9^/>tMBv^  fan 

tt.i!    hj     III   ■}    •,    \    \j     •   ,   '  •'«» 

]«  l^afe^iieraM  hafl  tvo  .denuuids 
tUMW  mtnoikiitn^  owMimg  Ml' of  a 

Q^niMMibrbiddMi  bx  Jftwv  «id  the 
d^M  mabniTa  payment  mhkk  n 
iii«itpiSfi(teU^  a|»pmprialed  bjF 
ekbm  •farlv!  al-^lfae  Jlime  of  f^ 
meaJU  iba  w  vill  apprapitaia  kr 
ta.lhefdeb*jMognised4>jr  bnr;  aad^ 
tk0iefoi)%./ifb0rendbtitei  inat^nS 
ni<|n€y  ,iiare\diter  aniil  for.ftfuJHii 
B#i|  the  other  for  money  ^ieo^  ^to- 
agiuHiriqOaiCQmcacJ^  and-alpayiaeati 
iilfitiii|il4e^i«liioli  /vaa^.ilf>t*  spftaifisH'  i 
att|rj4|l|>ifi|»tdadifOiekbar! debt  k^  [ 
dabM'4>i(i6iiidildCi[bfrjwaailaidiihat(  [ 
t^flMf<llKMri^laliarllrifNW|^ipr^pri«i  . 
aift  «Mk  pi^taM^otlwi  tditilkr  (faRj  t 

gd^s*«^n^<rai}i%>  anbtUiio£.iei|^  i 
cllMkeiVMftaettdEpYithe^iaoflpal  i 
n<%ixy(teal,3a(a*JotbriBitetOiaaamia  i 
d^at^jnoandrMiteMuK^idanlract^i^^  J 
bfipira  «thi^db8lAb«ra%iaidte,»(4}ifr) 

n^pAW  ^MhA  fMeiHiicraiUtioT  Ite  «i 
b9iit#lle«^'i9lirdb  taabl««ilteblaim^^ 

r^^balUttailfsmbhaliiiMitfMa » 
0t.  III. 


>a3Htei^  aPitMa  ^nandttiiBnldhiK 
,  HiaiffQfiftplfllehttiafnai  aatfiem<bfl 
I  iMohaMKdriHMiiV  p8i4^\  AUr^^A^.-raJ 
I  iMiOff,  \r^,£^4k\  ^M\o  ilaiv^Uft 
2^  kf  ja;ib^ng  indebNA  e^  )S,A^aadi 
{ Ariia/ibab^JwlffUM  amoa  eatiEl  .S^ 
i  9lAQitHitf.  &W^#a^aarfaall)riairBeedt 
<  baHrcwn  ^ittVthfili  thalci0aaUaiil|jU 
I  lnw8fMiiM^l^b(tilii^iiLhiinbftol& 
I  ACi  t(!tiba^iticoaidi  i|f  jBi^r«A 
;|f^lin  pursoance  of  .ih&h\kma«(. 
;Diap||ideiiwDQdbifa3Ai>A,dJ^[tflifift  .8 
iaooflt^t,«»  «th|d[iiihd>fi(Al  €l)baliit 
ofaafgediiwittfeithendeba  din^rton} 
:«/..€.  i6o  iA  .iMiUdd,  labaiYtfi  €U 
,  wairnal!ihei^b9Gdiak9bi^9(li  ACUr^ 

3..  iiT  an  action  by  the  assignea^ofMl 
b$ak«iif4,jttD^«aK].aeffaitadfia»i!ala  -h 
avbkaatof '.  te  lArice  acoaitnfau  i  lipw; 
twiMffrihi^  .piatlBdi^ianlk  lihiiiifff 
hiift  tCL  uatt  o»  Ihenftcdijofiiiei 
avaad  tfogr  panit  alrlaia  tkalleidifln 
patty^'  mighfc  orequirtb^  .  'Sfa^raabi^i 
tralori  b^i  bis:  itpmiA^  AHiidiiikao 
foUiiwtog.«iQitM.=  Tbai  dafaoda^i 
before,  die-  Ji>nnlnwy>ajn>  Uadwap^a 
copied'  bilU'dnavQiaipoBihinadbyri 
t)ia>  ivaibrivfc..^  ^mm^ihmhmAj 
boaa  pmi^AnatfioacmikdmmftkeA 
baniuMpti  •>.< At^lABiiiflM  6Rhmfw^n 
eapQing.ikifbmt,  Ibaidafeadaia^  aitt 
Iha^  agda^  i^XtbarMfcni^b  bad^aiul 
bis.  bands  roono^  tf  M  Mikriqiii 
to  the  full  amounl  of  the  sum  ftr 

drawQDaicihai^mgtaf  ^^tbm  baMg 
nuptcy.     Afler  the  bills  became 

act^  oT'^Tnkl^^c^e^^    of 
the  biU8,.1fi  .hid0PXtP4^^$hh» 
defeDdani  from  hia  respontibtUly 
ti>  lhem»  tooLiijMaiJM^ 
d  compositiotf^'dfirdtf^tke^accapl- 
i^s,..itaid<dAlv*e«ii^«ii^l6ll?    I 
tboAdodaCMim  ly^ut^ko^^^km^^ 
tiapttrnamnv€piMfiM»iM»  at^^ 

^t.idlll%  nmtdUaiMaMidldl 


PAYMENT. 


/AQi::  ;' 


PLEADING. 


ofiaai»vbutJdUy.  dbi'«HDulitobr  the 
,eiOoliipbifti<m&  IIbU,  rtbicoilbeu^e- 
-xiftmdadtl  irife)>tiltitttMi{  xot^mtdiAe 
oimXb^mmtmlc  iofe*  «heabitttislfcMied 
oihWiiiiDiiActouiiiCtn  'iiSAiiielaiMj;  y. 
)i4i|^lf^tf^0ift€iG^^>  .iteei669 

f>B^NIiar^lwihigif«iditfedttb  Urfif  )the 

^^liifiM  ^  n  lettstv  dieeqlJtd.tthe 

v/^eatB  M  €*  in/  this  «Mntrj,  ''.  as 

noiodtiifWiAbejrslMlaid  Iwie  fmids 

belonging  to  C.  in  their  h— lii^t.  to 

"  pi^ ^011  hb  (A^$^9it:4aakik,  the 

<  ttiAoaii^  of  Or'8  deW  and  Aided, 

:i  thatibe'WOQld  i^mdit  a  for.  the 

:  $ma^;aatrhamng  ruefwed  ki$  Oder 

>'WHHaf  effhst.     This   order-  was 

•'>•  eodMMMileated  te*  the  agents  of  €., 

^-  'Wld'they  ^fwf batty  pvonueed  to  pay 

i  S*i9»  4(Hlf^  «8  thef  should  have 

^.fibds'ia  their  hawk  beibngii^  to 

^    C     Ai  aftepfrards  ga^d  an  order 

'   fo  another  creditor,  Jidthorising  C. 

• '  to  pajtefeueh  eieditortheiaQoant 

.of  the  debt  due  to.  hiao.    \A*'  tod 

^  Or  etitevikliisto  flii!ol»fa'gatidh  te 

!  ad3r«iie';w|ilrto«aieb*^edtt«irv^but 

*^ftl»0iwas  acituiei  aniifexed  ta  the 

v>oM)gatiot«^  stashije^th&fc  khatdbeen 

ijlalMffei  that  |i  (payaiei^  l|ad  been 

•:liai|nefiMiakdMit>  pf/^bei  debtV  by 

^i  «i^erbieNdt|<tnri3|J><Riiiacaoofiei  of 

odci,  lihtl<twWd«Uii^tilbt  ahquld 

-vVaWjI^yiiteat  tiicwcyveS  td  hi|re 

i^l^MS  ibaiiaRliyf>  CX   Oc^fasKlant 

i^^aAMldbel  dMufteed.  ^  The  tsr^- 

02^«fcr  Mr<whohi'iifiis>'jerAkr  rmmi  giten 

£  ^mtuDMed  i^jbrnieiTtl  oftithr^^bt 

no^Kib   0ii'j«^tda V  invival  "in  I'this 

88  country,  but-lfac^  hitter,  tefii&edr  to 

fi  Jfd)rb|^obnotlnnMb«Rad)idik</  hn 

^^^^•Mif^iiieteibl^^eelpil?  ito^ifB., 

9^^  MditflaiUMte  fttas/)  toTtet$is«aer. 

B9arardspaidt£ifi.<e 


m  1iiMtt4(thdl  iWiod^tBte  manor 
tflha[|)hiiighijt^dn«i«tdafitM|iaieff  to 
/dhiauelfqorua'  Ivi^^^^imtaiasjet 
to  hnmgiaDqea^hBAfi^hidM'Aiflhe 
:  .4p£)nideBttjOf(hi8Daehi  tafti|M(jirr- 
;  oaoBJ-iM  had  asvrigfabtiaibyfdialhat 
•(larden'  pitamdediherti  bftdipMge 
'^ibjntheRpai^QhitasvhDiii  thftaitfbo- 
-^aotYthngivfai^  tfahH^nriUa^Mniibe 
orfdebb  aeaoadmyJe^hBiambdpiiyii 
- )  riOfeld^itethiBil  {hatfilbifeim^rs- 

*  ii(ii^1a'^.'8.iBthn»  "^AaftiiedMald 
DT^it  C.  for  lliA)ftimipHsteHpg 

^  reoe&ed\hla  dnIeetouthatlatfiPtiS 

<  im^jeeidenae  aai^gainathAl  thet 

htt;hsA.at  thatihad^  peeditadia^A 

*  an-  Older  SrotBuH^  aDft^thaiitfare, 
that  a  had  ekprettly^  ifteafeetf i  to 

~  the  orieeigiim  l^^ <il»9  }^tha(b4he 
h  delH  du0  fititoj€^!la'.il<'£ho)U4^ 
.  ■  paid  to  B. 

Held,  ais(K  thal.%mitfilfttliren 
nntso».6tiii  ihefie?«aaieirfMeai^to 
iauily  the  aaaeht  ofr:C^4tot.|he 
debt  due •  from.  hm.'ta>fyf«T«lKiild 
be  applied  ofd«iohargeofHhcr4rbt 
doe  firom'X  tOvB.^4Paarimak4ai  it 
waa  exneeady  >#ipiilatf4iby*  /(fg  in 
thejobligataon^he  entered.  jfHo^i to 
paytha  debt'to  .'aBOtbftr»l  thuMiny 
aam  ^Mid  by  any^peinpn  aiitiac- 
•  count  of  that  debt  tr  A  ahoaldshe 
deducted.  ■    >-  j   ^^ti 

Held,  akoip  thafc  it'inaaiM>l>ae- 

oesaary  thai  the  .promise  )t#  fay 

.  ih&deht  of*i4»  ahoiddobetia^^^t- 

:  ing;'iaaanxaeh;aa.U  irtoaa^fromise 

"by  A*  tapagrlMromnidbh^anAaot 

that  of  another^  *  JUfgimh%*-\4n- 

:     '     •        "        •«  '     Oij'T      *0V15    0"«jiw 

PAYMENT  ^Oe^MONfiKcJiNVO 

J   '  ■   •  *i  t^2©UE^»iJ  Ion  313W 

•xiT  ••-•  ■  *  »drfn!»i>ot(r  ii6il<^«n  ant  ga 

IfiiisJgr-jBm  W#'1tP*|Wrto?ib  edi 
t)^WbcKe,llM}aHa9hcllia^^teiinflHee 
return  to  a  fieri  facias^  tiie  dedar- 

ation 


FLEAmNGt. 


.:.  J.*,  in 


^  'Ittioii^  fllat^'^Uft  Ihdi  pUdfiff  in 

-^  Ull»>eobffd/^Alld^4ibeipraof wnof 
:  aj jiidgtitne m£aMrtetm» 3 (344.: 

''  ito'thalfltiie  ^a^tettravty  '^a*i«p- 
' « '  )Miars'b V  ths  >  recdrdv'*  itmb  «tirplii8- 
^i'iigi^^i^miAthb  vcjccfted, . tnas- 
ffliMh  tK^the^dgmebtwatDOtfihe 
-^tbii^latidn'iofi  bot  Merd  iiduce- 
^  imetit  t6^  Ae  ficdoii.  -  Stgddar^  v. 
'  'pMlM€f\  r.  5GM«.  PW2 

2»'  A'debt  tontraoted  in  EngUutdbj 
^^  ^^  Ukdtfr- raidinr  im  SeSUandf  is 
f '  iMirted  t^a  diK»«rf|i8  under  a  fee- 
•'•  ^[ttCMmtibni  iaanod  in  ettnfbnaity 
'  *  tn  fiie'54  Gi  S.C  lSl.i  in  like  man- 
' '  tier  as  debts  contracted  in  Soot- 
^  land.     SUiittay  v.  Hay,  T.  S  6. 4. 

9.  -Deelarttion  for  a  libd  purporting 

•  '  Cb>  contain  an  aciiouiit  of  a  pro- 
'■  eeddiag  which'  had  taken  place 
'  li^efore  a  fhagistrate,  respecting  a 
'  rtiatc^r  in  which  he  was  nerely 
•'  «sked  Ibr  advice,  and  not  called 
•'  upon  to  act  in  his  magisterial  ca- 
c  '  paeity.  The  Kbel  iUelF  alleged 
<  thiit  A.  B.  and  C.  D*  stated  the 
'  inaetef  chaiged  to  die  magistrate, 
'  '  tf  great  ^art  of  wiiich  was  not  ac- 
tionable when  spoken,  but  became 

*' so  wb«n  writOMi;  Plea,  tfiaO  ^4.  B. 
-  €nd  C  1>.  did  go  before  the  ma- 
>  gi^trate  and  make  the  stiOement 

*  set  forth  in  the  libel,  and  that  it 
'-  ^^ntaiaed  a  oorrect  aecoont  of  the 

jpreeeedmgv  before  the  magistrate, 
'^  'ftnd  Aat  the  facts  chlurged  in  it 
were  true.    The  jury  found  that 
Uhe  tntflters  oontafded  in  ihe  libel 
were  not  trud,  butthUt  it  contained 
a  correct  account  of  the  proceed- 
ings which  liaci  taken  ptace  before 
the  raig^^fi.:   ^ieW^ftrst,  that 
as  the  matter  orougnt  before  the 
magistrate  was  t^ot  bro(ightl>efore 
him  in  his  judicial  chfracter,  or  in 
the  dischat'^^^W-W  magisterial 
^'Utnetiods,  the^detedant  oodTd^nift 


lojuiiiyiFt  tfan  jNMiflytinli  laiawihe 
'«.igiM>undi<«ffiJta<iaMig  lifKaMrdBfof^ 
:>  •port^.of'tha|rocl»diagS(#hidiiiui4 

•  '.sakflb  ^cpMfote^d  ongislnlle. 
i<-!  iIeld^Ma«oiidl{r,,tkatiiUw^Ano 

•  }u8ll£calibn.lliaH  die.A&pdaots, 
'^ : !  whes  tfiey  (hdllished;ibt  libeb«ftn- 
li  .tietoditiiainaitetfiof  tfae^pmiellfllho 
..'Stated  the-jnattenrrrfoiheTtlihaidto 

of  ihe^ndeixma  UiUitter  JutiaMio^ 
#buU  lie  >iagaisiib.  die^partjr.iwho 

.  stated  it  to  diabHigistaatQ{:>ik.kad 
becoiteraationablo  oiereljq  feosalits 
havnig  beem  puUisItearjIykilMlle- 

.  fen<irata  iaipri6t«  alai4heiffQt0tby 
statiag  the  oanml  of  thi  panlens 
fh>iii  wImib  they  h^nl  iu  ikej 
gate  the  .pUflHiS  no  right  of  astion 

•  agaiflstthem.  '  f\ 

Held^thirdly,lhat*i»ordartajaa* 
ttfy  tlMi  repealiiiff  of  slander*  it  was 
necessary  that  the  patty  repeating 
it  shoulcC  at  the  time  6f  vqieafeing 
it,  oBtr  himself  as  a  witoesa  to  preve 
the  uttering  of*  the  slaadeg>  and 
therefore  that,  as  the  defettdanU 
did  not  state  that  they  themsnlgres 
heard  the  slssider  utMed.l^  A^B. 
and  C.  2X>  but  meraigr  atited  that 
A.  B.  and  C.  D.  had  said  sa  and 
so,  theplea  waa bad«  M^^Chrtgpt  v. 
Th^iles^  I'.fl  Gk4.  «  Pl£^24 
4.  A*  let  apartments  iuhia^dneUtng- 
honse  %o  B^  ai  atenft^iMOfiiblfl^lialf* 
..yearly,  >  JB«  loek  fMsaeaaion^al.oft- 
ckadakm  ISfi^iand..  ^idB^fyAiay 
1828  paid  h$i(  ayenr^  aent*;:{tln 

•  jMMofdmtyoBiii^Jeftiyie'apart- 
mcnta  without  Kinngtany  netm  to 

.  quit;  baXit^mdMthMi  UnSSt^he 

•  (aid half a.7«af'tiantft  i^tiMy^ 
dbn.  1801  A.)  dfdiaoltodt  aMiiier 
bafr  ye^r*s  .ftant^.triticlirCr^losAkied 

1  to  paif.:  T'HeU^.  fehat&fftw»mt  -these 

fhcta/the  law  •wei^d  iaMijtmvlgr  a 

I  taking  firoia:  year  torgneaT)   iHSkom 

5i<  Whbreiasi  JMunttonrfovAd  Ahft  a 
jptecej  of  laoa.<had9iA/tiMae^apast 
.Wn*o^effe4«ith  4hfcnltoita&he 


m 


seSf.  \f\xt  was  then;  anji  had  been 

•  -^  ^  fdif  seterd  yeart  pasit,'  by  thej  8ef 

•  ^  left/  the  co|tfnif<8foi)er8  cdnsed:  the 
'•  •  Biit^e  tb  be^eized  intio  thek^g'g 
*»  •  'h^ds.  ^e  defendant  fl Jed  t  tra^ 
' '  ^etse;  ^M^^  that  he  Wa^  ^^is^d  in 
^  fee  bf  tjie  taant/r  tff  A^d>^A  TA6r«- 
*^'  '^'citm'Nt>rth'  Ooteiy  'and 'the  de- 
'  *  inei^neland^  thereof;  and  that  the 
'^*  ttl^i"  piece  of  l^nfl  mentioned  in 

'  ihe^  inqoteftion,.  by  the  sloW,  gra- 
*^'  dtial,  and  imperceptible  projecHon, 
^;'^i^Iovi6n,  subsidence,  ahd  accretion 
• »  of  "obze,  fcoil,  sand,  and  other  mat- 
'  *  ter,  being  slowly,  gradually^  and 
"•  l^  imperceptible  increase  in  )6ng 
^  ttm\i  cast  up,  deposited,  and  settled, 
^  by  and  from  the  flux  and  reflux  of 
^  the  tide  upon  and  against  the  ex- 
'  tremity  of  the  said  manor,  hath 
been  formed,  &c.,  and  thereby  be- 
"  tame  parcel  of  the  demesne  lands 
-  of  the  manor;  without  this,  that 
'  ihe  land  was  left  by  the  sea,  as 
•.  found  by  the  inquisition.  The  re- 
*-  plicatlion  by  the  Attorney-General 
-'  4raversM,  that  the  land  was  formed 
,  as  alleged  in  the  inducement  to  the 
/  defendant's  traverse,  and  joined 
^  issue  oh  the  traverse  t&ken  by  the 
'  defendant.  Issue  ^as  also  joined 
'^  on  the  traverse  taken  by  the  At- 
'  tom'ey-General.  It  appeared  by 
";  the  evidence,  that  the  land  in  ques- 
' 'tionhafd  b^eti  formed  gradtially,  by 
;'  6oteand  soil  deposited  by  the  $ea, 
j  aiVd  that  the  fncre^tie  could  hotl)e 
.  obserVc^d  when  aCttraUy  going  on, 
^'filthop'gh  a  visible  miir^ase  took 
«•  phite^everyyeahaqd  hi  thfe  course 
^^offifty  years,  a  rai^  piece  of  land 
«^fcW  be^n  thus  formed. :  ^eld,  first, 
^ilit  ujJbtf  this  evidehce  Jthe  liud 
^ctttiM  riot  bie' said  to  have  befen  left 
^':by  thrsea;  sedohdly,  that  ft  was 
''fortni^d^bjr'the  slow,'  gradual;  and 
•^'Itipercepabld  projection,  &ti.  of 
*-ot)fze,  soff,  arid  ^nd,  as  iiU'eged'in 
^tHf  fndliceme^it  tb  the  defendant's 
^  imvitse,  arid  tirai!  boih'ikiiittes  v^ere 


^properly  found  /Or  him.  JA«  King 


6f  Deciaratipn  stalled   that.  pUintiff 

'Va^  an  aitoAieV;  and'tiad  *|jeiha 

enijOlojrcd  a*'  v^if<:y;  ctok-  m  ;the 

'  parish  bf  i*.;  ai(id  Yhat;  whfUt  he 

'  was  such  veitty  fclWc,  tet^ih  pro- 

''  secuttdns/iver^  carried' on '  against 
•5.'  for  certain  misden^eanors.'and 
in  f^rtlierance  '  of.  suiih  proceed- 
ingS,  and  to  brrri^  thie.  same  &^  a 

'  succies^ful  1^5 ufe,  certifin  sums  of 
mortey  belonging  to  the  p6ns!l)f(on- 
eVs  wer^  appropriated  aad  appiied 
to  the  dlsdharge  of  the  expences 
incurred  ori  account  of  the  i^d 
proceedings.  Yet  defendant,  ^*n- 
tending,  &c.  to  hrjure  the  plaintiff 
irt  his  prof)^ssion  of  an  attorney, 
and  to  cause  him  to  be  esteemed 
i.  frBodulent'pracliser  in  his  said 
profession  and  in  his  office  as  vestiy 
cierk,  and  to  cause  it  to  be  sus- 
pected that  the  plaintift'had  fraiidu* 
fently  applied  money  belonging  to 
the  parishioners,  on,  &c.,  at,  ^c, 
fklsely  and  maHciously  published, 
of  and  concerning  the  plaintiff,  and 
of  and  concerning  hiff  conduct  in 
bis  office  as  vestry  derl;^  and  of 
and  concerning  the  matters  aforer 
said,  the  libel,  &c.  It  appeared^ 
on  the  production  of  the  libel  at 
the  trial,  that  the.  fmpxitation  was, 
that  the  plaintiff  had  applied  the 
parish  mohey  iri  payment  oT  the 
expences  of  the  prosecution  afler 
it  had  terminated  :  Held^  that  this 
was  no  variance,  because  it  .did 
not  alter  the  eharatter  of  the  l^yel, 
the  frayd  imputeff'tothepla^iiff 
bei«g  the  iame;  Hfr.j^'ether  the  Vnotifey 

'  was  misapplied  bfefpire 't>r  after  iJie 
proceedings  batl't^^f^at^d;  ^d 
that  ehe  .al!eA(l6h,  th^t  ifce'iJbel 
was  publishbf  of  iintf  cdtiifetxiJbg 
ttieMattenafifma^  did  iJ6t)tn*e 

•  ft  necessary t6pVo*e''wedJiilrtilat 
the  Ubd  d/d^V^a^^ld  evisi^^Iof 


ttteADlNfl. 


'    the ipMfr  prieviously ^tfileci^  Afay, 
. ;    Genf,  One  J  S^c.  v.  Brown,  t.  H  G.4- 

,7.  D^cUrati^nn  fpr  a  litel,  ;sMit?cl,^hat 

iW  plain^iAr^was^aa  Q[ttQrneY,  and 

..  ,  tjiat'  th^  d^^Duar^;  intencmii^  to 

,^    fnjure  l^iiti  ip  his  j^ood  name^And 

j^   In   h^'  8^(4  ,pr,(ii(ti»sipQ  of  an  at- 

^.    torhey,  published,  ^  libel  of  and 

1^  concerning  x\\^  plfiiotiff^  and  of  and 

qbocirpln^.  hjpa  in  his  said  profes- 

J'^  aiottr    j^t  the   trial  the    plaintiff 

<Wiec3[.:;»a,proyiDg  tW,  at  the  time 

.     of  ,tnp  publi<?at}oa  of  the  libel,  he 

'  ^  wasfl^  Wornev:  Helrf,  that  this 

'    wa^  not  a  fatal  variance  between 

,  the  alle^tion  and  the  proof;  the 

,^    words  of  thp  libel  being  actionable, 

'.   although  not  used  with  reference 

V  to  the  professionfl  character  of  the 

.    plaintiff,  Lewis  y,  ff^aller,  T.5GA. 
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$•  Where  there  are  nmtuat  dealings 

between  two  parties,  and    items 

known  to  be  due  on  each  side 

of  the  a(;count,  an  arrest  for  the 

•  amount  of  one  side  of  the  account, 

without  deducting  what  is  due  on 

I    the  other,  is  malicious^  and  without 

!    probable  cause.     Austin  v.  l}eb' 

nam,,  T.  5  G.  4.  139 

9.  Whea  a  person  has  two  demands 

upon  knother,  one  arising  out  of  a 

lawful  contract,  the  other  out  of  a 

,  contract  forbidden  by  law,  and  th6 

debtor  makes  a  payment  which  is 

not  specifically  appropriated,  by 

,  either  partjn  at  the  time  of  pay- 

1^  ipe^t,  the  law  will  appropriate  it  to 

thf  .debt  recognised  by  jaw  i  and 

';  f h^peiorei , wliiere  distinct  sums. of 

!'  pjoneywer^,  ^dqe,  'p»e  for  .goods 

.^^14  i;he  pthjer  f^r 'money  lent  on  a 

jjPSurJLoiis  coatr^at^  find  a  payment 

f^jif^a^^'ipade'ijvhjch  w^?  Aot  «pecidc- 

1,  P'V.^RB^^Pr^^^.^ft  either  ^eot  by 
^iAeJfU>x  gn/«?redItoi^,  it  was  held 
,/fjl)at|tK^;jl)iw  woidd 

^^ebrfbr  goods  sold*     Where  a  bill 
"of  exchange  was  given  for  the 


,  p^riQcipal .  ropney  lent  Aod  int^fest, 
%Q  accrue . due. Qt^.Wn^  usurioiia ^con- 
tracti.apd  . before. th«  Ml,htcfune 
.duf ^  the  lemde^  adyaf^ed  n  further 
sum  of  money' on  the  ^^ni^ral  cre« 

\  dit  \of  the  Jborrower,  wluch  epa^led 
the  latter  tA  p^y  the,  bill,  it  i;wat 
helJJ,  that  the  payt^^nt.  Qt  ^the 
usurious  interest  was. coinpIetQ  as 
soon  as  tlie  bill  wi^  paid.  .  Pi^r^ki 
and  Anolh^tf  Ass^aeets,  v.X(Hffj:t 
T^SG.i}.  P9gel65 

to.  Declaration  on  the  55  G. 3*  ^j(S7. 
#•6.  stated  that  defendant.^ipg  an 
overjeer  of  the  parish  of  A*f  ffip- 
plied  for  his  own  pro6t  provi&ipns 
fur  the  support  of  the  poor  of  the 
said  parish^  "  wherj^by  and  ♦by 
force  of  the  statute  io  such  cpse 
made  and  provided,  he,  forfeited 
for  his  said  o&nce  lOQ/.,  and 
thereby  and  by  force  of  thp  atatute 
an  action  hath  accruedt*'  &c.  On 
motion  in  arrest  of  judgmept: 
Held,  that  the  declaration  was  bftd^ 
for  want  of  an  allegntion  that  the 
act  done  was  against  the  staitute,'* 
and  the  judgment  was  arrested, 
fVeUs  v.  Iggulden.  T.  &  G.  4.     i86 

U*  Declaration  in  set.  fa.  stated  that 
R,  S.  (the  plaintiff  in  the.  original 
action)  became  bankru]|t,  iybere<i 
upon  a  cdounission  was  4«ly  ^wjird- 
ed  against  him  wdJE^^.,f^jB.t 

'  and  J.  r.  (the  plaintiffs  [in.  tlu;,sci. 
fa.)  wore  duly  cihpsep:wign?es«of 
the  ei^tate  and  effects^  f»f  thei^id 

.  JL  S.i  iwder  t^he  commiss.io^^.wid 
now  on.  behalf  of  thi?  said  ,-e-iJ^., 

:  R.  j^'\  and  7.  t-^  as  assi^n^^t^ag 
afortsaii,  we  have  >e€;^  .'iofpfmfd, 

.*  i&c. ;  Itelc)*'  that  .this  /w^  .jg;epd 
(defendant  BOthfiying^W^ili^r^ajto 
ft)  ,wit|)out  an  express ,  ayero^t 

'  that  ^  assignmeni.of^t^e  Jbm)k«- 

!.  rup^'s  ^9'€Ct»;  was  riipde;  %  tljat 

.  ;the  cxjif essiop  **  lujsigpef ^/s  jfl^tpije- 
said,** .  might  meaii  ,,•/ pf^rs)ooar4;p 

^  w^om    aft^  f^^ftpcgi  l^Sfe*)^^ 

made^*"  and  tlie  5  Cr^lZT  h\  SO.  ««96. 

having  directed  the  ehoice  of  os- 

8  0  3  signeea 
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^Mi aigm^^ot of  Jt^. electa  to, the  per- 
u.BQt^  ^ii9$ef^,thfi.  c^art  roigM  pre- 
..!  fi^pifi  t))f^f^ffi^  afi  ji^s^iganstent  wa« 

ni  i ^i&mikvJ^^ ihe.pbkction would 
^iulmi9  b^pn  fiialif  w/Brtatbe  ground 
i,,  ftC  qpe^'  dfiixwrrw.  ►  Fletcher  v. 

Kf  *?toffM.;t- 5,(3; i* .  .  Page  192. 
Ag^  'jTij^BM^^r.  ctf  a  ;iHip  which  was 
,.,  ii^^fid  >y.  thfi  pcrjli  pf  the  «ea, 
•r.  #Ui  ijiAo  ^e  l4^urUi^^  ^od  there 

;,t;i4widpi9ed  ,iibQ  ship  aod  car^o, 
..(oWh^cJ^  w^pe  aft^rwarda  ^old  under 
.r,taa,pr4er  of  the  Vice- Admiralty 

*^, Court' there> aod theproceeds  paid 

•  '.ipXjff  tb^fc  pouct.  Toe  cargo,  was 
,o<i^  dacaafiped  or  perishable,  nor 
-  waSt  ibere<  aiw  pressing  necessity 

'  -foritiio  9ale>>f  it.    The  owners  of 

,.  l)ie  .i^rgQ  brought  an  action  on  the 

.^affea^gainst  the  owners  of  the  ship 

•  im  wrongfully  selling  the  cargo 

.  .  inst^ead  ot  carrying  It  to  London^ 
/^cqordiii^  to  their  contract,  with  a 

•  (  fCo^Mt.iO;  trover,  and  recovered  a 
'   .  S'^^^^  verdict^  for  the  value  of  the 

:  Pf^hm.^nd.fce^^r  which  was  one- 
.,>.li^h.{Qf.  ib^  value  of  the  cargo. 
,  (I  TlM9y,44soi,flent  out  a  power  of  at- 
,..  ^ tp^fQ(  tp  fifx  ^eni  at  the  Mauritius 

D  4<>,.prqcffie  /row.  t^e  .VicerAdmi- 
.  *  -A^^Kl  ^Qurtth«[ethepjr9ceed8of  the 

V  ^^.\rtyc^<^a^,been  ^^^  in.  The 
'T^L'Bgl?^  denlanded  tnem,  ,but  -Ihey 

1\  Sfig^  A^ogft  ;0jf„^^ji(ur^lty  .in  this 

Jciijl»4.#»4i«P^Wq?  ajpp/st  the  .pur- 
L'lB  *aftw«  9^ VW'^fl«Wi?'r  I?,eld,  first, 
-w'fl*airf^9^fiautam^,npt,anx  au- 
bilj  f»mtxM(m<F%i^m^  althpuffh 

Ibfil  orflfyRf  tlig.>%ce  jAdmlralfy.Gpurt ;, 

»zt4i^mfmmM,wpmp  ^a»  no  an- 

t  itnffWftoSb^g  HFflsepJ|Ac^on;  thirdly^ 
•)  ii-iitfapsniW)^  ^een^pal4 

y^A^mV^  in  the  «aji|^  situation  as  if  no 


'siiph  demadd  WbeisV m^;^luid 
."therefore  entltifed' to  recoifi^*  ^c 
valvie^of  thd 'gi)pd^  TrDtn'l^  de- 
fendant.   Mbmir'W*'i*fc>/*^  ▼. 

ttobinm,  t:s g.'4; ■''^;'M^^96 
ti.  Where  B.  befng  lp**t^ttJ.U., 
■  procured  C.  to  jpfc  -^Ith  pW  in 
giving  a  Joint  ail^  sfcvefal  ^r6kbis- 
.  sory  note  for  the'amminf,  stod*  af- 
terwards havii^gbbcotiiiec'fikm^  in- 
debted, ani  beib^  pfteksed'  M^i4. 
for  further  security,  by  deM'^re- 
citing  the  debt;  atid  thilf  fti^n'^t 
a  note  had  been"  giv^lby  him^w.) 
and  C.,  and  that  A,  havih^W- 
manded  payment  of  the  Aebt,^  B. 
had  requested  hiof  to'  a'ceepc'^ 
Jurther  security,  assigned  to  A",  all 
his  household  goods,  &e:  ksi  tL-Jftir* 
tka-  security,  with  a  provtiioy'^ibat 
he  should  not  be  deprivi<d  of^the 
possession  of  the  property  asstjrned 
until  after  three  days'  notice:  Held, 
that  this  deed  did  not  extiHgUiUi  or 
suspend  the  remedy  on  the  nibte, 
but  that  A.  miAtf  notwithstaniing 
the  deed,  sue  C.  at  any  titiie..  Too- 
.  penny  and  Boys  "Vm  yoitn^,T.'5G.4- 

'908 

14.  Where,  in  case  for  not  ontting 
away  tithe  com,  thd  plaintiff  al- 
leged that  it  was  *'  lawtblly  and  in 

,  due  manner"  set  out:  Held, Ahat 
this  allegation  was  satiified'  by 
proof,  that  the  tithe  wa^  set  out 
according  to  an  a^eement'  be- 
tween the  partis,;  althoi^  it  Ta- 
ried  frpm  tne  mo^e  prtstftrAf^A  by 
the  common  law*  ^<^ceg  if.'Hur-' 
dont,  T.SG.i.        '  '  ;^     /'^21S 

15.  Plaintiff  having '  tto/fttilfeteA  to 
purchase  an  estate  if  ^B.V  fM  the 
deed6  of  conV^Vaird^  tfr^etildS^  at 
>is  own  ebcp^nd^l  nbaiteBt^ttian  to 
U;  for  ex^ctijliptf: ,  1B,  ^-^^Wuted 


/sent  Bi:^.?'T^e:ij*i*tt^ll^ 
th^m  tP'  d^ftndaiiP^-'ikdhiey, 
.who  had  y'd&^im  mo}k^B7tor 

..basines^'dbheljfVj^na^  No 
dhrections  wens^mf  MVdMdant 

to 
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,  ^Xo,^)eJtf^I^tJJ^9f4fi^«r  upjtil  jthe  pur- 
^^.jcl^iii^^^i^i^ysgpuld  be  p^hI*  Sqme 
..^  »fie(^s^fjr|)^;^sreru^3  to 

rj  ftff»dl9  4d(iy^r,tbeH^up,  claiiiiihg 

.  p :  ^»^9fMrxff/^  piQC^,  of  parchment : 
.  (x  ^14^  .tbof ,  ih^  pToiikiff  was  entitled 
..,-:fdf^/ejipiK^  't)ie  de^s,  at  ^11  evonts, 
t-t.  <uifa  ip^qcifll^  iCnot  in  an  upcan- 
t  ^\c^^d>ta,te.,    LUtUdale  J.  flf«W- 

X\5V^4f.\.  ']     .,     ;     .   .'Page 225 

jrJ6te  Ajs^nipsit  fpriQon^y  |iayil  iand 

[• ,  r^ce^ved^    Plea>  a  judgment  reco- 

,.,  ..^qrod  for  want  of  a  plea  for  40P(W. 

),  '|h,^  jinferjLor  court  m  W^fl/«,  for 

^,r,;t|ie  ffHoe'cafuses^  of  action*    RQpli- 

\/  cation  .that  the  causes^  of  action 

|,  Vere^tfot the 9ame|  apd  issue  jomed 

\.'  rtbmoii^  .  At  tbp  trial  it  appeared 

,^},l^at  the  4^encla!nt  had  received  on 

T^r.  B^^Qiuat.of  the  plaintlHV  and  as  his 

1^  ,.atewar4>  different  sudis  of  moncjr  al 

{  ,diffapeat  tin^s,.  and  that  on  the  in- 

;;.,>•  vestigation  of  the  accounts,    the 

r^;"'PhM9ti^fo^«^.  that  there  was  dve 

1^.  lotbim  a  much  larger  sum  than 

,;,  i^atfpr  wiiich  be  had  declared  in 

r;..  ithf^ip^rior  court,  but  that  he  had  ' 

v<]  prvi^eeded^.for    the    smaller  sum'' 

<;.  ,  iiqder  tbe.belief  that  the  defendant 

.r/^  hf|d  no.  available  property  beyond  * 

,,v  f|i9t4Mi^Wnt,^d^fendatit  in  that  ao- ' 

y.'  {rt9fti»we^  iH<^g*ept^  by  default/ 

.u\fn4  |4ai¥^**  7®"fi^^  f^*"  MOtf..: 

^rV'Held/  that  all  the -sums*  which  the 

ot    pVwif?ff">inew  the  defendant*  h^d' 

oih  F^ReivadsJ^  ^p ^tin^e^wBenhe  c^ttt-" 

Ju  Wffi^fm  TO'/*^*^^  ?'*■  ^^^  infferior 

oiix/SW%«>«ffe't^  b^.,,Q,opgiaered  ate 

boii^»*^«,ftt   ^iW    in  jopp^t  ofj 


9d    rW*»iftb 


any  cattle^  or  ci^t  down,  or  other- 
''Wllfe'.  d^Ay.'aiiy  tr^^^jfifi^  in 
'  any  &[v^nde,  t^t^e^itif^m^f^* 

deh,  ot'ch'aM;'&t)^WtiWton8fbl«or- 
'  hamdit^^rft^;  t>rj»rMi^j  %httilbe 

adjudged  0iilty  «f  fl^ony/Mk^^e 


'^^lifiabftiititrbf^  KfidrM^are  to 
makfe  s&tiiifk6tii6n '  td  "tf)^  pc^ns 
damnlfed  bjr  U^  iiHittM^'A>Wd  or 
destroy inff^nt  tr^^4hi^\i^  be 
commute 'WtHef  dfi^ikl^i^'a^aiUt 
th^  kcix  Haa.  tWif-fc^eWet*  to 
make  the  m^tt6iur  deMtiiciidfe  of 
trees;  a'feronjf  witAiii'titf^^t^te. 
the  act  done  tmi«t  ^^fdtr^'ltom 
a  mallcfdui  motitl6  (t^Wiu-dsf'^die 
dwfiei'  of  the'trttt,  Ald.tB^^efcre, 
'  wher6  to  action  was'Brdtij^t^gfefinst 
the  huhdre'dl  b^  v  jMnf-dmtii&Mi 
in  consequence,  or  M»' pkdtttition 
having  been  dektnyytfdbyfir^/and 
it  appealed  that^the  fir6  'hsed'  cmn- 
menced  at  the  distabc^^-^if'tt  Inile 
fVom  his  plantation,  and'm  atMnn* 
ing  grounds  bebngiiig  ttfiili'<dlftr« 
cnt  pronrletor, '  it  wa«  -  Mid,  *tfaat 
there  w&s  not  aby  eVidebee  ^tbat 
the  act  was  done  from  mcrtitte  of 
malice  towards  thtr  pf)dtitHF,-'%nd 
therefore,  that  ii6  ofibnc^  hhdl^een 
conimitied'  agtinkttb^'StetAMe,^  and 
that  ih^  action,  c6n^^tieMtiy;Va» 
not,  m^lnt&h^bltJ  '^g^ik^'  ^e^^him^ 
di-ed.  ,  ttiW/i;  W^.  'MHi  Jtmheff 


(.t 


1$:  By  de^'dlr^U^'tU'imiiiM twa 

' ''  dfetindf  ''AlhWiitJS  HH^li.'^  B. 

'  dtirih^  thb'  Itlfe  W/tte  ^ftht^feV  aiid 

%h0'3i|V^t^,  ft  #i^^^%Mh^{tba 

''C.^66t^nafA^a^ftft^  i^  atttt^ife  and 

ihelr^^kefetert^^^f  af  thdfi*bui- 

tiedf  o¥^hih^%{^?^4>'(  ^^^ 

i<ant;6rtf'*iAip^elJs«A^  MMt  in 

ffi  ;ijr^  W^ ''■  i^V^M/Jtfeb-i*vte«if^w» 


m 


?ije,mwA 


» n*flM6« V"  i«^  %  *« Wft^  fr^:  y  Wf  to 
o.iyWi^ -^^i  ¥w»»«re>  i^  h#F  heir 
-Mfljr"^?fr  ')Nft.ir*Rtfi{^  e}ffif  jp^  to 

f  -)a94#<paMed  to  a  devisee  under  the 

,,.^haj|m^p  .ip4«lH;ag<Mi)4l^tU^YOD, 

Jf  h^  pf  Cv  At  w  a  b«n4;  given 
V  tl^e  ..Uttr ^  IP  wWck  ibo  ,§on 
^pIe«4Ad.Q0  48«^t^by  4^ce^t  frpm 

r.  W#§:Wi»e4,  ,|^  ^cfc  of  (^9  ianiift  in 
.  auestioni  i|od  |ha^  t^ej(  4^Q^a4ed 
^.ftOffi  W^,  IP  J)i8  SQfb.  «Ip4  wefc, 
.,,thi;r.QfQr^  assets  Ja  U^p  ban4ii  or 
\  ^e  k«^,.  lialilft  fc9  4he  I>«n4  4^t. 
c.  .iJwiA/iyiii^rf^wrtAfirj  i&i««!rf<>wi  v. 
:,fi(x(^  XfAG.^',    .,  .     5198 

Sa«.Bjf  ftcffo^  of  )a^,  ^1  ji^4gB»^t8 
^jaije.^HPposef)  tQ  *^  P»^v^rfi4  in 
.^f^^.^fl^dji^o^irelMP  >^tl)^  firs^d^iy 
;• .  ft^  ^WP  .^efJW^  >i^.  In,  fff^q^  iw4g- 

^  ^oati^,,fi|^d^hqce  )i^  pivpc^ie^-  of 
.■!WP^fMW'*ei.th^ft..^h^ii^rMQ'^irat 


.itolSflf^ilWfiJp»P4»9W4L't^fiBt  B»« 
.J«f«mfPWtW«ap«i»,ci  iwfe§wnt 

€^^%»o«N^l3^>l»Tjaf.fc'50Bt»UMce 

n*Mocf 


^o4wni)UUiiiiBi«bMs*h0iMC«i8faf  of 

•jv(^iilg€(,t().ffrliiob  ptamtiffilBe{died, 
5> .  d)itfkiUi^  ,4ofeivdM to;  Ikadi- wMfi  of 
liiAbfti-bondnlrafimb  lfa«9  coiialmice- 
ii;il9i«B^<j9f.  tbd  Mbioii&L:  Qsld*  ttpon 
.  tiidfm^tr^i9: .  ifafTrilBplidltlBn,;  ibat 

-j«ker|^M»  ]flwUi|>i0iidediMflbvas 

an  answer  to  the  aditor  ii^0iiou 

ivyawL.4Mh^  ibiiCinto  ^wdimers, 

jSa.«  i4»  Md  C^«,  .aHeiMtentanftvitto 

oi  JmeifTQ^^  emfifQ^ft#uim,  looS. 

.  ;  in^ihM'  cQniitcytfiH  sab^t^inlteit 

..:biUft:Qf  lading,  which  shelved tfaat 

../.^e^coitoos.irQrr  8«rttt..oD  MsiOfM 

t..iuld  risk*  Qf.tbttif«oDii|iifri&i.  .£• 

,  (N«ploy«d  G.  «t)di.Z)^  l^rMbBi^  at 

I  ;^Qff7iQ^  tajiflQaetilfai40dos»i  which 

(./(h^idid;  Ji9«l^  at  «  simlit/of'jlen 

.  4wy%i  And  biilSi  at  tbite  inoni^; 

votbtn  for.casbin  one(tndaib..!.C. 

fjfiA  i).  made  Jbvge  advBi^eati#£^ 

.  apd  received. thft  yraDeods^^  the 

cottons  when  4ue.  >  Selbre.  ikat 

.tine  B*  luul  .becafM:t>apfarii^  Jn 

an.a^tioji^by  A^  and  Co.agMiiil'C. 

..«n4  i>k  fbr  laiaqiByiibad.  aad.  te- 

'ceiyed:  Heid»  thai  the.  laHervrftre 

..  oo^  fMititM  to\  retain  iv  liie  ad- 

.van«^  aoadQ  by  ebon,  to^  B^^ior 

.  iba(  be  waa  a.facOar  ^fer  aiilaon)y» 

,.a*4.bad  ooiaut^K^itytajphi^ia'tbe 

.  ^gOi9ds^  and  that  tbe.plaiiiti^arere 

i^^titted  t»  D^oavfif  tte  naii  pao- 

.^ffiaodSi  ^l0dlif:Un9  aa<ib  fauma^aoly, 

,{m'i^BJ.  eoidd'ibava'Tatain^dk/  A. 

:.iind/C^4.wbea.'tbBy  itooaigneiLidie 

:..qpttana.  tQ.iff.  ^raquoaKad  bf»3to 

..4i»aWiremiHaaMi  butaniioipaltaiyf 

^^H»1qii.»<  H«i4  iafid9Qdiy,7<ftaft^£M»ii 

.  ^,KjeqMe6ti4id;jB«ti9iyf  di«(aaii^pi|aial 

;  -;>aiftb0ritf.(.tfli  fMi^"^^  aAi»<^ 

.  ,*^QfmtBi^  ^ad  .OAhns^ii^  Tsfisnva 

2«,  .Wbitr^  4lfe  (diWUiaiitiiaipijMteithe 
^  ie|^al^Yar4  q&b&\^iol^aafaliff^die- 
'mV^^x^  ilb<ltv;kl<u;S«iilPV«tmiiledarith 
ii  bii»  andjAirobiibemdlhai^Uatfxir- 
>.£Mi(«[8»,^&ft«D:flb<iiddiffMgMto  iiwp 
tfM.MniMl|iil(ir>ibcidwai€Milhird 

person^ 


JfUU^BStKy. 


*>  t9r«rii«»ef;ji6qltd  ithedcud;:  Held 
,'^«tiij4eniiinNki  thafaU  jdipi  cove- 

f^  ipMibudli  aaiit4idl  im«  lippteviiiat 
ij^>atiy<«tf  tbe*4;«r«iimttte'hiui  not  as- 

,rv  QJu«re,'4HiellMrtb«4edarttlion 
T 1  il^miktiiave  -ieaii^uificicnY  it*  it  kad 
o 'avtfirad  dM  the.iw^  ^anpenantees 
Vixiol  joiped  htfi  tf^iufd  to  otacwt  to 
M$li0  4mL  i^iiit  "r.  Buty,  T. 
^>6Q4^   ^   ..  PageS53 

Mw^'^i^'bAog^llw  oooQpknr  o^  a  firm 
«'<^uilced'4M"Miiie  on  tlia  25tii<of 
4i  iVii>«&.i8^1i^aodtira#tuecoe4e4in 
f*  thg  yi^wtiot^  by  .g.>  jl.  hadtovm 
•  l6tty>iteroa  with  wiiwit,  and  il  ap- 
,  c^^eamd  4liat  at  a  maetiog  batwaen 
jArVBri^  B.  in  F^hrmru  IMl.  A. 
,  va«kad%0.  if  ha  n^aiild  take  the  forty 
0  4crts<of  wheat  a&  200^  tolling  him 
i'^ihat>4f  he  did  wot,  be- should  not 
rfhat^  the  fam«  B*  said  that  he 
/would.iaba' h* '  A  pertoti' frresent 
-^  than '-valued  thio  dead  stocki  and 
*»  simntkfi  so  dODa,  asked  to  wham  be 
-"waS'to  value  it{  B  said  that  il  was 
'jt>io  b^  ^uedto  him,  and  than  pro- 
,  tnised'lo  pay  ii.  foe  the  iHiaat  and 
'  deaj4aC4|ok  op  a  git^oa  dayj  and  he 
i'ldid  pay  a^^um  of  money  on  «c- 
(a^uati-  M4  a&etwardB-  had  pas- 
,  -sassioii^of  she  fivmif  of  the  gvowiog 
/i  whaa^  and  the  dead  atook :  Hold, 
jcthai'i^  iniiehitillus  assumpsit  lor 
i.  Tempi  baiKgaipad  aod  sold,  and 
^^ppodS'lKiid'and  d^fieradi  tbeeoa- 
S'Siadtibfe  rha  dead  atock  was  dis- 
li.tinai'  i(wi»ttiiy  opolrapt  for  th^  aale 
.^h^'tke  giiawfl^'W^neatt-ami'lhe  pos- 
K^aaasiak  off  the  teal,  aiid,  Aerafere, 
^*hat  A.  waa^eositled  to  taoovarto 
ddhafeiaiataDt'ti  liald^  abo^'hy  £oy^ 
-%ibisdi>iifo^i%dlJai^  J^ittMik  J. 
fidpsbatiauMytthal^^^hid  bad  the 
-^growhigtiaJkQaiv  MKiohtd  asado  a 
ii^dit  phy^)a9iti)ba>«kcQ0aat^^<l*  wiw 


thc^  rejtfhntl«»  ^ef'tte'^ptfee'  agreed 

i    to  bte  ipaid  for  it. 

'  Where  «t  plaintiff.  hM  racaVefed 
a  vardtct  jfo^  a  ^uta  df  mon^^  ebm* 
pifBtA  of  Mfrefal  'ftcta^,  "soinr  of 
whieb  he  ^FOf  itot'  entil)e4  in'sttict 

'  law  to  recover  andinr^the^  dedara- 
tkm  in  thai  action,  but  whieh  lie 
'  would  be  ^learW  entitled  to  roco- 
Y«r  by*  deehwiilg  in  a  diftrient 
ibrm,  th^  Cbmti  witt  nert  reduce  the 
damagea.   9er  ilMaf^  C,  J.  jtfky- 

Page«57 
35*  A*  agr^d  to  -give  a  bors?,  tiwr- 
raaled  sdund,'  in  exehanffb'  for  a 
'   horse  of 'B.a  and  a  sum  of  money* 
The  horses  were  eicchanged,  but 
i?.refbsed  to  pay' the  money,  pre- 
tending thai  if.'s  bone  was  nn- 
'  sound t  Held,  Aat  H might  here- 
eovered  on  an  indebitatus  cotint 
for   hones    sold    and    dditreHMl. 
SkMM  ir.  Com.  M.  5  0  ^.       420 
fiO.  in  assumpsit  by  two  co- trustees 
for  money  had  and  received,  to 
Ikeir  use  the  'defendant  produced  • 
reeeipt  for  the  money  given  by  ^e 
of  the  plaintifis ;   HeM,  that  this 
wai-not  eonolusive.  and  that  evi« 
dence  was  property  admitted  to 
shew  that' the  giving  of  the  receipt 
was  a  frauAiient  transaction,  and 
that  the  money  ha4  not  been  pgid. 
Skaff$y.Jacks0t,M.8'G*^.    491 
2T.  Certinn  bills  of^exkAnpg^  (nar- 
'  porting  to' hhve,  ^tnongst  others, 
.  tbd  Indorsttkibnt  tifjf.nM  Co. 
'  bai&ers;  of  MandttAer^  nf  era  pte- 
^eitf^d  fbr  paynient  ii!r'£<^oa,  at 
a  bottse  ^ete  the  a^jdiipMee'«p- 
pomted  tlietn  to  M  paid.*   Hy- 
-  meni  hiring'  refttsed,  thb-niofaity i^ho 
plf^s^ted  iheidii  looV  Hietn  to  the 
pWntiff,  the  London  'coiireipdrid- 
•  eiH  tif  :Rf.  and  Co.,  imd'aft^d  him 
<  t^  take  11^  the  btlfo  ibr^beir  bdifidr. 
•He  did  i9>  fu^-strueh but  ihit in* 
dorsenv^bMi  ^^jOiaebtyMit^ 

^fald  o^  l^''tI]te''dafiUia«4'  the 

holdan 


'880 


'MIDJjaMB. 


>rifhiUM9Bafotfi6  kH\m  fi^mfiakaie\ 

..:  AmtdamfMwiM  ikiiCdnn«d:idlBtuthe. 

vA^WiMwwhig/jioti^BBntiili<pjaBdo|hat; 

'c't^G^mes    of   the  .<drlidnftrArvac-; 

>b(^gsfEaii)  ^iMuntVjflMidUEittely 
•  t^»0el|tdMU  WotM  itofeBAaDt/TJEuid, 


'Mf;|nHbf  (^®hwi3iotfbefi«raK>  gnroi  in; 
Mj^tMpe^fbDniliterpev^  ■odtMt  fadtice 
•f(]  •DtlvrdaliDB0tfie<faahi]ten8eiiWthe 

T  titbili[  dib  fUfldfl&'iuimiig'  inUb/the 
'-•^moDCf  diinnigh'li  idhfrtit#y.nra».en- 

take  having  been  disttcnwr^ii^ore 

*'^  tWtiditliiiaiildUiddknifjhbiiieniedv 

.  t  igAiaH  tibrnioiitiidbrsttrat'iEieldi 

r/.hfodbdkfrj  lihat'thexngfati^.tff.^the 

' 'tpai«iei>T^i«eii0  not.  fl^e«l  bfUhd 

>  eraMtfe  *■  if  <  thb  •  ftdaraMaMta,  i  that 

havJHg  beeri  donei^ibisiwe^MaQd 

'  blvrig  bapafale  of  f^exflamtioik'  by 

mrid^nocJ  \Wakku6n^*^tMd  Otheri 

■  <M.-,j.  r:.   >."    •    .  ..    'Pagei42S 

S8k'*  ^ikiid>ffib4  E^aideiitiQ^iteflncai 

'^»Unwl3iyAt>iR,  Tttidtnt  at  £mWffg* 

(.^*A4MMlvi:i&iliit66|iiitty,vtl>  t)firckase 

*!/  a»ft  6b^'<f|99da  fortheni^   On  ac« 

.«^  doiini'aCvi^oh>|>«vdha8ai^  they-JBent 

M  r".  to  B.  a  biil  drai^Bfrbjf.  OfiQ  s^Mflrtc/} 

ii  tob>li>i?alDdibiuM/ibatidEBbtiiot:Hn* 

r    'lidncb  itd>ij0.  Mupldl^dii^  biiker$ 

v£('t6>ipBQ9niit3tb0Mftnfor>|iaos{ttipce. 

4)^l-eEa»l^^cbe^/3biri:  p6.thi$ 

iVoqth^slNnhofq  did<ria^^et)iiatic^ 

ri383iiki#  fli9  dbyeofl  fln^et^^.i^kmn  it 

>  ii  i^niqprindpifaseimKlrMandnacliBho^ 

:  rrfi  iHn«d^wB8f«ftU4>ab  atsmd  iib 

l>fi  tfaivcoQdB9i(C^4KCHdt9i9aoUbup^: 

'•)  si«irid:l|abh«kilidt«itile<)3riuKif  thf 

.  ft  ibdll  «dl  daUai;doq  ADamilim^*  bel 

iiqfonPiibhtdtiAPfhii^ifaTtfiiodiiid  th^ 

>>i  lmdi0nafi(p^thftnda^ebd-i-A  ap^ 

<  1}  Ton^Mgivddfigf it»  qgbridai^baiitlc^ 

^  na  iaM(ite|ditetttabbBlMMo^M  Col 
!>  lA  Vttiiwtite  aDiaaaiUlteibiU(f4wer^ 


)o  ^noofsnHid»IJMtraD9bAd,di«Ui  to 

q<^,:|iib(tliGpn<]ti9df  Ib^gindsdmit 

.:itt^<ihmti'^mM  tbeudifayriiiwygiot 

io  fl^HiMedfltoidialie^ilisuMdbMino 

<\'u£u  ^ooUjiibfef  racamap/  thft^ihole 
itatfiBdaaio  affiflnlttlV^iaiba^idiada- 
li.Nuni^at/titilj^dfi  Ik  lv|Asantltinid  in 
.;:'ic6a8a^BdAck)  ii^ikB«%'t^efl»yie» 
' 'rtiaybdfSB>liiB  THitaaiki«rifck<rbn^y 

^^Tnas^  fiMrdbto^1ngaaM^d8i&- 

ifead^tfiyitilieA&ui^ri  »^dgiiieiit 

•ledovviltddnr&^aobrtsUadMiijHad  a 

^'  pretci^i  lOiicd^ifihaf'eiMKino&ipU- 

''.'^atiMi^  ^tfaato  flici)epvB»rtidtn«Dy 

"  >>  nettMaBdiinr*  totf  fthe  i  ffffooai^gs, 

<«r.bf  ftW  8aid«|ippdiiBd  ^adgfitait, 

<reBDBinnig'Mi'die  aBd^ooipp^-banDn: 

' '  ifeldv  ji|)oh/glsBcmkdbfairtteivMiat 

•  tbe  repbciifeion  wm  faad^dmiindch 

as  k')|nit'iji<^ttte  anv/iMsalfrial 

^  IMjhitaxikeZMtdah^^'Baftm  ▼. 
'->  J9^po</^Ar.'5(?w4U  uti.;  -Jit!  'iol49 
ML'  AiBMKiipailtilhflti  m  iiiainiijhiaiion 
'!  that  pinntiff  iMhildifldvaMa  ardam 
•!  o£'makseyitk  i^x^i^'jddkndant.pro- 
.^  Diked,  that >'pffotiBioo>.Ah»aUI'  be 
'  ttiifte  'fori ifebayiugvfith^iyhBdttff. 
•'  iit'tUs  triai,!:  jtr  ap^flinBdiitfaxk^the 
i  .tdefeiidsi]itliBd>gttiMx:iia  ^b>rplain- 
.  I  ltiffitlie^f«ara8(beB«$fited^ittie)de- 
•  t'^-xlafationyiand'4liflt  die<Wfiec9#iu  a 
[j:  phitBerr«rfth  ^MgveBker  .^eteisB  in 

V  ^>haii  ^d^aDM^itlairnidoB^i^ffmd 

'  »nd|9B^ed  >l. Bfr iK) icdAi^to^ftK  the 

^a']fo«iM[lialtf)iidalt  Mi  a«aM§ii£fe 

^(liitftre  dfedaDBttiODp  tba^itliBDftebtiff 

i^nhadnadtaandisthp  sd^nfej^stattiiot 

rrs^ipfnvled  hyfUuBprodlMiBisteifig 

KjijDO  BtitUyMBtiwribiJii  tMAe  aabney 

2i^dBil&aif.iadiTatiaB^to:&{^lMDtiff 


^b  bjiitWfirid^ttodhbphnididL  B 

baoi'ib  lo  »i803  oiii  obTs  bn£  tnoiida46S 
<liiidicfiBMK>«hafe8fedkf||ial^^^^ 

aat 


.BUEUDIMG. 


mn 


'y\  «MJiob,bte^rdB7ttoHB0c«iidc5«Bt  of 
^^:^ilragii)df  llie<pre9ait'kiiii|r/^ept 
Jo.argMKBMilibaMU  Fin^tfaatdii^Ac. 
opiii^4he^iiffihMflr  of^th^  Mgn  of 
,  Cha^reitot'kBig^ifefiitidBiitiwafllar- 
.^  "lygntH  upm  an  iacttctiiientv  lAich 

•  i^  i  cUw«d>  liali  dtfendaat  oto  ibeMth 

-*jwr*^£^jAmirkiga  of'dieiktoddDg, 

V  i '  «iid  o»  iAitvEii  •ctthef  liUtya  afad  /tibes 
.V  between  Uhatdayiiami^tlw 'day  of 

tilkidff  tWiiiqmiildoi^lcepta  galtiing 
:  iia«itS  &c.,  to  the  nuisance  of  the 
- .  *iiik|MtB^jof  ioarteacd  latd'tfad  kittg, 
• '  and  asaf ist  the^peaoe  t  ol  our  laid 
.'.>  •loed^tbekiiigvijidte^  >  The  ^  plea  dien 
.  (avemsd^thGideothTioftitt'offeaces 
-1  ideftcribedaathe  iaFo  in^ictnfaits, 
"  «nd'tho«eqaittill  of  the  defendant. 
-  rUjpaa>dea3enDee  to  >tbia'^plea,  con-» 
*  mding irithapn^er  aljodgnenl 

*  «'of  reapoodeaa  ootttr^'  k  ivas  held 
lothat'tfaeiilhawaafaad^  becauaethe 
'^  >  indiotnutot  opan  whtclr  the  ac- 
1  iqaittair  waa  aBeged.to  JMitit  taken 

phce,  on  the  face  of  it,  dMtt^ed 

^  .«i  ^ffeike  eDamiikted  in  the  reign 

'  *of  the  late  kitig^  and  it  wai-  not 

i  '  eompemt  to  the  defimdaBttb  shew 

.w  bj  smaient  that  it  ww  for; the 

^•nsmB'oSatKe  aa  that  efaatged  in 

«  the  iadictment  b^foM  the  Courts 

:  beoaiii8eithati«Qiddrbe  in  afcu  to 

M  contradiok.  the  ncotod?  fiteld^  8e«- 

"    condfy,  that  thei  omwDirBa  ebikled 

>  to  flnal  t jtidgaietj  .JMtwtlhttiiiding 

:    Jthe  finnd  .in  ivhich/idenumr  con* 

>.  -chRle^.     8eaibi0»    that   aaofai  an 

rn  tjndfcirianatt'BiUiti  ^amdnde  fcantra 

;»iupaceaB(damiMl7ti|gMk*   91k  Kitig  v. 

r49Ui Wheve  aba JteiamtiA^araitlease 
?t.i(oofa|aiDlli0i.d]  QovciiaBt'tb  s^air^ 
jotnMwfcileli'abe  :pted)iaaBi  tootaarMrho 
«.  ni«dterdki/M»B)Biddlatf  tefea^aa^and 

V  s  fitfaa  eii&fiadl  leadanbiiBii^  aa  aotioii 
^ttfaal(|MaJcotdiaDifr«ibrthe  JM/ldaae^ 

'<V  Jkod)irepMiefddiJ>iHeld)/thaiJtbd  da«- 

Jhaj^  flMd  inttarfMoMetedoftahat 

T' abaction,  and  also  the  coats  of  defend- 

hnsM^  tai||lAd|pini«olaradra»  IpelW 


rtdannl^lss  ia^Mk  adtaioft^agattklflthe 

I  lutubritraantjfih  ihv  br«nfecofi  his 
r^otaHuiato  rapaifk  riMmbflF^^H^t^, 

dSy  Whelreiar«Banb£idkiaer  IndqaiDpt- 
edta>M0ticiiiaBiBMrk  6mVmwaMiM, 
lin'oaAcr't^  detooM  diat(idie|r^iarere 
nnnafiicliired'bi^  hfaiiiDfiUd^ljthat 
a»  aic|iaB'«ncdie)oaaBrlitts  nlMB^ain- 

•  ableib^  him  againaliiinot&eeipisrson 
wh0'4di{fctel>ifae>aantetaaaak  fta  the 
f^Arpaao'of' idenslkigi  that  Ubgaods 

•  tftfeiernHnntfiibtiimdfftf  tbb  pbdatiff, 

andvwhiiJeU  yidigoDiifti  aca(in8rke4 
"  «a*  and/ifiw*  gtaoda/Qumufiidtakml  by 
"•iherplaiRtii&if  n  .  .<<  t>'<<  hu(  .i.v.t 

Tha.dadatatiioiiiatatadtthBb  de- 

'  ^ftmdaat'aaliii'the'gaiidii  aaijaod  for 

ge^dat  'tnaniditctasdd  (j^'thr^fdain- 

.   tiff;  it  an^ated  m>  javideane.Tthat 

'.  tbe'paBBoiia  adio  bDught'lba.  goods 

of  tke-  defeadanfi  knetir  br^wlioin 

'  theyiwetW'OaawifaataradyJmithat 

the  defendant  usttd  thet.plaMiti£rs 

Biark«<aod  airid  the  gmdi^a^  nark- 

1  edt '  in   order  that  his  customers 

miglit,  anduft-fect'tbeti  di^  c«»Il 

them  aa  mid  fer  ^Ktfb<aipMfec- 

'    tared  by. the  plainkiiF:tiHeld»Athat 

thi^  evidanee*  stappffrtad^  Ifa^  de- 

•claiitioiw,  iSadefiVi  SykdiwabAn- 

ati^fiMiS&A^  i  '.a'.'    Vvu)541 

84>  J  ( )Deldlu-atidii,  fer  a  iibal  istated^  that 

i-.AmS  pldihfeiff.iinMi  .tkkeai  Jtefiire  a 

<  >.|n|ioeiiO('aiiAMe>dicfaa»nof  ihaT- 

..  fiilff  astfaul^  )af ^104 'Mbihtt  the 

.ijaatdud^fugariteh  piedeadedilipon, 

.  .^aid»,ift^f^^  heardi;  and  witnesses 

.i:fter^ru:eiamiafldi<{canqfrnii^9/  the 

uwmm  6£(1rhidioA>jBlIwai>ffU|  and 

(}ijtUeiflii4lur>')(fccttii^Mikioii3«ii  ad- 

,.ijoiiriBed'itbt;iilfiilubeada]l;ljlhat  at 

)•)  thallimttoti  pahifebinfe  ih^Kbd  no 

ui  biULof  lipdi^ftarinftnhaddhlQa^tpre- 

fihrred'jagahiatillh/ev^UnlSid*  re- 

-*.vjapflbtt>df  Aejaffmi^^diQfftaaiB  trial 

;  iiiadMiafad^4^«tiiyaca)B*pl«enoT  the 

II  <diaiB^/*aMJ««>wiww  that 
.  >fafeollaalaJinteiHbb9liilMiMttand 
^  *vebliKbettlll»oaine«^ija*i«a|i  and 
•]«  tOff  Tiaeotilbft  pleittiftlfaanilMiTiD^ 

a  fiur 


^Ilfejl^llft. 


>fri^^ii4^#tok^,>  6M  Me'fOth  vW)f, 

•  'ef.'tte';,  imetiri^ni  Along  tfx^iin' 

only  thirteen  years  old.  *Th^^«^i- 

<  deiWdf  Hie  ^ilfl'ltert'df/ktfd  her 

"t^^^biMeWv  "i<i  ©!'»   Wi  '  dotrtin, 

'Aifili^e^  ittbW'tt  cf6ni^Heiitk>h  of 

^ilM^iif^MA^hdd^;  chfte#fe'birn- 

^Wr^«iift^t.t'^h^lVrfgf^  toweN^r, 

^MiWesMuld'iiiy  that  the  aeet^d 

<^tfi^rtti^Uhe  principal  fhcU  alleged, 

<aiilil'4ii^  th»  d^Udn^h  mtfcfe  Home 

*^ht  }MM^  t6isttit  charged 'th^  de- 
^eriidllflfl  i.wileh  "^lyibtbfffMiing  ^m>tfaer 
Wm^m>^  fHih  Mi^y  «tM»ttgthat 

*  yf/llL,''w!4o  wa«  «hargt^  a  wttk 
^^(fWHh%,nekipt\>Sfib  yiolat^  t!ie 

t'pMM -df^  a^  g}H  of  iihlHeelrt,  was 
itgiilh  eicattf^rted,  butnofliithef  ^ri- 
>4ekii6iij  wtt^'heard;  alrtd  he  W«ts  ot^r- 
^^  f*>ente#'kit6  a  reeo^nfsanc^  for 
^"MM,  "iiod  'all'  the  witiiesses  were 
*%i^tld  ^^ '  to  prote^te.  There 
wete'ttheV  eoimts  «ett!^  but  the 
^MMlf;  IM'triaMAg  tio  f^ente  to 
^«dy  f^o^^^tfdto^l^eibii^a  nHiglsh'tite. 
^PlIiA,  ^  fiMt^'  r6I  ^ItXr  f  "si^comHV, 
HhaV  ^,'  ftc.,'  lA,  «c.}  befbr^  J.H., 
t^Mle^  th^pl«?htiff>dfd  ilk^d^l«^  a 
I6ffg '^frtMiili^lioti,  *af<r:;  ^nd  that 
^«i%BMi^/ MMMi  tj  ^  ^n^the' 1 5dt'^y 
i#f  Jl%/>tt«  tHe puldidbAei^,  B&d)- 

•fl^h^P  Ai^'^rMatthif^'the  ti^Mld 

^a^y/  ^wkh  ^pm^'imi^  stiit^^if^t 

^11  lniMI0ie^<IrtMll'r4c^itih«d> 'Ho 

<IW#Mtf9#pd>r''aMd  )(^lc^^<dP'€Me 
*fwMeedfo^<'4H(M  ttloft"  «l^«''dn 

Actively,  at  the  said  public  office.  • 

4Md(|llwM9ii^h2i^»yM 
iMnmA^^l^  «(^i^tfNyi(i^'t^ii>^imi 
«ilMwtf|iflfbti#9)  sttfttlthA  l^j[yH>- 
4MiDgtflhlk«il^e«MNi$»t(M^^Ni<;e 


^'  illefe<ir  '^otbpb^it%  tfa^  ^<t^  jftip. 

.  poied'  lib^R  ^et^;  pHttt^  and  pub- 

'  li^hM  Id  ihW'  m\f^  Vk^UipapWa  as 

vtitibftc'  iieWa^P^iih  iSibfic^  dro. 

, '  &e^W*,'^d^w}i&  jrAtttfei^hii&nt, 

'  '^d'^^d'btH^  6bje<^  6t'p4t^ 

'^^h^^tiev^i':'  mWiuH^n^eiiiii^eT. 

th^t  ihf^'breaVffii  bad;  fHki^ddfir  as 

'  H Wlik ii6M(j^<ffartl& 'df'the^l^^ 

Wciftidn  W^d^derb^  Mttef ;  d^ 

It  contAirtfed'ii  cbH-efet  yepJottdflhc 

proceediwgfi  Wbfdl  to6t*  i^lttcfe^  in 

'  the'cdard^  6f  ia  V)relfriHnttfy  Indcferr 

1)eftwu  d  magJsim^/"  '-'^     ^'^ 

The  third  pl^  W^,  ihaf  the  ie- 

V6r^'  mattefis'  ind  thT6gr  ih  the 

gupt^osed'  libMr  bilipti^etf  W^re 

'  tfu^*.  Held,  thatthlArplear  tr^  had, 

'beeiiuge  ft  i¥ad  nfic^tftin  whether 

it  tneirm  tbkt  thi^  >epbet'fn^^e 

'  newspaper  Wai^  a  tfue  iiepOft^o|[ 

the  proceedhtgs,  br  that  xh^  facts 

mentioned  iii  it  we/e  trb^;  'aiid*  if 

'  the  tatter  v^eVe  thW  meaning,  tten 

the  plea  was  nmch  too- general, ' 

The  foutth  piek  to  tbe  whble 
declaration,  tliat  the  su|^poi^ 
Mb^tiras  nothing^  mbfe  than  alkir, 
true,  ahd  eotrect  tepolt  of  pi^o- 
c6ed2ngs  Whieh  <  took '|ihice'  pdb- 
Wclj  and  openly  before  the  juatice^ 
at  ihib  t)ublio  ofBde  :  H^id,"^th^ 
this  plea  was  bad,  because  ft  Was 
"do  im^ei'  t«r  thbdt^  ^hu  wh^e^ii 
dld'iidt  'allege  that  any  prote«d- 
ings  hkd  '  tnKeb'/  jbla^e  before  a 

'  ^  Tb^fi(Hk'pleaf»i)cfr«a^i>]^d^ 
^t^  thb  ccicrnt^  t^dWiiiV^I  m  lAsel 

'  plain JTff' fin  ffie  mh'-of  J%  \vaM 
'  brJbrc  the  juBf Ict.  ind  ^'Utiderw^nt 
•  a  long  exiitnrmtidn,  aa^  lil  ibe  i^- 
-cond  pka,ianH  iipoh  iHit6ctsAmn 
•the  mbther  op  A.  C.  dcpa^cd  ts 
^fblbtrtf.  (The^  Jili'i  tht^n  ft^t  out 
•the  deposit  I  Ohp'  Ha^rbitr  rm .  atV^i  bV 
;^ihcm  it  appt*ared  thai  the  libfl 
^tomplarnca  of  did  ndt  tdutiiih  a 
%H,  fiirr,  and  aecorkW'Ytpart  of 


JftS^WW. 


w 


-;^  ^ni  QO  that  ^^<?^.PtVAt  -f^^S^Wd 
The  s^^f  h  6ji?4  i*J^pU,>ir«8.  xii^W- 

;..Ptder^fl.,Xp  epten  >Af.9.^fPXfWWf 

'  .  «nc?^»  aft  »l>.  tP^  l;W.P-*W»<wp  •• 

^i  Held,  tl>{it  «^^^plea^wli^.gQ94.  ,p- 

j^  ,^iiiijcl)  fts  the  .pupJi<J^iAiQ<i  ;pf  .Ipe 

^  ^J^lU  of  iv^«f^.,pf?ii,i^i^4  W  4efP»^ 

^',  qf  V)^  ey.i^^oi(^.4ipr  s^iy  copwent 

^; .  upon  -Jhe  W^  |P4^  .ffJ^r^ly.  >*W)pd 

the  result  orVt]iit>tbp..ji|»Uce,  W 

,  ithOjUght^ttp  ,do.   ....    . 

;,   Jhe  Bipiv^nth,  pl^.i^w.  Ux  «9b- 

;,  6l;9nQei  til?,  s^e  •i^  th^  fiftb^  imd 

h^idt  Jbad  fur  ,thie  iamo  j  reasops. 

',  ,T)io  eighth,  bwng. -similar  to  tjie 

^  fiixtb,  was  l^el.d  goudi     Duncan  v. 

.  rAwfli/«»M.  5G^»4.       Page  5,56 

^f.  Where  A  ^potinuaoee  w^^nte^ed 

',  from  Trinii^  to  .the  .firjit  day.. of 

j.  Atichadmdi  teriQ»  and  aifUter  arjs- 

in^  during  the  interval  wasplecul^d 

^ -alter  the  first  day  of  AficAof/mos 

I  terjn,  by  yr^y  of  puis  darreiD  CQn- 

',tkiuaDC^»  tl)e  Court  ordered  the 

.\  pjea  to.be  t^kep  off  the  file.    The 

King  V.  Tf^r^  H.  5&eC.4* 

::  612 

SB*  .Debt  for  money  bad  m^  re- 
;  ceived.  plea,  geperal  ^ue»  a^d 
^,  set-off.  For  JAonpy  \eptt  pald^.^c. 
\:A\  the  tri^,  U  appea|rf|d  that  the 
^plaimife  ^.  ftpd  Ci^Vt  i«>  JE^gfan^f 
consigned  goods  to  the  .4^f<^<)U- 
f^^^p^Bf1^(^,^t;fiiflrfiUurf  to 
'  J^  sctW  pft  ep«»i«9wo*  » -fi*  aijd 
,^  Co.,.  .a(^  s^Qip.  ^ft  i;^e,  ,blUfi  flf .  WiBfi^ 
;  and  ii>yo^(^ea .  ,vec^  ♦  W'^WWi, :  M^ 
]th^}^j^$iUM  J^(^..adva^fci^, 
>brpug^'^h^,,,^.o,^  M.Po^.\mp- 
nKMrds^^ttbe  JAypifj8,,|prig^  rf,.j;lje 


9^ 


tp.rftv 


.AtW''«iA^^  a  |,l^n,.Ai*;,<i;flWajr,ijin 
.n!EflW^W^>MdnW  ,Ufyr»W»» 

.  o  and.  ,tbft  tl^  4e6^9(4ai^MireFia, ;  ^. 

,. .!  iSepiJjl^,. XM„ii>4W  |i5ti^  ,8)r 
r,  pwo^y  M  WBKl<i^eqRiT^iM»|PtoH>- 
„,tiff,ff|iM^;^/e^Y*d«np»  <?f»^.;i{aflti- 
.,.9MU(.9un)  t«h?vhia)]ki^  i«.,ai^M^- 

..'.•.'— I  ' ..liP>W'«6 

37^  In  assun\ps)(.  fiK  gopd«  Bpl|l«rit 

3^pe»red  that*  tb?  f^Pfiff^  Hi jfnr- 
ler,  i^tbe G<^ury« ^ tviN»':^ao«fip8, 
...deliv/ercd  articles  ^..jewabgr.' >1o 

the  wifk  of  the^  dtfef  daat  ^oifHiof- 
.  iDg  19  talue  IQ  BSf.  k.apffa^d 
.  that*  the'  defendant  .w#S' a  (^artifi- 

Qated,specMi}  pleader,  «Dd  Uvad  in 
.  iLrQadi;^  furaisbed  bousfs^  of  wbieh 

tbe  annual  rent  was  2D0^  4  that  lie 

Jiept  no  waa  servaiitr  ihiA  ^ 
., wife's  fortuiQie  Mppn  ^b^r  iDaai^riii0e 

waa  less  tban.4O00^i»;  ibaf  sbeh^i, 

at  .tlia  time. of  bar  Riarrai^ef,j#ef' 
.  .«l«y  suitable  ;ta  her  condi^oa^  Md 

.that she  ba4  never  WV^  m -bfu- 
Jwsband's  ^{ir^seneitp  eiw- aiiicifs 

fumisbed  her  %  the,  |riaiipi4ii^&^}t 
,.appe^i?d  alfOf.  i^.:tb#;  oMiitfff, 
..wbe|).)H5  wfHt  .to,tb4,4ewndn«Hfc 

;epiiuii;n46M;4ll<9.f9^  l»d,.J!!(!^,  ^ 

.,gQo4#  sp,fmpniA^7^e5ft  nf)^r4i«- 
.  ^$^f^sf|V(|A^  a^  {|h«4(  ^  4^e  miriio 

>i^viri^iififl,ti»g9i^iihftowy|rf  anjr 

f,^f^ei^t:Of  t^ff)hu|b«9nf}  M):|6»t^H»^ 

^oHi^.^oiTobf  mmM»^(,^.MflHi^ 
Wti  Wl Wft  wp^iww«W«d(WHRf  *,i«|;» 

'  MW^fb<Pftt^.ilWmot<h)fl^ffPlr|attiU» 
r   tfcnr  fhar  ifiMnaii  hsiiinii  ilaiii^a^liiJ 

and 


98«i 


p£nnxMDii 


.  lMd>r«cki»adrthe  fip^fbfe^.thaoedn- 
:WMiiMlofcnaJA/iiitinMUPttunifan(i(«c» 
.Iton-^f  >iltiagniii8ti4be  ofaaitenr, 
lakhbiii^hfe'W  gureoiJftitiioctee 
.«afc  tD^iiy'itipi.aBjf  etaei  %iiel  faitt- 

«U^6rt9a^,;  Blig8>M7 

•IMteicH^  oath  in  order  to  justify 

i4iwi  ikitafeio^ce  •061;  magisdatel 
ywler'tkaiH  A^fik  &'igtt^i43i>   In 

JlQifpiMjagaBitlvtva  ugitinA^ 

i£DVimbgpliHtiti£'a>kDdlord  ^- 
jtmhtm  lOf  :a  fiMnBiv..flto  a  vltotrtiBd 
ftrm^  Ibay  thvodiMedihi  evidbntr  a 

.fftaaord  of  ikciripnioeadiagto  vmlar 
4haliast»  wfalchr  8^  for&  all  sttoh 

.^circuitaatflDtoaa  at  were'  neoctBaiy 
to|^ts.ehttn.  fufciadiotioo,  and  toy 
.whiah  k  appearad  that  they  had 
|nir«ued;lhe.dtrectionaaf  ^e  atm- 
mtea.Hdd^tkatthia  waB  coaoia- 

.aiTa  US  ite  aasirer  to  the  ootioii. 
/AmIw  ▼.  Cbffvwi  If^  6Sb6  6.4^ 

Mil:  By.  <M«  IT  6.5*  c.d»  nS.  it  is 
>itoaflttd  '«  That  ovecBeera  of  Ae 
:  |ia(W  ibatt  paraatt  inhabitants  of  the 
;  ipariih  to  inapeoiTalsea  at  all  ael»«a- 
.'^M^jtitnea^andAhaU,  upon  demand, 
f4r|h«itk/{;iiie  eepte  of  the  aama  to 
ftpyJaliafailaBtiai  theparitkt  and 
\hj'^^.%*i  ^iif'anjr^araleneeP'ahattinat 
-f«»Kqi|;.eii  i#i3Mbium  tie  insp^cttfae 
« jrate^iof  shall  naglactioqgiTecapres 
t^tbeoMfjAi 'Afav^said,;  sacfaiov«r. 
.aMi[>»ifcKrcAyttyitadk  offetoctyjahsll 
l/Qrf|pi^4Mdjpay:iloiifta''0io^y  smg- 
-mrai/ lllKi)fanB»..  af  ^/e  ;HeU, 
.i^otfattf  iQb«nler>itot(eBeilie(<a 
d|lwrl^A04hai>fci^4h^.)pflDahgr>ttndar 
£mejBta(i^  haitooM shna;  thaHihe 
ifal8iattri)A^had/aaiftjvtryAy  .tfae^irfct 
gi»C  tbct^vflrtaer^  <i£^c^Ri;<Jla- 

4d«3lsui«ioeetion*Emfiii9kt  fto  jreoonvr 
f^MallJm  nUdder  illae  MiSUlnta  iiof 
idiaaqgitit  apifanreifijjdiafei  the  laan- 
Llmotb  Mi  anade^io  oabffioontgi.and 
-ltetiil#iia9f^^pflidL.ii^4ai6thark  jcfXhe 


-  Ae<tewt«aoriWHfTiWh<l^t  nfti^tibt 

iaiowhctieiliaii^tf  iMW^kM^'Mtte 
tfta  MMAdOa'kitwrabi  «M  %^^t^M^. 

itft  In  ^aoi^i  v^piity^VuillfiowlMM- 
aft^tetftroieaafiilADt^  flgUib^^a^l^ 
•rati  ^aiytd«olAre<a(0J^Mt^digitfftt 
•6a#aif«hi|iii«  ''kramiM  t|)Wf«MNd^» 
•if J 5 Ae49.4M  i'  i*-^  •  '£  'jMUi)\tf^ 

%».  iai  k:aie  AMiiitt  .hn^aUtoniey^lNr 
Mgliganjae^  n^^aippbanNl^^tNlk'^e 
fMaiMr4»  ff«iT;  4^GJ4i^  obl«Md 
'final*  jttdg^ntflt'^8|Mtnat'  J^ 
auitaadevad  I  ttt  )dai<lMilgbn%f/.ii8 

'bwl^  <to  :«ha  di^  p»«teditif  A^'tt- 
aoign  day  ot'E.  1\»  iMit  tiUi^ki 
the  aoHiaadei  ivraa  aiMr  'KiimaiaaAa 
't«ro'<dayaaftetivaada#'Jf.M(  Idl- 
ing been  dwaged^  iA  jeaaatttkni  tin 
£.  T«  is«a  aojle^aeded;  md^db- 
chorgcd'ootof  otistody  by^a  Mke 
of  K.  Be :  Held,  thdt  ^ba  'pre^t 
aotibn  oould'ndt  to  toamuiiked^ 
for  that  H*  waia  laitmp^yiBatMr- 
aaded,  inasiatleh  air  ihe^«i^  teiis 
alloirad  by  the  viAaaf'^tMkt 
H.  TV  Wd.d;fer  «bargkig  a^f^i- 
'soner  in  execution,  era  w^%a  ^- 
Ottlated  from  the'tjme  «f -gMttg 
-notice  of  the  simendar,  whiohi-tn 
ithia  case  was  not  done}  oaNfK^fter 
the  l#gal  6ammmcKmmt0tSi<R : 
Hald,-.8eoeBidly,  tliat *:#?««  if^jT. 
4iad  been  .prd|pei4fi<aQp«t«edad» 
iatill  dM  present  ^afWdnMHM^d 
'MOtteve  baen  liebletoiiiin  aoddn 
for  neeligdnee,  iAeittdatotoia^tlie 
euleiDfodurtJbeiiiifiabaedfer  LtM- 

4Hk  By  ^0.(SL^.t8i^9^  itis WMMd, 
rthat^in^  eaiiai'ibacwM  teidlc»d 
iandxtenasft^'itfsiioftmf  iBiatci^jdll 

.  happen  that  one  .1ialfi]yte4^eibt 
»ahid)  bein  (aaasmtj  Ml)  iMUtMadlord 
<iar  lesaerttf  JwMedJcfae  jaawftadna, 
\h^kh  sight  byiaaws  to^YOMmtir^br 
(the  AoiMamUit^iMreef»tii«ih 
.landlord  or  lessor  .ihaliaahdtidi^, 

anUy 


FJMtausm 
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cjiff^hjfiiattLtate  the  service  of  fke 

j^)^fil^'«9»pM>n'!j[lt9f^ijDUtfli  bMe 
,>^«^Wii4f  HftiUllfce  dftjrfiirteft.tbe 
^.^feiture  accrued  i%  .^Mt  vOf  iMi* 

QMrveAX>nilln40|2K;8i|b«IM|^l  tl»<lhe 
ii.4Byi<9D'M]Mbdb4be  demise  ,«rMMd. 
.;aiaA(Hng  ilA«it  A6  ffl9t,4ieo«ife 
^dii9.9(beciii^e,jtte  f|itfe.oC&^J««Mr 
i:iiiil8tfbe'tal«»'to>.  /han^iitt^cvtiedtton 
'tb^  ii«()r.  whei^  Iheiorftitiire  jwoitld 
nb%Kfi)M«nie4.at  ctBKBon.law.  by 

L«r^^«i6?.4N''  .:  Fligfl762 
i^MUpoiii -error  .<fiwiil>>)«ii>  hiftmr 
-lO^iWty^  i4.(iWfMe4  hy^  |he  rteooTd 
?:lhf^  iik//»R,ii€tiiAn-of.4Qbtib  h  sum- 
ifm^s ted  lAl^clmtf nt iteuftd^iitbe 
,Mpi^«(iilB^  A»d  WQfe.refitfoabU*jit 
,  [tAe  mo^tvn^  itmdjmiket  of  ihom 
piiitft9u84rv«l  .peiMpaUy  on  iba  de* 
nfemlAiiU  Atilke  relUrn  of  these 
iifTriytfl^idM  i4mitlif<  deolared*  aadiat 
;  M.silii^Miili«Mr*.  bad  jtdgiotf»t 
.^idafiMlt^^  tlie/dtfeMtofit  HeHr 
^!hdi^  j.M>ptiiml#  andl:>  .iko  >  4^- 
bb^mnoa Ml4lig  JMitii  t<enMed>  w 
iiAto«  (iThejroctdidieneftiheriitfeQwr 
6iPtot!iNirl«fiad'lftiit  lQ.b«  t^eifira'c- 
.^4  o£)tbe?!Ctoiirti>MC0ffdiDg/jto(iflB- 
80renio|sifl60uMtro'>A  tleld*  thtt^tbe 

bfttidwlt  ManMntoyiof  UppaarAi&ce 
ilb(t^hiintfir  bgiilonMbpanDntfDribisi, 

hiolSmrih)<^tlwi  (bM«0totib«aiiirf«e 
,^taP«MW  £0tidr«tt«cbiDesit'«l  4e 

«i(JbJ»d66iGd*.i022elSo  hT(ih,<^T2 


-oniaeeiilipibiidtt  siyj] 
'  .jHiditfieiefigflnliwid 
,-fe)tteiJb  oil#m<tbe-^'nigdef4teiaail : 

'>iMd»iiA'Uafe'^aa9iiM^sild  wi||iSdfiil»t 
-die}  b)f;iheikt^agluti8tr,i4B  lENMr, 

i  ^Ap^tt^an itnillied  ifMoM^  tciiia- 
Xtaxm^  him  against  th^i^D  ^a^- 

i  -flble.fitorjttiviisipaasDroilaadMrd; 

!  /ij^'K  of  i^i.-.o  ifi  i\uio  ¥9ugh990 
i'i'iUlskrrpaix  a(Nioii»ofer)'tiii!giigcnbe 

nigaiMtaa^ftttDitoei^  i^lsiiwntMi. 

^fUmfe&ibyi  a -ptirebsaoi^  ta^w^ieat 

'.thas^tay  dndan^nicil  of  lieoap^Vid 

brdanbiuf  tbd'MiianBlr  laA  of'  Oe- 

-Mar  1:996»  tiia.«Blalla  tbM.bm 

rioanirt^eAnta  IVM^i  tke.ibtiit»M«f 

,  vtbeveador^s^wift^  aBdrad'^A«C^'So 

boU  anto^e  sakL<r.fil#iiaiid  J.'€. 

:«nd  thtir  b^h-fl^and  aangaa,  to  Hie 

-oBe  add  liehoofi^aie  Said  l\ilf. 

and*  J.€0'9iadid»e'htif^'<SLn6^fU' 

signa  of-  tha^sflsd'^Il  ili»  in*  e?«r, 

the  ttiase  Y>f  J.  &  bciag^uaed  aaiy 

Vl>tru8t  for  the  said  T.  M.,  his  heirs 

and  assigns.    T.  M:  datned'  the 

dstitte  to  his* daughter  aadtoabe 

hein  of  bar  bod^,  bot^  b  ease  al|e 

died  witbdafe  lairai^  uny  'ianra  <af 

aier  bbdjr  'livbig'^^iii  bar  Jd9(9MU«e, 

^thBk^hi8^9f6gmW*M^^mA  Ms 

^bein»}fov;aveiC^  IThe  dai^gliieYtf- 

'<lanteiids: 'bjrrinrganii'atid-^ale'^f 

-^tfae  )i4^>  air  iF§6f^miytmm'^^im'' 

,  ^Ya|red}thip'05talfe.to  mA^^W^l'^^o 

-tbtt>  intent  tbali^lH»la[iigbt')baaMiie 

liteiuQftQo^'flfe  iQ8diald/fbf<th^pair- 

.  -pos^\ol^\8aftrii%N»fetoas^^«M 

M.i-fecovaiy  'Waaiaiiff6)4d  VftT'j|ra^. 

;  ssiulii(te«f<sticbtteed0i  lUill  d^sgjk- 

'  i^braf^dianB^rlbydaaoftoa^liMie 

•jdnditelaoag  lifijithaH4ab^iiatdd^ih 

:  vMiuAsh  vlBt4yr«Raatiiadii«l(Mm''liir 

<  -(rtiac8iaaay:^ann^in^osfa«ivcteb^j  i^ 

'  eatiisedin  feetsididli^  df.AdiansstHib, 
isxnixeyed  liii^unaaoicbit^orariilieei^ 
(on  ttnsalfor^r  aiidiibe«>4ili(rtNM|d 
-aaal  ^H^iDisbu^«i4c|a  iettffA»ft£ 
bisBii^itocB&dsipavsobfiasaifa  sttMld 

wards 
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wsrdf  loleniiipedft  and  Uie  4il^- 
ter  died  without  laMi^  mf4  deviflrd 
the  cfU^lft  10  fof  $a  her  busfafMid, 
wh9  survived  her.  Tbe-bu^toid 
bmng  oonirActed  to  Mi  tte  «i- 
tote  to  the  pW&^C  "^  pMnma»fe 
of  that  contract,  delivfired  «•  ab- 
atraot  pf  W»  title  iotbr  defeediat^ 
a«  attorn^  to  the  vend(f^»  and  ifats 
abstract  contained  the  deeds  of 
the  i9tb  aod  lOth  of  OOfAtar  1796, 
but  it  omitted  to  state  <:eftaiA  in- 
dentures isf  lease  and  rdtaso  of 
the  ^5th  aod  ${6th  Febrv4rf  I814» 
whereby  X  C  cpnvey^  the  aaid 
estate  vested  ia  him  unto  the 
daughter  of  T.  M*  in  fee  fi  but  an 
abstract  of  these  deeds  was  deli- 
vered hy  the  vendor's  soKeitor  to 
Ibe  demodanty  four  months  before 
the  conveyance  of  the  estate  was 
executed.  The  defendant  laid 
before  counsel  a  case  containing 
an  obstraa  of  the  deed  of  the  11th 
of  februaiy  1814,  asod  of  the  re- 
eovery  sufered  in  puvsuanee  of 
it^  of  the  deeds  of  the  4lh  and 
^ih  i^of^  laii,  and  of  the  will 
ef  the  daughter  of  T.  M^  but 
oodttting  altogether  the  deeds  of 
the  9th  and  iOth  OchUr  1796; 
«d  it  further  stated,  thai  J»  M. 
waaseised  in  fee  pf  the  pnsmiaas. 
The  opinion  of  coonsel  was»  that 
ibe  fender  bad  a  good,  title^  but 
^atopiaion  vooU  net  bate  been 
given  If  the  daeds  ai  lease  and 
^ease  of  the  Wh  aad  IQrii  Qe. 
Uier  1796,  of  tb«iie  of  the  iatb 
W  86th  JRf^naivy  lSl4badbera 
aiMd.  The  f^aialiff  jsAetwaads 
being  ad^iM  ^hal  bi%  Mfi  vaa 
ji»cfWBplet%  ^aid  a  aui^af  maae^ 
»a  y.  A4k  ibe  dbrise»ipfe<MiiMto, 
far  a  oonfianatiaB  #f .  baa  'liltei 
|Ield>f  finUr  tbat  thej»eca»0v|r  aaf^ 
fmmi  kf  tlia  dai^bitr  ct^T.  ML 
waa  ii)ia)i4..beoa«se  ^  IbM  Iom 
tb»  legil  ^m^m  .foe  bfevitfia  in 
^.  &»  aad  #he  ^aa  ealy  iii(uiiable 
laaaat,  for  IMa^  vitb  *  lifri  w^ 


tba^tlewasl 

Heldtseeondlyy  ^aC  apoe  these 

facts  a  jury  wero  warranted  in 

finding  tb^  taJLinlabt   waSkf  ef 

negligee,  jse  as  .tar»au|ke  him  ii- 

,    able  m  tbis  action*  /rem  ▼•  Pesr- 

.  -  \:  .  •  ••  •  ■fty^TTO 
M,  Wtaretm  seimiae  fte  ajMbfalttg 
aitonSan^  -wm  )p«t  fbrit^'-miig 
diet  the.iMMf  adhiMbbdsNarto 
be  kid:  eat.vt  iate|tifc>  tait^ii»r 
eeme  ■abiiariptiuaa  hai  %ifiM%did 
tothediiasma^  ia^^riioas  *c^il- 


aif)|ar«4»^'lite 

waaiiid  vat  aa4Mdf«ai» 

vesohitfAsdl 


iba  project  r^IWId,  tlMP^aitb  M^ 
acribar.  might  in 


money  bad'  ami  teci^ad^  nc^lla. 
she  wMe  of  .the  trnnity  ^Mhrasreeft 


by  him^  without  the  id^Mctfea'k 
any  part  tesraeds  the  payttieiir  4i 
Ibe  eapenees  iatnmed.  MiMb 
n  Oro%  Mi  Orfaie,  •  H.  r«r^ 
G,4-  •!* 

POOR, 

By  statute  SBQ.S.  c  ld?«*  «»6;  M 

<  cbaeobwardsn  or  o^rseeT  ef  the 

peon  aftber  in  bii  «w»  aam^elr 

m  the  naan  ef  an^  otlrni*  pefsoBl^ 

ebaU  aiip|>ly  fai^  hu*0mn  fftijfii  miff 

goodsv  materiala^oi^pM>viiiene#^ 

the  me  of  any  vMrbbotistl;  6tt  Mi«^ 

.  vise  bt  die  aM|i|^r«)*ol''MMhtfe»^ 

.  Banetf^f  tbepetfr  kiaiMilK^m 

;  lihieb  ha^  abalLbe«ppM«M^o^ 

:  sees,  dnring  tba  tbM>it#M^ 

i  taio'eiieb 

Ibn^lNie 

iaauppfyi^g'  ttaPl 


Hehl^  tliHli^ 
.  piiad  ooalt' 
i   afdmpoar. 
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.POOR  JUTE.   , 

\  .  *      .  *    '      '  •*• 

Qjr  s^lpWtetif  ll^.ft*  mir.Ju  the 

'  poor  ^tibe  town  of  Kingston-upon- 

^a^  ,mm  pboad  ioidwr.  Oie  nut^ 

mWiil'irit  iif  a  cqtyralioii  .este- 

r>li|dMiV  tia0tdB«l».«Ml  ate  lobe 

tiBjpifiifri  by  monay.  io  ba  k«Md 

, ",  iy^fm^imk  rfiiyqr  iftlMlMtfwr, 

.IMd^^iLiindi,  biHiMi,  tkhes  iai. 

ONmpmli^  «pp«#rialioii  of  tilhtt, 

^^dfO^ilMb  md  Oftlalfes  in  die 

.ppid  toiriMn  jMual  pro|MirtioiM»  oc- 

sm^img  W  iMr  mpooihre  worth* 

.ipiid .  iniiuei/!  ,  Upon   an   appeal 

Tilfaini^  H  Dil^  nadebir  virtue -of 

tjS»i|it»..i(.efipflBred  thai  it  omit- 

,)e4s.  finty  penona  aot  reiUleni  ki 

tiifdSIf  hot.havipg.elock  ia  irade 

^iherfB  vhicl>  Jmd.  prodaced  a  tpe- 

cj^dfro^  in  the  last  year;  te- 

^oopdlyiy:  a  Jtooaot  ef  homes  which 

^e;  underlet  at  a  specified  profit, 

the  undertenants  being  ratea,  but 

excused  from  mipg  on  account 

of  poverty;  tbirdiy,  owners  and 

partofrnrraQC  dlipa  registered  at 

JHiilft  a«d  trading.tO'aad  from  that 

pottf  iwad  within  the  .port  at  th^ 

tin^  w^eQ  the  jMe -^waa  made. 

Some'  of  tbesQ.pertfons  were  t<eafr- 

^ent  in  UtMf  olhsrs.were  not. 

.  jSQm;f|iu).to.l>fldbaeadenvedfiDtti 

lfa§.  ihipft'^in  tbe^  preoediog  jpaov, 

|Kit^.^fi^lAtiU  Muldi  aot  shew 

J^.a|R^Hiaf.i}£Md».lbal.ithe  liet 

ia,qKI^|iw  vmdt  aUipisiloiial,pfQ* 

MUty  m^^ftkttw]mtiiu  dm  •wast 

fpAAMfd  QMPMfkioe  ptssooaioaskt 

89>4%lWit,yil^'Mt  McwibeMli  M 
m  W»e%»t*M#bhiii  tharamuhi 
^.pi^^rMdesbl  OtMhifSMfonttitt 
i^jme  liB«WiaMcUM9kJRr^0«i»| 


teMe,  i}ief  o^t  fidt  to  TtaVe 
been  altogether  oTtittted':  secondfy, 

•-^that  the  tenant  of  houses  underlet, 
•M  before  mentioned,  was  not  liable 
to  he- rated.*  Tfic  fiuR  Dock  Com- 

:>  f$my  wete'  rated  ^r  tile  f&ll  Imidpnt 
of  iheit  promts;  wtthbut^t^t  inkl- 

Jmg  iBiiy  deduttion 'ftnr  the  pobr- 
raie:  -HA^,  that  thii  Varf  wfoipfk, 

■  thai  the  «« wbrtfr  <ft!r4  yAliie^  coufd 
,  only  heth^  prdfi^,  tniiius  ihe  ot^- 
•gu^g'iJ^'  iind*  ihat',  ^ereftte,  tt^* 
posing  Mher^i^ertjjf^'W  lie  rated 
at  »ra<ik;rtent^  the  poorhrlrte  should 
haf^e  been*  ca]<iuiht<*ti  npdn  ^uch'a 
sun>  a^  wouia,  ^ogft^  wfth  tBe 

'  teXes'  make  up  tVe  ^o^  ^bhht  of 
profits.  The  angW;  fUe  'HrM 
Dddi  Compnttvy  M>  B<SrJ4:  ' 

PRACTICE. 

U  The  court  wHV  ndt  change  the 
venue  in  an  action  on  an  award. 
Siamm^  v.  Heitop,  T.5G.4f.     9 

2.  Assnmpsit  Cot-  goods  f(dd  and  de- 
livered, and  on  the  money  counts. 
Pteasy  general' issue,  and  die  sta- 
tute of  itmitations.  Difttidant 
paid  money  into  eeuft  j^etieridly;: 
Held,  that  sueh  payment  did  not 
take  the  ea^'eiit  of  th«f  (statute* 
JUng^.G^e^»,  T.  3G:'4^r      TO, 

d.  Wh^«  t  A  dtfehdtoal  %a|f  'b/  k 

aiu%t'fr  oi^ft^  'yi^#ea;'tb  j^d  t6 

ttikkl  tifMm  c^tiktitftaiflK^l'upon'i^fri^ 
fiMnt  lO''  t^  plAiiitifF^bf^  II  tiertfdh 
4iull  of 'nlOnlN^'«hd'^hlf  '<;(}stAMnl 
__-j  lWtdrlhethlll^e^t^MfiTA«^ 

^tktffaalHIUP  chnl^ed  i&m^ 

trad  -^cMAirft"  bi^««>b#  HM^ 
MsA  Ih^fetelh^lia  bm^^'k 

obbihioiiai#ei«l., 

kfik  o»  alliEiiir4kdi#^9ft^. 
.  ian«d?MMn'^«fftpMlfi*'<  !#9 

4»  Jdiiivps  SC^^Mkift<||e^(MlvWitk 
I  Mo^oT  ptdfcM  hy>%iigftia!p«W 
•  3  P  eight 


MS 
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eight  days  fhint  tbir  numt»  'die 
post  df  the  return  of  the  process 
U>  enter  an  app^rttdee.  ihiitter 
V.  SknpAbrr  and  Anotheti  71  ^5  G.  4. 
•PdgellO 

f.  Wherei  a  def^mdanc  ivb»  ditiy  f en- 
4e¥eif  after*  judgment  in  dis<Wrge 
of' his  ImA^  l^t  notice  thereof  was 
im  gtveff  uniU  tAer  execQtien  had 
been  regtiWfy  issued  end  exe- 
euted  against  Uie  bail,  the  Court 
silt  aside  tlie  ewecutieti,  and'en- 
Vat^  aw  exoMretur  oA  the  bail- 
piece  onf  pay  mertt  of  costs.  Therne 
und  Otheri  ▼.  HutchifUKm  and  An^ 
oiker,  T.6G,^  112 

6.  The  Court  wiil  order  an  attorney's 
bill  to  be  taxed)  though  it  consists 
merely  of  a  charge  for  drawing  a 
warrant  of  attorney  and  attending 
a  defendant  respecting  it.  fVUsony 
Gentry  one,  8fc.  v;  Gkittridge,  T. 
5G.4f.  157 

7*  The  Coort  wiH  not  set  aside  the 
service  ef  a  latitat  served  in  a 
wrong  county,  without  an  affidavit 

'  that  u^e  place  where  it  was  served 
ie  not  within  the  confines  of  the 
CotoAty  mto  which  it  is  issued. 
Staretv.  Rayson,  2\  5  0.4.     158 

8.  Ill  treapami  against  a  magistrate 
fot  an  actdoiive  in  execution  of  his 

*  office^  the  Court,  after  iseue  jotned, 
luid  noficeof  tml  given,  attowed 
the  defendant  to  withdraw  his 
pklttj  pay  ihoney  into  court  under 
tfte^  94  G.9. 4r.  44^  #.  4.,  and  plead 
tbi^  general  issue  de  novo.  Nestor 
V.  Netocome  dnd  J^other^  T-  5  GA. 

159 

9.  If  a 'defendant  remove  an  indict- 
ih«it  here  by  oehtiorari,  giving  the 

'  Usual  rl^cog^izands  ubder  the  sta- 
tute^ 5  ^*  *  M.  <?.  1  h,  arid  b^  found 
gttihy,  and  die  belbre  the  day  in 
btftHc)  Ms  bail  are  liable  to  psty  the 

'  ewrtsl  The  King  V.  Turner,  T. 
SGl^k  160 

I9d  In  atk  action  for  the  breach  of  a 
bye^aMf  retti^ining  pemoris  from 
eacercising  trades  witbiit  tbe  limits 


of  a  eovpoHrte  tklffi  mAmm  tfkey 
become  frtcniin;  the  Ooart*  will 

•  oompek  tlie -oofporation  no  allow 
the  defendant  to  -jniipdotithebye- 
Kaw inthe cwrpobatiofa bodcsj  Jifiar- 
rison  af$d'  AitoikerT^maiiAHSr  T. 
6  0.4.        '  '    Pa^eieS 

IK  Ttiit  Couiitwfllontor  lu»  ewne- 

•  retor  to  be  dntered  ontiie'  bail- 
pie<^  in  Ml  caae9  whbre  the'de- 

'  fend^t  is  entitied  td  be  diaofasiiged 
out  of  custody;  and,  tlierefbre, 
where  a  defen^nt  obtained  a  cer- 
tificate under  a  coidiiisbsIob  of 
bankruptc3r  before  tdaiy  «n4' did 
not  plead  it  piis  darrein^  c^tina- 
anoci  thie  Cotrt  velierbd  the -bail 
on  inollhon. 

The  defendant  bad  beceme  bank- 
rapt  thrice,  and  had  not^paidlSf. 
in  the  pound  to^his  creditors  under 
the  second  cotnmisaien :  fields*  that 
tbe  third  conmiission  was  not 
therefore  void,  but  roidable  only. 
Todd  V.  Masfidd,  71 6  G.4.    222 

12,  Where  a  plaintiff  has  recovered 
a  6imi  of  money  oompaaed  of  se- 
veral items,  some  of  wbich  lid  was 
not  in  strict  law  entitled  to  recover 
under  tlie  declaration  in-  that  ac- 
tion, but  whidi  he  wondd  be  clearly 
entitled  to  recover  by  declaring  in 
a  different  form,  the  Court  Will  not 
reduce  the  damages.  Per  AhkoU 
C.J.  MayfieH  v.  Wuddey^  T. 
5  0.^!.  357 

18.  In  case  f<ir  w6rdis  defeiidant suf- 
fered Jfidgm^nt  by  defaott.  At 
the  execntiosi  of  the  writ  of  in- 

3 airy,  the  plaintiff  offi^ied  no  evi- 
ence,  sti/A  the  joiy  t»sessed  the 
damages  at  40/. :  Held,  tbsttk  was 
not  iftcutnbent  onr  die 'plaintiff  to 
gilre  imy  evideabei  laiid.ithat  the 
jury  were  not,  aiidb»  a«<;^iciMnin- 
stances,  boutid  tt>  give'Tunoinal 
damages  m\y.\  Trivpid  Times, 
M.5G.^.  427 

14.  Where  tf  deAbdttnt<^^<ires^td 
and  holdea  to  speebd  bafl'ibr^.t 

and  paid ^4  intccoart,  wifA^^' 

wanis 


FHACTICE. 


989 


'  •  waydbdbe  ctute»  MSmo  H  o«me  on 

forttial,  ftAcl  |ril  iimUer»  in  diier- 

'    ioceTwerrfTfifarred  to  an  aRbitra- 

-'•  'tdrifhir)!!^  power  t6  examine -the 

'  ptortieb-andiOilA  for  bdoks,  dc; 

'  audit  ttesagreedi  that  the  costs 

*  *  abottM  abide  the  event,  the-  srbi- 

*  "tctttovlianridgiatrariled  to  the  plain- 

tiff thC'  sua  of  1/.  i9s*t  a  motion 

)iwttri*nMidct  taaUbwthe  defendant 

> '  Jik  oeats  i  Held,  tiiafc  thi§  was  not 

within  tho  4S  G.  S.  e.  46 


'  «*.S«^  aflod  that  the  defendant  was 
■(  not '  antitled  to  costs.  Keene  v. 
«    H^a^tfi  itf.  5  GL  4h  Page  491 

i5»  Where  tJie  tliird  prociamation 
w«i  made  at  the  door  of  the  church 
of  the  parish  of  which  the  defend* 
ant  was  described  to  be  in  the  writ, 
and  in  the  bond  upon  which  the 
aotfOQ'  was  broughti  but  where  he 
Uid  iot  reside  at  the  time  when 
the  procUmiafiion  was  made,  the 
Court  rerersed  the  outlawry  as  for 
'  want  of  praclamation^,  and  ordered 
bail  to  be  taken  to  pay  the  con- 
demnation money.  Rayerv.Cooie^ 
M.6G.4f.  529 

16.  Whene  an  application  is  made  to 
set  off  .costs  and  damages  in  one 
action  against  those  recovered  in  a 
cross  action,  an  attorney  has  alien 
On  the  judgment  obtained  by  his 
-  ekent  against  the  opposite  party, 
•    to  the  eatent  of  his  costs  of  that 
«    cause  only.     Stephens  v.   Weston 
mHdGr^8fM.5Q^4f.  3$5 

*  A7-  An  ejectment  broi^ht  in  an  in* 
'   ferior  court  on  a  lease  executed 
-  '  and  aealcfd  on  the  premises  which 
■'.*'  were  within*  the  jurisdiction  of  that 
'    oourtf  oMiy  be  removed  into  this 
» f  laouBt  ^y  derttorari^  If  there  be  any 
.oi '  gvoimd'for  believing'  that  it  cannot 
■r-i  be  iiipafttally  tried  ia  the  inferior 
)M.>Qoiirt.  .  PaUer^on  dem.  Gradridge 
.  ..  and.  Oikers  V.  Eades,  M.  5  G.  4. 

550\ 
i.lS^  TbailkHirt'Witn  liot,  befbre  issue 
-'  JQuttdf  -  tartertain    a  •  motion    to 
•>  •  change  iheveone  iti  an  action  on 


a  specialty.    Weaikerbg  v.  Qoring^ 
M,5G.4.        ,  Page  352 

19.  By  the  statute  IS  Car.2.  c.2.  s.3^ 
upon  an  appearance  for  the  de-> 
fendant  by  attorney  of  the  term 
wherein  the  process  is  returnable, 
unless  the  plaintiff  declare  before 
the  end  of  the  term  then  next  fol« 
lowing  afler  appearance,  judgment 
of  non  pros,  for  Want  of  a  declar- 
ation may  be  entered  against  him : 
Held,  that  the  statute  contem- 
plated such  an  api>earance  as 
would  entitle  the  plaintiff  to  de- 
clare ;  andy  therefore,  where  a  lati- 
tat against  three  defendants  having 
issued,  returnable  on  the  last  day 
of  Trinity  term,  but  only  one  of 
the  defendants  being  servedi  an 
alias  issued  returnable  on  the  last 
day  of  Michaelmas  term,  and  one 
other  of  the  defendants  was  served 
with  a  copy :  in  Hilary  term  fol- 
lowing a  pluries  latitat  issued,  re- 
turnable on  the  last  day  of  Hilary 
term,  but  which  was  not  served  on 
the  third  defendant,  and  another 
pluries  issued  returnable  on  the 
19th  of  May  in  Easter  terra,  a 
copy  of  which  was  served  on  the 
third  defendant;  an  appearance 
was  entered  for  aJl  the  defendants 
in  Easier  term,  and  the  plaintiff 
not  having  declared  in  Trinity 
term,  the  defendant  signed  judg- 
ment of  non-pros:  Held,  that  such 
judgment  was  regular,  within  the 
Stat.  IS  Car.  2.  c.  2-  *.  S.  Jnvtood 
V.  Mawley,  M^  5  G.  4,  553 

20.  A  special  case  was  stated  for  the 
opinion  of  tl>e  Court.  The  greater 
part  of  the  statement  was  ficti- 
tious. The  Court  iuied  the  attor- 
ney- In  the  Matter  of  Eisam,  an 
Attorney,  M.  5  G.  4.  597 

21 .  Where  a  continuance  >vas  entered 
'    from   Trinity  to  the  first  day  of 

Michaelmas  termy  and  matter  aris- 
ing during  the  interval^  was  plead- 
ed before  the  first  day  of  MtcHael' 
ma^  term  by  way  of  plea  puis 
8  P  2  darrein 
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dt^rrein  Conthiuaiice,  the  Court  or- 
dered the  plea  to  be  taken  ojff  the 
file.     The   King  v.  TayloYy   //. 

'    ^&6p.4.'  Page  612 

82.  The  sheriff  haviog  talcen  goods 
m  ejtecutiQit'  under  k  fi^  fa.,  the 
proceeds  pF  wjiiqh  ate  liot  isuffi- 
cient  tk)  Satisfy  the  plabtlfTs  cT^lm, 
cannot  dg^itl^t  hid ,  retain  any 
thin^heyopd  the  pouWiige  ati6w- 
ed  by  the  statute'  29  £^«.  p.  4. 
Buckh  V.  Bevies,  H.  5&fS  G\  4. 
.     '''      .  .\  'fiS8 

29.  IJi^  appointment  of  surveyor^  of 
Wgnt^ays  under  the  13  G.  (?.78. 
cannot  oe  removed  into  this  court 
by  c^rtbrarl.  The  King  v.  The 
Juitkes  of  St.  Alban's,  H.  5  & 
6a.4f.  698 

i^.  The  Court  referred  it  to  the  mas- 
ter to  take  an  account  of  the  rents 
an4  profits  of  an  estate  received 
by  the  plaintiff,  who  was  in  posses- 
sion by  virtue  of  an  elegit,  and 
orcjered  that  the  plaintiff  should 
give  Up  possession  if  it  appeared 
diajt  all  the  monies  due  to  hini  had 
been  received.  Price  v.  Vamey, 
H.S&QG.if.  735 

25.  In  tort,  a  party  suing  out  bail- 
aMc  process  jointly  against  sever^l, 
may  dedar^  Separately  against  one 
o(  thOnn  H^ilson  v.  E(hoard$,  H. 
5&6  G.4.  734 

?$,  ^Here  a  defendant  obtained  ^ime 

^to  plteid  oti  the  terras  of  .giving 

jadgmertt  bf 'th6  term,'  and  after- 

wa^-ds  bjriiMghi  ^  writ  of  eri'or,  the 

Cbtirt^tfuaySifd'thi^  wtit    Care  v. 

'  Aft;syi/^'ti:^8t&G!*.  ,;'Pige'73^ 

27."  Wiere'a  pirtV^  ieept\^\  td  i^everse 
an  oiitlow'/yV  ones  liot  'apjiear  ii^ 

'  '  p6tsbn, ^\xtpy  artpfhey, ,f e tinist ap - 
"Jiear  bj^'ateddvitr'tfeaf  theattbt^ney 

' '  4ets  at  the'instttnce  oC  the  butlaw^ 

'  iPlhnifit  V.  Buchanan,  tt.  B  & 
BG.4.       '  '  736 

'28J  In  case  agkTnst  an  attorney^  for 

ne^li^ence,  It  appeared  that  the 

'  platVitrff  m  Hilary  tettfi  4G.4., 

.  obtained  final  judgment  against //i 
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who  surrendered  irt  !^di$fcharge  of 
his  bail  on  the  dpy  preceding  ^e 
e^sqign  day  of  Easter  term,  but 
ndtice  of  the  sat-render  was  tot 
given  until  two  days  afterwards. 
H.  not  haviilg  b^lj,chargfed  in  ex- 
ecution in  Easier  t^;  wa^  sjuper- 
seded  and' discharged  pMt  rf  cus- 
tody by  a.Jadff^  of  K.B. :  Held, 
tba^  the  preseM  action  could  tiot 
be  mdlntain^d,  tbr  that  H.  was  Jim- 
properly  superceded;  Ihaimuch  as 
the  tw6  terms,  allowed  i>y  the  rule 
of  ci?urt  HUdry  ^J^  ^  G'.  3.  for 
charging  a  prisoner  tn  execui^oij^ 
arc  to  be  calculated 'firdm  the  timt 
of  giving  notice  of  thte  wrrcnder, 
'  which  in  this  case  was  not  done 
until  after  the  l^gal  commenise- 
ment  of  £ai/er  term:  Held, 'se- 
condly, that  6ven  if  H.  had  been 
properly  supefieded;  still  the  pfre-» 
sent  defendant  would  not  have 
been  liable  to  an  action  for  negli- 
gence, the  -meaning  of  the  rul^  of 
Court  being  obscure.  Xaidfe^  v. 
EIUqU,^ H.5&eG. 4.     Page  738 

PRESU.NIPTION, 
See  EviPRNOE)  20« 

PRINCIPAL  AND  AGENT. 

I.  A.  employed  B.^  his  agent,  to  im- 

'  port  goods  from  a  foreign  country. 

Vpon  the  arrival '.of  the  goods,  B^t 

who  resided  in  London,  tramtnitted 

to  A.f  who  resided  in  the  country, 

*  the  invoice,  but  'dB.liver«d  th^[1>ill 

of  lading  to  a  warehouse-k^epet^,  in 

order  to  get  the  coods  itotelretf  imd 

warehoused.     Iw  thi  ,wiir€*Knkse- 

keeper'B  books  thtey  Wei^dfelWnbed 

'  as  the  property  rf  JJi  C%  Ift^^ili 

'  of  lading  the  goorfs^veffe  t6l)fe;de. 

li vered  to  the  ot^aer'  WjUb^Mpper^ 

'  or  his  assigns, arxdft^l^iiM^t^^  by 

the  shipper  iirbMt*.  ».4iM^tid'au- 

thorlty  fVom  ^*  It)  seR\htechW;t}ut 

after  they  hdd  beeri'itih.d«<^^ his 

name  in  the  warishbti^ASi^r's 

books 
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•    bo(>]fJ9  nearly  fiye  montl^s,  B.  sold 
.,,4;!iem  ;  /fit eld,  in  an  agtioij  of  trover 
.  l^rqugfef  'f)jr  [4.  ^gainst   the  pur- 
i[,yhaj5^8^  tlia|;  ^moq  tfte^e  fact^,  ^he 
^  juf;^^  9i4gnt  ,t9  liay^Q  jje^h  direcled 
\  \  t,Ki^  \A,  >f ^  epti'tled  to  r^poye^",  in- 
T  ^nauclti^,  a^^  f?*  "ad",  ^o  |  aqiliprUy  to 
^.  fi^l^.  or^^.^t  leu^t*  U  ou^bt  to  have 
ib^fri.  fiijbiifitfc^d'^Va^^(^iipstion  of 
\^,f^^%  j.p^the  jwrv>  whether  A*  ty  Jiis 
^j^fqa^Mqt^  (?nable4  i?.  to.  bold  him- 
,^  ^If  out  to  tie^  wbrJdj.as  jiaving  the 
,.  prc\periy,  as  well  as,  thf  possession 
-r  '     '        ^-      "^        V.  Pearson 
Page  38 
^  .  .  ,     .wr      eign  prtnce  gave  bonds, 
,  ,wj?i^^y  Jjfi 'declared  himself  and 
.\  bis  successor's  jboiind  to  everj^  jper- 
B^o^  who  should^  for  the  time  being, 
.  ,  he  tix^  holders  of  the  borida  for  the 
n  pnyni^nt  ,of  tlie  principal  and  inte-^ 
T£Sf,  JQj  a  certain  manner :  Held, 
.     tqat.  the  .property  In  those  instru- 
ment;^. pfiBsed  bv  delivery,  as  the 
^,  propejr^y  in  banK  notes,  exchequer 
^  bitls^  ^r  bills  of  exchange  payable 
\   to  bearer ;  and  that,  consequently, 
an  agent  in  whose  hands  such  a 
bond  w^  placed  for  a  special  pur- 
pose, mignt'  confer  a  good  title  by 
pledging  it  ta  a  pergon  who  did  not 
know  that  the  party  pledging  was 
iii)t^  did  real -^ owner.     'Gorgi6r  v, 
.  MievilkandAnpiher,.Tf5G.if  4^ 
3.  The  master  of  a  ship,  which  was 
injured  by  the  perils  of  the  sea,  put 
1    bitp.  the  Mauritius^  and  there  aban^ 
,  done4  the  ship  and  cargo,  which 
\    .wr^j?c  afterwaras  sold  under  an  or- 
.,.  d^jr  ,q(  t^e.  Vice  Admiralty  Court 
i  ,.,theie^  &fii  tbe  proceed;?  paid  into 
..,,thait,  (?iyirt,i    Tlje  cargo  was  jiot 
/^  ,.4f99^g^  or.  perishable^   nor  was 
ji  ,;tber<e  ajiy  passing  necessity  for  the 
.  jiMlP-^f  i^.  ,XJi^,  owners  of  the  cargo 
ei  M^fP«gl%t  -^, '. a9.t;Toa .  on  .  the^  case 
viiftg^'^Pt.^ljp.p^hexs^pf  the  ship  foi; 
-Vi.HWPBg^Uy  si^lJiqg  ;the  cargo,,  in- 
i,„ptf^,.  ojf; •qarry^i^  it .  id^  London, 
,,,f^cQ^4lpg:^o.MiPT;Cpn;^a9^  with  a 
T<9ptt*)i^fnM9-y^r/  W^  T.^covcred  a( 


gepcw^  verdict,  for  the  vj^lue  of  the 
^lup  and  freight,  which  w,a^  one- 
fifth  of  ^the  valu^  of  the  cargo. 
They  plso  sent  out  a  jpowev  of  at- 
torney to  ^n  ^^}t  aX  the  Mauritiu^t 
to 'procure  frpin^  dip  Vic?e  Ac^nii- 
.raltyCjjQurt  tjipre,,  tbe  prdcepijs  of 
the  sale  wbipl^  V^^d  ibeen.  paid  in. 
The  agent  deinapded  t^i^m^  jbut 
Jtliey  bad  been  pvevIously»  remlUed 
to  the  High  (Court  of^  A^«^b-aJ)ty  in 
this  country^  In  aa  action  fprvmo- 
ney  had  and  received  by  the  owners 
against  tbepurch^q^, of  the  aooda : 
liel4y  nrst,  that  t^ecapt^ij^&djnot 
^hy  authority  tosell.tne  cargo,^  al- 
though acting  hona£de^  and  i^pder 
the  authority  of  U^  vice  Admiralty 
Court ;  secondly,  that  therecoyery 
against  the  owners  of,  the  ship  was 
no  answer  to  the  present  action; 
thirdly^  that  the,  proceeds  of  the 
sale  at  the  Mauritius  i^ol  having 
been  paid  when  demanded,  ,the 
plaintiffs  were  in  the  same  situation 
if  no  such  dcn^pd  had  been 


as 


•I  ,,  ,f 


made,  and  therefore  entitled  to  re- 
cover the  value  of  the  goodie  fpm 
4he  defendant.  Morris  t^nd  An^ 
other  V.  Bohinsan^  7*.  5  (?f_4. 

'  Page  196 

4?.  Certain  bills  of  exdiange,  drawn 

.  upon  and  acceptei^  h\  tqe  E,  L 

Company   in   favor   Qi     iV,^  /f.   in 

;  Ir^dia^  were  aftenyards  indorsed  to 

D.  and  C  by  an.ag.ent  for  WlH.y 

.under  a  ,?.i|pposed  .authpritjr.mven 

.  ;  by  a  ^pyiex,  pf  attorney^  whic^  was 

seei>    and,"  in^pmed    by  ,1|>P)  ac- 

\  ceptofs ;  p.  ana,  p. » indor^eff  the 

/bill  t9  4*^nd  Cp.», their  bimk/?r9,.in 

Pf (J/er  tha,!;  ^h ^  latter  'jjHight,  .as  their 

\    agenl^s,  pr^^pnt;  thorn  .fpr,. payment 

'    wihen.dMe;  /?.,  and^Co? -put  their 

.  '  names,  pn  thc^  l^ack  of  the  pills,  A>re- 

/  sent ^d  them  forpay/n^nti  ?m^re- 

.   -ceived    the    amount,   whicl^  ,fhey 

,  ,  syj9p.^ftfr  pai4.9^i?r  txx  flieif  prin- 

, , .  cip^ls. , ,  1[ t  was  {^fterwar.djs , ,  d^sco- 

1  vefed  thfit  the  ppw^r  qf  att9J-ney 

\  X  P.Yfifl' h  ■^^ MiiM : PM  W^t\orise 

3  P  3  his 
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his  agent  to  indorse  the  bills,  and 
the  administrator  of  TV.  H.,  in  an 
action  against  the  acceptors,  re- 
covered the  amount  of  them.  The 
acceptors  then  brought  an  action 
against  B,  and  Co,,  and  declared, 
on  a  supposed  undertaking  by 
them,  that  they,  as  holders,  were 
entitled  to  receive  the  amount  of 
the  bills.  The  jury  found  that  tlie 
plaintiffs  paid  the  bills  on  the  faith 
of  the  power  of  attorney,  and  not 
of  the  indorsement  by  the  de- 
fendants, and  that  the  latter  paid 
over  the  money  before  they  had 
Xiotice  of  the  invalidity  of  the  first 
indorsement:  Held,  that,  under 
these  circumstances,  the  plaintiffs 
could  not  recover  against  the  de- 
fendants. 

Semble,  that  an  indorser  does 
not  implicitly  warrant  the  validity 
of  prior  indorsements.  The  East 
India  Company  v.  Tritton  and 
Others,  T.  5  G.  4.  Pa^e  280 

5.  A,  and  Co.  merchants  at  Rio  Ja- 
neiroy  consigned  cottons  to  B.  in 
this  country  for  sale,  and  sent  bills 
of  lading,  which  shewed  that  the 
cottons  were  sent  on  account  ^nd 
risk  of  the  consignors.  B.  em- 
ployed C  and  2>.,  brokers  at  Liver- 
pool, to  effect  the  sales,  which  they 
did ;  some  at  a  credit  of  ten  days, 
and  bills  at  three  months ;  others 
for  cash  in  one  month.  C.  and  2). 
made  large  advances  to  B.,  and 
received'  ttic^  proceeds  of  the  oottoo 
when  due«  before'  that  time  B. 
had  become  bankrupt.  In  an  ac- 
tion by  Am  and  Co.  against  C.  and 
Z).  for  money  had  and  receiveli : 
Held,  that  the  latter  were  not  en- 
titled to  retain  for  the  advances 
made  by  them  io.B,,  for  that  he 
was  a  factor  for  sate  only,  and  had 
DO  authority  to  pledge  thef  goods, 
an4  that  the  plaintiffs  were  entitled 
to  receiver  the  net^  proceeds,  de- 
ducting such  sums  only  as  B. 
could  have  retained.     A.  and  Co., 


when  they  consigned  the  cottons 
to  B.,  requested  him  -to  make  re- 
mittances in  aoticipatioQ  of  sales : 
Held,  secondly,  that  this  request 
did  not  give  ^»  an3r  special  autho- 
rity to  pieage'Ae'^ods.  *Qii«- 
roz  and  Others  v.  Tnieman  and 
Another,  T.  5  G.  4.  Page  Si2 

6. 'An  agent  employed  by  a  com- 
mercial houde  in  London  %d  collect 
debts  in  the  country,  delivered  a 
parcel  containing  bank  notes  to  a 
common  carrier,  to  be  forwarded 
to  his  principals  in  London^  whi6h 
parcel  was  lost.  The  earners  hdd 
given  notice  that  they  would  not 
be  accountable  for  parcels  c(hi- 
taining  bank  notes.  The  agent 
had  no  knowledge  of  such  notice, 
but  the  principaJs  had:  Held,  that 
it  was  their  duty  to  have  instracted 
their  agent  not  to  send  bank  notes 
by  that  carrier,  and  that  the  latter 
was  not  responsible.  Maykew  and 
Another  v.  Eames  and  Another,  £ft 
5&6G.4>.  601 

PROHIBITION. 

A  curate  cannot  have  the  benefit 
of  a  proceeding  by  monition  for 
the  recovery  of  a  salary  assigned 
by  a  bishop  without  the  consent  of 
the  incumbeut,  the  ibcumbent  be<* 
ing  resident  on  his  benefice,  and 
discharging  the  duties,  generally, 
but  desirous  of  the  assistance  of  a 
curate.  Th^  King  y.  The  Bishop 
x^  Peterborough,  f.  5  GA.         >7 

PROW0TION8.       '   W7 
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•      AN0B.1      .....v.. 

Sei  PleaT)in6,  $h    .^  ' 

■'■  •        .  .'  .Mi*'  i  I 

•    ■  fiA'TE.-"'  ■/  i.     .M. 

S^e  lycLosaRE  Afct,  l.^GviBti^iBV,  S. 
Poor  Rate. 


SETTLEMENT. 


M9 


RECBIPT, 
SeeSx^vr,  2. 

B£MQVAU  OKDEll  OF. 

A,t\  order  of  removal  wa^  made,  and 
suspended  on  the  sartfie  day,  by 
,  reason  of  tlie  infivmity  of  ttie  pau-> 
per.  She  lived  three  years  after- 
wards, and  no  notice  of  the  order 
of  removal  was  served  on  the 
parish  to  whjch  she  was  to  be  re- 
'  mpved  under  t^e  order,  untiJ  after 
the  death  of  the  pauper:  Held, 
that  notice  of  the  order  not  having 
been  served  within  a  reasonable 
time,  the  order  of  removal  was  a 
nullity^  The  King  v.  The  Irtha- 
bilants  of  Lampeter^  3f.  5  G»  4. 

Page  454 

RULES  OF  COURT. 
T-5G*4.  176,177 

SEA. 
See  EviDEKCB  3' 

J5BTTLEMENT— 5y  Apprentice- 
$hip. 

I.  A  pauper,  settled  in  the  parish  of 
N.  C;  in  the  county  of  Notli^g- 
hatni  vas,  pursuant  to  an  order  of 

'  ttvo  justices  of  the  county,  bound 
apprentice  by  th4  churchwardens 
and  overseers  (tf  that  parish  tx>A,B, 
of  another  parish,  in  a  borough 

~  tituate  in '  the  msoie  coimty,  but 
having  justices  who  had  exclusive 
jurisdiction  therein.  The  inden- 
'UVe^wasallbw^'by'^e  t#o  cwiUy 
justices,  butoiootitice  was  given  to 
the  ovevseers  pf  the  poor  of  the 
parish  in  the  borough  of  the  inten- 
tion to  bind  such  apprentice,  nor 
did  they  or  aay  df  them  attend 

,  l|i/Bfp;re  ^l;^ei county. justices  who  al- 
lowed   the  indentur^e,  and  admit 


such  notice:  Held,  by  three  jus- 
tices, AhhoU  C.X  dlskentiente,  that 
by  56'G.  3.  c.  139.  the  indenture 
was  void  for  want  of  such  notice, 
and  chat  the  pauper  did  not  ^m 
any  settlement  bv  Serving  under  it. 
The  King  v.  The  MabHants  of 
Netoari^upon-Trent,  T*  5  ^.4. 

'P6ge59 

S.  An  infant  bound  himself  appren- 
tice for  seven  years,  and  served 
three  of  them  ;  having  th^  quar- 
relled with  his  master,  the  latter 
ofierefl  to  cell  him  the  remainder 
of  his  time  for  6^.  Tf^e  infant 
paid  the  money,  and  went  away, 
and  bound  himself  to  another  mas- 
ter in  another  parish  :  Held,  'that 
the  infknt  had  no  power  to  dissolve 
the  first  apprenticeship;  thc^ se- 
cond binding  was  Uierefdre  invalid, 
and  no  settlement  could  be  gained 
by  service  under  It.  The  King  v. 
The  Inhabitants  of  Wigston^  M. 
5G.4,  484 

3.  Where  a  parish  has  uhited  with 
others  for  the  support  of  l^e  pooi^ 
according  to  the  provisions  of  the 
22  G.  3.  c.  83.,  and  a  jgoardlan  has 
been  appointed,  the  chtirchwar- 
dens  and  overseers  may  neverthe- 
less bind  poor  children  appren- 
tices, and  it  is  not  necessary  that 
the  guardian  should  sign  the  in- 
indenture.  The  King_\.  The  In- 
habitants  ofLulterxoom^T^.  5  'ff.4. 
',     '  487 

SETTLEMENT -^J5(y  ffifii^  ahd 
S&vlei.    '  -•  •'  '  " 

^.  JB„  i^t  ten  years  of  age,'welit  to 
:tv  JO.   for  meat'and^clAtties^fl*^ 
long  as  he  had  a  miuct  t^6  Utrp  /  pe 
was  to  do  what  he  icQiAd^'anti^at 
he  was  bid. ,   A,  JBi  r^main^d  tiro 

•  years  with  (J.D.  upori'thfe'iie  tdfrts : 
Held,  that  tliere  was  no  Yearly 
hiringi  and  therefore  no  settteiti6nt 
gained  by  the  servfce.  '  The  Xing 
V.   Chrisfs   Parish   in  '  Yori, '  M, 

'  5G.4;  .'    459 

3  P  4  SHIP 


f^         SHlP.QWfiER. 


S^EbJMB^. 


I 


' '  iibin'd6he(f '  tfi  ^  ^lii^  ^n^  i9f**t8^^ 

. 'order '^qF  tlie^^yi^e-Aliiniri^ty 
j  ^  'Ooi^^t'  fhere,Vfii  pe  prpceefls  paid 
*'^ibto'  tliat  coii|t."^Tio  cargo,  was 
•'  '4\Qt  dimage(}/oE.  per/isliabie,  qot 
''  i^^ihete^  any  br^^iog'  necessity 

•  ^y-tfie  sale  Qfit.  The  ovvaers  of 
'thte'icar'gd' brought  jan  action  on 

''^  ttt'^  case  against  iTic  pwnera  of  tlie 
"*  fefii^;  for'  wrdngtiilfy  selling,  the 
' '  cargo^,  Instead  pf  carrying  it  to 

*  2}o«(fon  according  to  their  cpn- 

*  tract,  with  a  coupt  \{i  .trover,  and 
Tticbvefdd^  general  verdict  for  the 

^  value  of  tie  snip  and  freight^  which 
was  one-fifth  of  the  value  of  the 
cargo.  They  also  sent  out  a 
power  of  attorney  lo  an  agent  at 
the  Mauritius  to  arocureiroxnjhe 

^  VJce-Adralraltv  Court  there  the 
proceeds  of  toe  sale^  which  had 

'  beel^  paid  In.  The  ageot  demanc^d 
them, .  bu.t  they  had  beeA  pr^i- 

*  ou^ty  remitted  to  t}xe  High  Cpurt 
6f  Admiralty  in  thisxouotry.  .In  An 

*'  actipii  for  oioney  bad  ^judre.cei^ed 
'  by  the  ownef  s^against  the  purch^r 
orth^  goods  :  Held,  firs^^  tliat  Wie 
captain  ^il  If pll^ajOsY^  to 

^  sen  "tTie  c"iirgt>,  alThnagli  f^ti^g 
^*  bt>:i{l  fuk- ariil  usicUil-  the  i^rd^r,f)f 
^'^thc  Viec"  Atluiiralty  CtJurtyvi^- 
'^•■;CoiitlI};j  tJj^t  tfio  ivcavcty  a^^l^t 
^*tlic  t^Wicri  of  til  i:;  ,^l^ip  \v^  no 
'*^tin^\vt'i'  to '  I'ibp.  ^j>^x^t^ut  acdpia  ; 
V^'jfjlrtlly,  th^t  Ui^  procceJi  ^  tpe 


['  lit  ^' 
*a,wpce 

'  offer  inyrif/Bg  t(;^J§^^no^qr,^ece 
j  .pf  ^9^i3^tjtJ^.ji^oh  ^J}e.t(iipsi  c^D- 

jtair^ed  ]n  'w,  agf;^e^eat  Ib^w^ 
^^' hini  (^4  anu  J?,/  ,a;n4  ^K ^. ^^f^ 
•  quenl  iiTtie  ^/  yprbally  a^<r'~*'^ 


or 


'2. 


^saiu  at  ihQ  \.\liuf  I' iu^  not  l[,^lf»ng 

"iJt^a;  Ji^iit'  vvliuu   aeiitu;uk'4,.^fhe 
^^Ui^V^ff^  u^'Ve  In  Hit;    .uTiiCj^Ji^Hi- 

to  recOVfcr  Yhg.xal4ie,of..tha  juxc 


*  this  offer**'  ^.In.ao  lacUon  ^^ 
* '  SL  breach'  of  §ome^¥  the  tC]cit\^of 

I  tills  contract :'  Held,  Ihat  Ihe^writ- 
ten  oflTer  made  by  C.  was  admissi- 
ble in  evidence  without  being 
stamped.    Qiirini'iiJSrowni  Exe* 

In  replevia  defe^dapt.avqwodlor 

rent  due  upoo)  ^  demise^  ^  a  Qfr- 

taiB  fixed,  rent, . .  ]p4^  -^t  |4ap- 

tiff  did  not  4)p14  unpor  defeisppt 

at  the  rent  meiuioqa^iajti^eayowryi 

and  i$8q^  join^  tipon  .tf^Viai^^ 

At  the trialkthe defetKbwt, in sjoh^t 

to  prove  tl\e  ho)4i^««B^.^f^^^t 

tendered  in,  evid^c^t^pr(ain  ijko- 

stamped  pap^rsi  the  eff(^  ot  whiiph 

wa£,  to  shew  that  tJii»  jjijlaiotiff  J^ 

^  paid  rent  a^  the  mp  me(Ttiqyiyiin 

'the  avowry;  Held,  that  these  pa« 

pens  were  m^dmJa^ible  fprwant^if 

^ tamps,  inasmiicb,.M  ihc^M^^Foia 

^^e^ectteqdexf^d  ^  ptpva  U^  ^«r- 

*  ment  qf  the,aieoti.fi9r  jif  tkejr.ifid 
\'mi  4)xove  thf  payment  of  the  jxai 

they  wQuf^  nptvti^ym^iirt  thp  ks^, 
.  ai)d  would  on  that  groij|idy>i^  ^|^- 
missible. 

The  defei^i^^ffgward  proved 
that  a  lease  had  oeen  executed  by 
the^^^d^t  btft^id^Bfe  ptin- 
tiff,  the  terms  of  which  had  beeo 
reduce(lt^<j[[<ia(fai^0(l^pAe  assent 
of  both  narties,  and  j^e  stated  that 
to  be  th^^^^f  ^{Mtfe^between 
the  parties.  The  Q||untiff,  in  order 
to  negative  tl£{RLtemnt»  tradered 
^^^>  ^i4«i|^H^9Mth|Vb«aSliPipdt7 

defend- 


defendant's  ftomiri»  the  efiect  of 
which  was,  to  shew  that  it.  was 
"  '^obseduently  proposed  by  htm, 
''  tfiAt  the  blaintiiTwas  to  hold  at  a 
<^  ireot  di1ibrbrt!fl'<k^  that  mentioaed 
'  "in  the  ]es^^<  H^Td/ihat  as  thU 
'^  pttpdrWfKS  hot  bi^edl  by  the  parties, 
^  *  It  old  ntit  aMioUot  to  an  i^reement 
^*  01'  mlii^ute  of  an  a^eemeot,  but  to 
^  ii  1^<ypobal'  Only,  and,  therefore, 
r  it  dM  not  reqUh:e  a  stamp,  and 
.^  IrtJ  properly  receitred  in  evidence. 
'  Hd^kirti  V.  mine,  H.S^SG.if. 
;    /;  •  Page  690 

r     .  aTJBWAHD. 

Thef  ioltd  of  a  teanor  imnr,  by  deed, 
*  grant  the  stewardship  of  the  manor 
^  and  ttf  the  couru  diereto  belong- 
-^UnigV  ibrihe  lift  of  t&e  grantee.  A 
'  '■  tfftt  of  SOOyears,  created  in  1712, 

was,  upoh  a  side  of  the  estate  in 
« '1785-,  assigned  to  attend  the  in- 
*'heritaiice.  Upon  a  subsequent 
"  ts9e  in  1799,  there  was  a  general 
a '  deelaratmn  in  the  conveyance,  that 

idl  persons  having  outstanding 
'-Serins  should  hold  them  in  trust  to 
'  tittend  the  inheritances ;  but  no 
'  'p^rtieular  term  was  specified: 
' '  Heid,  that  in  support  of  tiie  grant 
'  tiF  th^  stewardship  made  in  1821, 
^  it  was  proper^  left  to  the  jury  to 

say  whether  ihey  tfaonsht  the  term 
'had  been  surrenderecC  And  that 

•th^  werejttstifled  in  finding  that 
<  Tt  hadi  BMlat  V.  Z>otonei,  H, 
-5dfe'G^4^     -  616 


TITHE& 


9i5 


f[  >j<i  Li.' I  I.   .  •  •    :<»  r 

iii-j^  i^  .'AUjPEILSBDEAS.- 

Whera<Jl4^  being  indebted  to  A.  pro-  , 
o<iared  jp^tis  Join  with  him  in  givmg 

-1m.        .' 


a  jobt  and  leisial  ptoaiissory  note 
for  the  amount,  and  afterwards 
having  be<^tee  further  indebted, 
and  being  pressed  by  A%  for  far- 
ther security,  by  deed  (reciting  the 
debt,  an'*!  &at  for  a  part  a  note 
had  beea  given  by  him  {A|and  C., 
;  and  that  A*  havingdemanaed  pfiy- 
ment  of  the  debt,^.  had  requested 
him  to  accept  Vijufther  securily), 
assigned  to  A.  all  his  hou^hold 
goods,  Ac,  as  ti  further  security, 
with  a  proviso  that  he  should  not 
be  deprived  of  the  possessipn  of 
the  property  assigned,  unul  after 
three  dajrs'  noU'ce :  Held,  Uiat  this 
deed  did  not  extinguish  or  suspend 
the  remedy  on  the  note,  but  that  A. 
might,  notiHthstanding  the  deeds, 
sue  C.  at  any  time;  Twopenntg  v. 
Youngy  T.  5  G.  i.  Age  208 

TITHE& 

[•  Where  in  case  for  not  carrying 
away  tithe  corn,  the  plaintiff  id- 
leged  that  it  was  ''  lawfully  and  in 
due  manner  set  out  :'*  Held,  that 
this  allegation  was  satisfied,  by 
proof  that  the  tithe  was  set  out  ac- 
cording to  an  agreement  between 
the  parties,  although  it  varied  from 
the  mode  prescribed  by  the  com- 
mon law. 

Whether  theivhole  crop  h^  been 
left  on  the  ground  for  a  reasonable 
time  aftei^  the  tithe  Aas  li^en  set 
but,  in  ordei*  that  the  tf thenowner 
may  compare  the,  tenth  part  mth 
the  other  nine,  is  a  questioq  for  ibe 
}ttry  and  not  for  the  Court^^  JFa^ 
T,  Hurdoifi,  T.  i  C?^  4,  ,  /  ;.     213 

I  Wh^re  A  pnyiste  indosur^  aqi  (re- 
dtiflg  thatlt  was  expecHenl;  tfiu  the 
ti^heil^  hx  t|ie  .parish  sliould  be^- 
ting^ished,.and  ap  adeqm^tecom- 
pensatiqh  should  be  ^a4e  tq  the 
ticatf)  ppacted  that  the  icommk- 
sinners  sliould,  in  a  certaiamo^e, 
ascertain  what  yearly  sum  the 
tithes  were  worth,  and  that  there 

should 


MS 


TROYfiR. 


VSURr, 


.xnttH  tMMw  and  tdtdtt^tioM  ^Rrhat- 
ui(tB«enV  Keld»ithal.ibtvibMr.fra8 
4Wft!niltfable.fo  the  •  podriD  irea|Mct 
ioC  tii£'f)nettdl(r'aMfli  «o.  4iN:«rtaii«rd 

1{      r      '.      *       It    .1'       i^-    '.      ,         lit      Olf*.      '    '•     «^ 

,»    't      I     -r  "  •  :.  i  .'  j  ,(1  {« • ..  ..   MI 
ui     :. -:.iTlSL£JDS£t)S#.  t    • 


id.tr«»p«ii  tigftimit.Mo  :«aiigiitrote8> 
for  i^tfig  plftkHjff 'a  Jfifidlord.pps- 
^  iMaion  oC  a  fimn  iw  .a.dcuo^^ed 
farm;  (h^y  produced  in  evidence 
a  jreoord  of  their,  piooeedings  un- 
der thai  act,  whiok  aet  forth  all 
aadi  dffdtniataaoes  as  were  neces- 
.  i«asyjlo^ve<thQRi  juriiidiGtion,«nd 
..  b]r.whichu.^>pa«red<thal«he7llad 
•.  ifavmied  the  dirMlioiiaHyf  ^tbeUa- 
wtiiie«    Ha)d|  that  this  «(as  eon- 

-  tcltiitveiat4ui  absvertatbeaetitn. 
«  .fiaffea  iv*  Corw  mndAmther^  iH. 
i>«&;6'G.44.  >  649 

TROTEtL  '     '.       ' 

iMtJimdpLoydd  ^ -hist  agent 'Co icn- 
..  Mri(f;o«ldsiroiB'ii.foreigotc<ktntry. 
r  (j^aacitheiiiriraLofi  the*  gtada  i?., 
K  ?v«te(taided!iiii  ZfMifetiy  -f^aoMinV 

offiedf;to\s^jy  n«li0i  *#eiided  in  i|he 
(  cotal)V)P''llie  ibviiit«#^iltvd^f«0f.ed 
t.  (ttie'Utt-.df  tkHlil|g1tll.^1p«vekotee- 
-(tice«|>er|;iD  oB<er'tt>  (get  Ili0>g4ods 

-  ;ealeraibaiid|«v;MrehDUaM.  Ja^'the 
«.iiiirttsihorfM<^aepai^<s  •  ^oeks*  ^tlfey 

•  iwsfedciiirilied  ^'Ihe  pro^ev^of 
AiSr'Q^^t^tt  iiUlof'ladittgr^h^giaeds 
* -fi9«ie  itaitlie  deliverbd'fta.  the  older 
t   ie£ttba«ht)>|MPar  lHv«a$aigilB4«i)d  it 

*  ftKamdoitoedbytbetfitpperintblaiak. 
^cbadMM  aiailMrttjr  il»Mi'^,'t&«ell 


.Ihe g»ode»  hut aAcv  (bey  hadbaen 

.atandvig  in  tbia.  name  'io  the  mire- 

.  Iioua^eepeff 'a  bedkfl.'aeariy  Ivre 

.  A»onlbs9^..8Qki.tbaBi  7  likldi  iiiian 

.  «ictiefi>«f  :tf9ver 'bfCB^gbt  by  X 

;)jigaiBati  tha  pwrchaaafa,  that  nfioa 

t  ithme  fooU  tJMijjiiry^iOi^htilobafe 

rfaeap  dieeQtad  tb8li>/li»«aaa  entitled 

>itOieeco«eiV(iiui8iiiiidbfla  &badAo 

r  wiiboK)ityi'ti»;8eil^  oa<at  ieaaftsthatit 

.'•ugbt  to^awe^bdeniMibiriittUd^aaa 

..i^aedti^b.off&dt  /la^e  iiMyt  aifae- 

. .  thlsr^.  bad  by.fiia  coodaotvOfiabM 

^.>€a  ju^d'bmadkf  oat.to  the  wofcid 

atf  hairing  the  property  aa  we&l  as 

the  pOfitesston  <k  the  gooda.  D^ 

V.  /V»r«oJi  aiaf  OtAen^  T.  5  G.  4. 

.•  'Pag^ss 

;3k  Plaintiff tharittg'CraBtaaeaedtopar- 

.  •  .ohaaa  aa  estate  of  ^  bad  ^e 

I  deada  lof^  ooaveyaase  phrapavad  bt 

..  bisowh  expoieey  mndsent  tbein  to 

jR.-  fol:  <aKeetttioil.     B«  eabaoated 

nond  gtfretbem'  toa-settranttobe 

aept  back;  tbe  aervant  dalceeired 

eheoi  to  defendant)  «a.  attaiBey» 

«rhOvbad«  deaiaiid4iipon*iB.^Qr^- 

sindss  done  in*his  pcofesaion.    ^o 

directions  were  given  to  defendant 

^  ictaia  tthe  deeds  aotil  fhe  pur* 

ichasetnoni^sho«ld4>ef»aid.  4i«me 

.  necessary  p«tiea  T€tfita(Bd.ta  ase- 

cute  the  deada,  and^laintiff  baving 

•  abandoned  the  ooaaract*  demanded 

. '  the  deeds  Ihnn  the  dttfoadant,  irho 

..  tf^fasad  i0  deltwr4hem:up,  cMm- 

iag  to  have  a-  lien  for )fais'dematid 

againafe  JBL  In  Upver  for  deeds  and 

■  stamped   pieced   of  paaehnnite: 

HAi,  that  the  {Plaintiff  ma  entitled 

to  recover*  ibe<dedds«  at  all  etents, 

in  a  .cancefied  if  notJki  aajaacdn- 

i.  celled  state.     LUtfgdaleJ.  Mbi- 

tardea  JB$ddH^ :  r*   fh^itimtk,  :T. 

1.  When  anenoh  haa>two  dceaaads 

upcta  anndter,  'one  arism^  att  ^af  a 

'.  kwfiil' contract,  ilieatbdrtNitdf  a 

contract 


USURY. 


Mt 


.  delbtfmtnMkw^mpmytmtotwtkidti  is 
nttt   8)^fieaU«f  approprkited   hy 

iueilt^  tliCLisiV'triliapiirofriatoh'to 

"tte  dsttt  reeflgmwd  bif  Imt-i  Mid 

tlierelbt«.ii(heni'!diitiii0t.jiMM  Jof 

*mtimj  'Were*  duft>  bae>  f4Mr  gMils 

' a aiii0MKM  o^mract^andopajMibt 
''WMiide  nebiob  iwmi  'tioft  8{ieeifi- 
-. catty rapproprkitedl  to i«itiwr  -debt 
'  'hy  debtor  ar  •  CBeiitor,^it  waft  hdd 

'Chat  the  itiv  wooki  afterwards  ap- 

{>raph3te  suol^  psymontto  tke  dabt 
'  Ifi^^  goods  sold.  Where  a  btU  of  eoc- 
-ichaiige^wai  .gist^n  ftr  Ae  |nik;ipal 
'  ^Bownrnf  lent,  and  interest  to  accrue 
•idne  oaa  asttrtonaocuumol^  and 
^'■belbee   the  bill  >beeaiiie  dtta  the 

tleodsraifaaaad'  a  fiirtlier  awn  »of 
.  money  oaihe  general  eredic  of  the 
.'  bocroarcry  vhidi  eaaUed  the  latter 

<to<pay'ihe'hiiU  it  was  heid  that  the 
.  {MVfasaat  of  the  nBudana  interest 
.  /«iaa  tfomfdeta  aa  a<Min  aa  tbe  bill 

•  was  paid.     iVrif^  Mnd  Anotkcry 

.  FagelSS 
S^  A.  A  ami  C.  «arriad  ion  the  biisi- 
'.'•necs  of  bankers  in  >copaMiersbip. 
'  •  dL  advaneed  laige  flums  .of  aMaey 
.  to  tbe  conoeroy  whidi  he.mised  by 
i  aalhng  aut  aladcf  and  he  leak  ae- 
.  fiacate  bonda  for  l^OOOL  froaa.J?. 
aaid  Ci  for  «beMplactag  «f  SOOOl. 
4  :d.^per  aent«  ooaaola.by.^icfay  being 

•  theirraspectiYetptopDrtioaa  o£.ahe 
.cstoek.aaM  by  A*  l^be  asecknot 
,  *  bebig  fftfdatted».  A^  bmiight  axiftidnsy 
:f  and  >r0caMevQd>  jadgawnta  jan  'the 
-ribaari&L  ji.'aftenvaniaraUfed  from 
.t<ibe  A0oeeni,)Jk9d   aii.:^hat   !tinie 

..^C^MOi^  ^>per/ c^HU  cansola  was 

*:jbs»  to  him ;  by  tte  deed  df  dis- 

aolation  B.  and  C.  covenanted  to 

replace  it  by./quV;WtalmeBts,  and 

thattf  diey  faikd'to  doso,  4.  might 

iiiwmtuh  txjfiiYm  ijudgaiaqtaraecMred 

2  an  Iba  twada;  aonl  Jaitfcesi  that  he 

^  sbdald'ibaaa  ailiea  «n  lecvtsiti'  spe- 


icifiadaaauUiiesfiw:thai*  dbbt»  and 
alio  auas  indaamiiy  agaiustfartilifer  • 
ahip  'dcbu^whioh*  the^  Ksavftoaafed 
>to  fpay«  :<M»  idsialaiaat^  watfi  re- 
fiiaoed'whtiiiidu^'  bdt  J9.:4RuI^C. 
Wing'  fadled!to4!epbMi^«bi<ae4fMid» 
m  Biaw>agraaniiai  (abt:.«nidab  ileal) 
waa  entered  into,  whi^ibyiit-was 
agreed  that  the  ^rdosa^andhonld 
diexodsidered  as  a  loan  of  money 
from  the  first,  and  that  the  earn 
produced  by  the  sale  of  the  l5fiOOL 
Sper  ceOtsJ#hicb  iraitiained  due, 
which  was  10,0^^  §Hp|dd^  b^  the 
debt,  and  be  repaid  at  a  foture  day 
with  5  per  cent,  interest.  The  value 
of  15,000t'3iJla^«tllt.  consols  at 
the  date  of  this  last  agreement  was 
«4SH     Befeve  any  pan  le^  thi 
l<»,0as/.  waa  paid,  JB.  mdO.  be- 
eame'batakrapis,  and  at  tbe'lsiiabig 
af  the  ooomiission,  twoiaut'of  the 
>thrae  aeoiataiDg  days  •fiaad'by^he 
dead  of  dissoiution  f4r  tbe>Fe-iNais- 
-ler  of  atoek  bad  pasiadc   IMd, 
that  tbe  eeeood  agnaenteat  waamoid 
fsr  usary,  but  that  thai  deed  «fdts- 
selailon  remained  biddings  aad'^iat 
A.  might  proiae  under '  tto'isdm- 
laiasion  against  iR  and^C;  for  liie 
15,000^  Sfwr  >e«nt^  aeosolt,.  the 
value  of  the  two  instalraeots^  due 
before  the  bankruptcy,  to  be  ascer- 
tained by  the.  wioe.of  consols  on 
the  days  when  tnose  sums  respect- 
ively beoame  do^  the  vi#aa  drtfae 
<  xbMt  /to.beotakcon'M;  .tbe'^itioq  of 
.  coiisal|[|  on^thft  day  wbei^  ttim^pim' 
•nMosoti  iwbed>v  witb  jaisabat^vifor 
"tlieiintbmljbetssban  .tbatcda^tmd 
'ibedbyifijriecbibr^tievb-tfrtHrfaD  of 
tbaA.wtadnDgntii  laad  IftiiAWr^fliiat 
AimtiSkimiiiAeMm  atva»<^4he 
I  dead.    lAiniMg/rpbiidartainaold 
'  fiartoBiahit)  ddbMr^nAbr^JierMk^e 
oOMsraii  Hald^;  aaednd^  4baahe 
^  ^aidgbl'peav^ibirttMosb  alto«.  i  Whilst 
.<4v  admahiad.aaiitheobasik  te^ve- 
oeivadi  Jataivt  -mpaai^^ii^  switalstes 
nniiiiout^ipfy  idadaatiaB  ^i<  >prafwrty 
)laBCi  ideld^  1iM%,  that  Jlo^Vde- 

duction 


MB 
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VARIAl^CE* 


q(  .%b^t  ihqm^^ti^  ^vm  tQ  bf^ipr^wed 

..  j,.5i<i?4*..  /^  v.<.' « ,PftgB,a57 

i,Ha3^|p£,^itere^(,  ^tth^,opUpR*of 

qr  ttji9  tu^  prpdu^tdj^jr  tfaA4a)e'«of 

it  r^p^U,  ^  rbiin,.ii|,riiKiQey.w^th 

.  S'.pw  ic«^t.,i«[|er^&,  ^dd»  that 

( thi9  haxga^  waa  u^dpu^i  and  that 

,  It  Qia^P  no  difference  whetfiei\  the 

I  wbole  lof  the  jjpt)e«>fAt  wa»  iK>np 

tained  in  one  ia»Urumeot|  or  wlie- 

ther  the .  lender  prooured  i  tUe '  exe- 

QUtion  of  tvo.iaatrameQtfii  by  one 

of  which  he  might  coiopel  the  re« 

placing  nf  the  stock,  Jbj  the  other 

.  the  pajment  of  the  money  and  in- 

.  teresU    ^hUe  aM  Another,  Ere- 

.  aUori,  V,.  Wrigk^  T.5G.4s      373 

4^  Pebt  for  money  had  and  received. 

•  Piea,^general  issuoi  and  set  off  for 

.  mon^y  le^lt  paid.  Sou    At  the  trial 

it  ap^red  that  the  plaintifis  A^  and 

.  Co*  in  JBnel{md.  ^mign%d  goods 

to  .tlie  d^jSei)idAnt&(J3.  apd  Cop  at 

.  (xfAfa/iCar^  .tgi   he  .sol4  on  oom- 

nus^ionK  rfin  i^tud,  Co..  Its  aoon^as 

the.  bSIs.of.  jadif)g  ijioA-  iuvoioes 

.  wiQcaj^Hyefe^  tp  their  ^aoema;  in 

,.  t4^  4^  Wdfh**'V^^Wr4»  qf  the  in- 

*  vpi?^  K^®  3fiMWrgft94f^*jr  bUlsrat 

..  ni^efcy  4^yfJjcflna(^f^4iese»dyaflfe8 

, .rpc^isrqd  interest  1^  th?,i^  oCftper 

.  ,<;^'LflWV^f4.fw«J  A^ 

,  tt^e^bjllsy  i^idi.)naS)^e^«isuai,rataof 

;  joterest  at  GiOrciulf^r  h^  an.aptaon 

for  the  proceeds  of  tbe  goods : 

Held,  that  this  could  not  be.fon- 

BiAti^^Bd  ^sl^UAA  <if^NMdrtey  in 

\  v£f^s^^JP4;s^ni|tcWur>opfrvand 

.  thatthe^i^fenffUntsmeceWitled'to 

.set  ^.  the  f^ioaicBi.  sa..^vaiiosd.  j 


.... ■  ..■;..■.,  .„.t  0.1  V..:-. T- -..Pag^.e^e 

9r,Jn^^!4H:tia9^  l^rpug^t^ tp^reGfln^er 
Mp^nfat|esiund««  Af>S^Vlt«pf  «»iU|ff 
\ .  i^  W>W#d.  {thfttiifi^e.,iif nuw?^  f^P* 
\.maMii«»  ^O^^iHM^ntj^andtbeJ^HK)^ 
.,  pai4  ia.another^i  The  vQnae .^las 
rh^d.in  fii^,^ii^rimh9i^^4b«<Mi- 

.t^^v^biee|i4fH4ffh0^c^Qtiif5afigyas 

:  •/•■/VaWance.;  ••••;;; 

L  Whsi0  la  an  actidn  ^  t  iatse  ae* 
.;  turAtte  a<fieri  faeifti,*iib6^teo]ani^ 
.. stated •  that  thtt  plaialiffiik  Tmi^ 
.  tem^  &4.f  l>y  tfaejMdgpieBt  se- 
'covered, 1 4k&4  ^^astsippoam.hy  the 
.  re«ord»>'  and^  tboopfoof  wna  ofi  a 
judgment  :iA*i5a#fr  le^  ^Cr«i.: 
,  HeMi  that  this  was  .no  variaooe; 
for  thalibe  avenneftti  '^a»  appears 
.  by  the  ittcord,"  waaatirp|asigrri<liid 
. •  iiught ber^jedtedy  ioasiiiiKb  asihe 
judgvitnt  was  not  the  foondatioa 
•  of,  but  a«ere  jndocem^ii  to'iho 
action..     &oMar4  ,v.' Palmer^  T. 
.  5G.^    -    '  ^   .••    *  ,.■« 

%  Declaralien.  aHited  that  flaintiff 
was  ao  attonsey^^Stnd  had  beeivain- 
ployed  us  vestry  idsrk  in*  ihe  iwish 
.ofil^.alld  thfltir)iii4thewias«a0h 
.  vpstry  clerks  eel-tain,  ptosooofti^ms 
viiere.^aiiriad  on  afsinsfe^&loriir^- 
taia  miadem«aiiDrs»>  aad.ittribflhfr^ 
' ,  anee.  of  auch  protffedbg^ .  aadi  (to 

4erto(n  fwam^  fMciejr.'nBifiiigiPg 
\,  toi  ihe  Mpar}sbioQessif  ^flueiMaifvo- 
■iprjbMd' Md  iqpp)M<tto  i'tbe.).^ 
.V change. iof  Afr/expoonas  A^io^m^ 
„on:acaouot:f«f«  dhe>  NMtWoqasd- 
\  iogs ;  "9^  d^ftedaiiiijnleiwiiiggi^rc. 
-^.tp  injure  the  plaintiff  in  his  pro- 
../Seiii<A4»f)an  Altoiiiby,j*iidrAa^c4|ust 
...bm  tobet^ie^tanedtiaiWidiilfnt 
.  practiser  Jb  »his>4aia  prnfiosaiosi,  land 
.in  hia)efficoraaivoslry  dilrk^DasMhto 

causs 
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■  cause  it  to  be  do^ectid*  Ihat^ihe 
^'plftiol^ff  hAd' fhiudii}«kitly  applied 
'   ikiotf^ 'belonging  to  the  parishion- 

•  era;  br\,' M^  "tit;  *c,,  MMy' And 
.midfciotMlV'  ptMikhed  of  attd  ebn- 

'  seerhkig  fhe'^aifitlfi;  atid"i6r*  And 

-^  the'Hbeh  drc  Il>ap|[i«iired  dn  the 
-'Iprndnetfon  ef  the  Kbd  tk  the'tml, 
'-•^at  the  ito^atkin  was^'  that  the 
^-ffhiki^ff  hAd  appK^  the  parish 
*' motley*  hi  payment  efthe  eiqi^ces 

•  of  the  pro^tfctilioa^  af^tr  it  "had 
terminated :  Held,  that  this  was  no 
variance,  bacaufe  it  did  not  alter 
the  character  of  tne  libel,  the  fraud 

'  'Imputed  M  the  plaiatitf  beitfg  the 
I  «ame  whether  the-  money  was  mis- 
V  appfiedibtffevo  or  alter  the  {^ooeed- 

•  Inga  Had  leraikiated  i  luid  that^  ilie 
'-  allegation  t)iat  the  libel  wui  pub- 
i*  liahedofand^onoemmg^Atfimrtf^f 
'  t^feiaidt  did  not  make  it  neces* 
;'aary-to  'prove  precisely  that  the 
^'Ittiel  did  rebie  to  every  part  of 
1  Iheiaatieftprevteuslyauted.  iVfay, 

i.  Paxils 

9.  Dodlamtion  for  a  libel  stated  that 

•  the  pMdtiiF  was  an  attonMy,  and 
^*  that  the  defendant  intending  to  in- 
i  jure<hinl  in  his  good  name,  arid  itt 
-^'htaeaidpfofViaioa  efan  attorney, 
<  -tyaUished  a  Mel-  of  and  ooncetn- 
*'  ing  tlie  plaiiMMl  and  of  end  oon- 
«' CMdnghkn  in' Ms  said  profbssion. 
-  >  At  thS-trfal  tha  plsftnttiPlailed  in 

•pi«^g  tbai>alhtfee»ttme-of  thepub- 
c>lilsatioii:^ef'  the^Jibei  4ie  WM*  an 


1  aitoin^  i  >  Hehly  that  this:  ew mot 
V'a-fcatf^vTiwssiec  ibeti^een  th^ialle- 
-oMion'«n*  t\i»jpM&(i  ithe  wiftdn^  of 
-<thev  libel  tbenigf!<tftiiAot6oiiiMe,>  nl- 
ij Dhough  Hot'Oi^wim  Metwfue^  to 
-btbo'  pfolJBistonsfe  dhamoter  ef'Che 

-i»j  ^  '.'.1  .u  it  Jfiii.1'1  ,'1  *..  ".  -1138 
4«  Assiitilpik'  vtiiat'ihi  eonsideratfon 
J>'thsli'pliiintiff>  tnaaidadifine^  a  sum 
i'  #f4iumey  toi^.^JB.^  defendant  pto- 
•^  xAised  ^that .  prorition   sbonld  be 


■rrtadfe  '!V)r>titpay1rf^  thre-'iifalnHff. 

At  the  trial  it  appt^r^d  <tMit 'the 

•defendant had  g^vi^ntbl^^ibititiff 

'fh^  gaariiM^  MlitM'  in'<t^  Hecla- 

hldM^,'  and'^h^  nft^  Ikte^  if^  a 

'  partner^Hh^tw^'Athttr  person* 

had-B^anced  money  atid^harj 
'  A. »'.'  fn  account  Wall'  Utit  'sattiet 
H«9d«  tffisir  ^h^  aYMHeht  lit  tRe  Vie- 
clltratlbiv,    t^  .tfa«<iyWntiff"1fod 
advanced  the^  toohe^,  Vjit  trot-stto- 
^  ported  h^  the  proof,  thert?  'i)ilhg 
no  evMertbe  to  shetr  Wat  t!hi  mo- 
ney had<b«en">Adi^oed  t<i  ^e 
plaintiff 'by  tM  Artn,-'tlnd  l^r'lHm 
te  ^.  B.    Gatftni'.  WnOlev,  M. 
«G.«.'"  '"'-"  '    '  •'•    ftig6  462 
L  Where  aVnMdfliehilriM^hka  adopted 
a  partiditav  mark  foir'hi^  koods,  'ia 
orde^  to  d^iMe  that  iNey  #ere 
mantifactsnr^  tryhhn;  field,  that 
an  action  on  the  case  VAs  hictfn- 
tainable  by  hftn  agaitist -^bth^r 
person,    who  Adopted   the'  sATtie 
mark  fbr  ifie  purpose  df  denbtihg 
that  his  goodls  were  mamifkctured 
by  thef  plaintiff,  and  wh6  sold  \tie 
'  goods  so  mArk^d  as  and  for  godds 
marrafadtured    by  •  the    bldntiff. 
Th^  declaratfo^  stated  that  de- 
"ftndaht  'Sold'tl^e  goods  ks  and  tor 
"  goods^nianafa^^ured  by  the'  p!isin« 
t^;  It  ripp^rtfd  irt\evi8ence  tliat 
'the  perAdn  who  'b6ug|m  tfik  goods 
r-  kMBTW^  Wr  ^hath^'Ae^^w^e'  mariu- 
•  • '  factored,  ''bit  ;tha<  HhW ^  fifeftndant 
'*'Wi?d'»te'^l«n*ff^'toAi^;'^ha  Wld 
-'th^'^d^>^6>inA^eif,ln'6fd^>  that 
^'  hls-cAwteme^^rtrt^Hti^ahtf  fd'fict 
'"they'dfd,^'tfe^^''Seni'k^  iiy^'for 
■•  goods  'A^Art^irtdwaPte!^  ^hfe^  iilifn. 
*^  tfff^t'^HdU/^thtttte' 


1 


I      lull     'Ml 

^F<er^>mad^  to  otAtr^  aWd  rem'Wtfcd 
kit^c/ possession  df  ^ifr'veMdbr^at 

the 
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tlM-  NK|iie«i  oftheveiideet  witk  4he 
exocption  of'  a  statAl  pait  which 
the  l«it«r  took  awa§r  i  Hdd,  that 
there.  wM  m^  aeoepitaii^  oi  the 
residua  of  the  goods  within  the 
Statitte   of   Vrmikp   ^eelMm    17* 

=    P*gtl 
8.  X  emplofrcd  ^«r  his  i^ent^  to  itn- 
porl.goodtilrom  a  fiiretgntocMmlry. 
UpOB^tWi  Arrival  of  the  goods  .&., 
who.wstfigdto  Lofulmi  tansmhted 
to  Av  «#o  rotidedin  the  cwtaHry, 
4ho  inv«fecev.  hut  delivered  Uw  bill 
tsf  lading  lo  a  wwrehoose-keeperr 
ia  ordor  to  gal  the  godds  eoteied 
and  wavrikottsed.      Id  the  ware- 
hoUSevJceeper^B    books    thegr  ws^re 
describal  as  ike  ptoperty  of  B, 
By  the  bill  of  kding  the  goods 
.  were  tm  be  delivered  to.  th»  oader 
.  of  the  iMpiper  or  his^  assignSf  and 
it  waa  indiNDsed  by  the  shipper  in 
blank.    J3.  had  no  authoeity  from 
A.  to  sell  the  goods,  bat  after  ihey 
had  bean  standmg  la  his  name 
In   the  wai^d>oaee4cesper*s  books 
neariy  &va  nioBths»  B.  sold  ^man  : 
.   Held,    ia    an    action    of    trover 
broQght  by<  A,  agaiast  the  pureha- 
aei%  that'Upon  these  dels  the  jury 
.  ought  to  hasw  been  direetcd  ^at 
A*  waa  entitled  to  fecoveiv  in^- 
.  much,  as  Jl.  had  «io  outhofttr*  to 
.  aeilv  cor  oti  least  it  o«giit  to  have 
been  anbmitted  «a  a.  ^wssIiqd^  of 
.  ibct  to  the  jury,  whethes  A  bad 
b^  his  conduct  enabled  B.  to  held 
himself  out  tdthei^i^rld,  as  having 
the  py]9i|erty»  ;as  w^ll:  aa  the  f>os^ 
session  of   th^    g^^*     D^r  v. 
Pearson  and  Oihers,  T.  5  G  4f.    S8 
3.  The  master  of  4  ahip,  which  was 
injured  by  the  perils  of  the  sea*  put 
into  the  MouiHHus,  and  there  aban- 
doned the  ship  aiid .  cargo,  which 
were  aflerwardk  sold  under  an  or- 
der of  the  Yke  Admiralty  Court 
there,  and  the  proceeds  paid  into 
that  court.    The  cargo  was  not 
damaged  or  perishable,  aor  was 


ihai^  ansr  pwiila^  fieo6Bs(^  for 
the- sale  oi  it.  Tke-owxu^otoi  the 
foargo  brought.  «a/aoliai»  iMithe 
'«as0:aj^ai«sfc.th^<ioviieiir  of  th^abip 
fer  WHMgAiily  rselliii^  .the  ^  «ai|^o, 
iasltoad*  ^  4m»ym(3  it.  tat  JLtmion 
•accordif^  to  lMff,.eoaAvaot»  ^aiith 
w  o#unti  inrtmrer,  aiid.cac<lvieffad  a 
geffieial  aerdici.for  the  ^aha  of  the 
ship  an4:freiKht»  iwbiah^  «y  aae' 
(ifUi  o£)tl|A  vaiae  4iSl  the:  cargo. 
Thay  alsaiaaMli  otil  a-pssrev  ef  at- 
tdrney  to>a»ag«at  al  tlia  MmarUms^ 
toproQureihomiyho  VicaAdauraity 
Cour*  there,  tbo  prooaeds  af  the 
lafe  which  had  been  paid  in.  The 
.  agent  deaMliid^d  theai,  ^  hot  they 
had  been  ptamiosly  MBsittad  to 
the  High  Court  of  Admiralty  in 
this  eouBtry>  lo  as  aalioA  for 
asoaey  had  and  leoeiffed  by  the 
ownera  againsC>  ths  purcfaaaara  of 
the  goodat  Held,  first,  that  the 
captain  had  aot  anyauthori^  t^ 
,  sell  tho  oargOf  although  acting 
bomdjidt  and  wsdeaitbe  au^MRty 
oi  Che.  Vice  Admiaaky  Courts  se- 
condly, that  the  recovery  against 
the  ownem  cyf  the  sh^  waa  no  an-> 
swertoihepvaseBl^aotiD&;  thisdiy^ 
that  the  proceeds  of  the  sale  at  the 
Mmuritiui  not  havii^.  been  paid 
when  demaaded,  the  ptamtife  were 
.  :ift  thealune  aituatioaas if  no aach 
w*  denmid  had  beeatasad^  aad  tbore* 
.'  fore  entitled  to  recover  tho  value 
of  the  goods,  fl-em  the  defendant. 
Moms  emd  Anofhmr  v»  fUkimon^ 

T.  6^4.  .       n^  Ids 

^  Haintiff having  oootHifhid  oajpiir- 
chasot  aa  estate .  of  A,  iiad  the 
deeds  of  •coajKeyanee  fD^aired  at 

.  Ilia  olan  axponaeAaad^aat  them  to 

£.   for  oxeciitiaa»:  A*  execiifed 

.^ndtgaiaa  thevi/ to  a.  aervaot  10 J>e 

sent  book.'    TheMsaiWDt  dtitiiwed 

H  diem  .to  defendaafi  ^ftn  ^iitoiney, 

>  wha  bad  .«  tfaiiaand  ofMOtfUapoa 
Bn  for  business  done  in  his  pro- 
fession. No  directions  were  given 
to.  dfifdadaaa^  to  retaia  the  lueds 

until 
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until  the  purchase  m^ney  should 
be  paid.  Some  oeeessary  parties 
remsed  to  exeeute  the  deeds,  and 
plaintiff  havlti{^  ahandoned  the  €on- 

•  tract,  demanded  the  deeds  ikbm 
defendaht,  \riio  refused  to  deMter 
tliein  ub,  dahnrng  to  hate  a  lien 
-forhisdennnidagaifiAtB.  In  tro- 
ver for  deeds  and  stamped  pieces 

-  of  parchment «    Held,   thai   the 

•  plaintiff  was  entitled-  to  recotet 
the  deeds  al  all  events,  in  a  oan- 
celled,  if  nM  in  an  uncancelled 
state.  Lfft/piMr  J.dubitante.  Es* 
daUe  V.  Oxeniamy  T,  50. 4. 

5«  A*  not  knowing  that  B.  was  a 
horse  dealer,  made  a  yerhal  bar- 
gldn  with  him  on  a  Sunday  (or  the 
pavchase  of  a  horse.  The  price 
(which  was  above  10^)  was  then 
specified,  and  J7.  warranted  the 
hovse  to  be  sound.  It  was  not  de- 
livered, however,  until  ^he  follow- 
ing Tueidatfi  when  the  money  was 
paid !  Held,  lliat  there  was  not 
any  complete  contract  oaCii  the 
delivery  of  the  horse,  and  conse- 
cjuently  that  the  contract  was  not 
void  within  the  statute  29  Car.  8. 
c.  7.  <•  2.  But  assuming  it  to  be 
void,  held,  secondly,  in  an  action 
for  breach  of  the  warranty,  that 
the  purchaser  having  no  knowledge 
of  the  fact  that  the  Vendor  was 

'  exereising  his  ordinary  oalliag  on 
the  Sunda^j  had  not  been  gutity 
of  any  breach  of  the  law,  and 
therefore  was  entitled  to  recover 
back  th^  price  of  the  home.  Bioi»' 
•  rome  v.  WUUtimi,  T-  5  G.  4.     ^82 

6i  A' heg^ad  of  wine  in  theware- 

' ' '  bouAe  of  the  L^mden '  Dock  Com. 

•  '  pany  wseb;^  sold    for  ^18/.,    and  a 
"■delivery  order  was  given- tb  the 

•  '  vendee.  *  There  wjis  no'oontract  in 
'  \  writlAg  r  Heidi  Uiat  the  aeccptaoce 

of  the  deli¥e#y  ovder  by  the  vendee 


was  not  an  actual  aeoeptance  of 
the  wine  within  the  statute  of 
frauds.  :  Beniall  mnd  (Mtn,  As- 
signees t  y«  Burnt  M*  5  Ok  4. 
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7.  It  mm  agreed  betitfeen  the  vendors 
Undvendee  of  godds  that  the  latter 

.  should  pay  lOr.per  ton  beyond  the 

•  market  price,  whTch  sum  w«s  to  be 
applied  in  Uquidatiea  of  an  old 
debt  due  to  one  of  •the  vendors. 

-  'The  payment  of  the  geeds  was 
guaranteed  by  a  third-persob,  but 
the  bargaki  between  the  parties 
was  not  coonnunioated  by  die 
surely .  Hddt  that  tliae  was  a  fraud 

•  on  the  surety,  and  rendered  the 
guaranty  void.  Pidcodtamd  Others 
v.  Bishop.  H.Sii6^.^         «05 

8.  Where  the  vendor  of  a  public- 
house  made  pending  fStm  treaty^ 
certain  deceitful  representations 
respecting  the  amount  of  the  busi- 
ness done  in  the  houSe»  and  the 
rent  received  for  a  part  of  the  pre- 

1  mi»e%  whereby  the  plaintiff  was 
induoed  to  give  a  large  anm  for 
the  premises :  Held,  that  the  lat- 
ter might  maintain  an  action  on 
the  case  for  the  deceitful  repre- 
sentations, althongfa'they^  were  not 
noticed  in  the  conveyance  of  the 
premises,  or  in  a' written  memo- 
randum of  the  baigalb,' which- was 
drawn  up  after  the  representations 
.  wese^madei.  DobeUviSttoenMf  H. 
5St6G.4u  ,    .        T  .  ^3 

.     VENUB.  '•  .  .    ^ 
SetPhiiABtv'o.ifl.  Pn:ACtiK:lt|  1. 18, 

XJ«IRV,  S. 

-'•WILI;. 

SpeV&risE,,, 

SM<BVlDB]lCte,  SI. 
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